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v. 
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On Remand from the Alabama Supreme Court 

MOORE, Judge. 

T h i s c o u r t ' s p r i o r judgment has been r e v e r s e d , and the 

cause remanded w i t h i n s t r u c t i o n s by the Supreme Court of 

Alabama. See Ex p a r t e L.E.O., [Ms. 1090565, Sept. 17, 2010] 
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___ So. 3d ___ ( A l a . 2010). On remand t o t h i s c o u r t , and i n 

compliance w i t h the supreme c o u r t ' s o p i n i o n , we hereby r e v e r s e 

the judgment of the j u v e n i l e c o u r t , remand the case t o the 

j u v e n i l e c o u r t , and i n s t r u c t t h a t c o u r t t o e n t e r a f i n d i n g 

t h a t the c h i l d i s dependent and t o conduct f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h the o p i n i o n of the supreme c o u r t . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n , B r yan, and Thomas, J J . , 

concur. 

Moore, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 
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MOORE, Judge, c o n c u r r i n g i n the r e s u l t . 

Because t h i s c o u r t i s c o n s t r a i n e d t o f o l l o w the d e c i s i o n s 

of the Alabama Supreme Co u r t , see § 12-3-16, A l a . Code 1975, 

I agree t h a t t h i s c o u r t has no c h o i c e but t o r e v e r s e the 

judgment of the Madison J u v e n i l e Court ("the j u v e n i l e c o u r t " ) 

and t o remand the case t o the j u v e n i l e c o u r t w i t h i n s t r u c t i o n s 

f o r t h a t c o u r t t o e n t e r a judgment f i n d i n g the c h i l d dependent 

and t o conduct f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h the supreme 

c o u r t ' s o p i n i o n i n Ex p a r t e L.E.O., [Ms. 1090565, Sept. 17, 

2010] ___ So. 3d ___ ( A l a . 2010). However, I b e l i e v e t h a t the 

supreme c o u r t ' s o p i n i o n i n Ex p a r t e L.E.O. r a i s e s s e r i o u s 

j u r i s d i c t i o n a l and due-process concerns t h a t compel comment. 

B e f o r e the c r e a t i o n of our p r e s e n t U n i f i e d J u d i c i a l 

System, the Supreme Court of Alabama c o u l d r e v i e w and r e v i s e 

d e c i s i o n s of the Alabama Court of A p p e a l s , "a c o u r t of f i n a l 

a p p e l l a t e j u r i s d i c t i o n , " Department of I n d u s t r i a l R e l a t i o n s v. 

Walker, 268 A l a . 507, 510, 109 So. 2d 135, 138 (1959), o n l y 

t h r o u g h a p e t i t i o n f o r a common-law w r i t of c e r t i o r a r i , see 

Works v. S t a t e , 278 A l a . 18, 19, 174 So. 2d 697, 698 (1965). 

" C e r t i o r a r i a t common law was an o r i g i n a l w r i t 
i s s u i n g out of Chancery, or the K i n g ' s Bench, 
d i r e c t e d i n the K i n g ' s name, t o the agents or 
o f f i c e r s of i n f e r i o r c o u r t s , commanding them t o 
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r e t u r n the r e c o r d of the cause pending b e f o r e them, 
t o the end t h a t the p a r t y may have the more sure and 
speedy j u s t i c e b e f o r e him, or such o t h e r j u s t i c e as 
he s h a l l a s s i g n t o determine the cause." 

Cushman v. Commissioner's Court of B l o u n t County, 160 A l a . 

227, 229-30, 49 So. 311, 312 (1909). 

"The common-law w r i t of c e r t i o r a r i i s one of the 
means by which the s u p e r v i s o r y j u r i s d i c t i o n of 
s u p e r i o r t r i b u n a l s i s e x e r c i s e d over i n f e r i o r 
[ t r i b u n a l s ] , r e a c h i n g o n l y t o the j u r i s d i c t i o n of 
the s u b o r d i n a t e t r i b u n a l and the r e g u l a r i t y of i t s 
p r o c e e d i n g s . ... The o f f i c e of the w r i t i s t o 
c o r r e c t e r r o r s of law apparent on the f a c e o f the 
r e c o r d . " 

F e l i s & Co. v. R o y a l Harness & S a d d l e r y Co., 170 A l a . 160, 

162, 54 So. 504, 504 (1911); see a l s o Ex p a r t e Hennies, 33 

A l a . App. 377, 379, 34 So. 2d 22, 23 (1948) ( " C e r t i o r a r i a t 

common law was an o r i g i n a l w r i t i s s u e d out of a s u p e r i o r , t o 

an i n f e r i o r c o u r t , t o b r i n g up the r e c o r d and determine, from 

an i n s p e c t i o n t h e r e o f , whether the judgment of the i n f e r i o r 

c o u r t was erroneous or w i t h o u t a u t h o r i t y . " ) . "[T]he o n l y 

m a t t e r t o be det e r m i n e d i s the quashing, or a f f i r m a t i o n , of 

the p r o c e e d i n g s brought up f o r r e v i e w . " J e f f e r s o n County v.  

B e r k s h i r e Dev. Corp., 277 A l a . 170, 173, 168 So. 2d 13, 16 

(1964). 
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The s u p e r v i s o r y j u r i s d i c t i o n of the supreme c o u r t on a 

p e t i t i o n f o r the common-law w r i t of c e r t i o r a r i was r e s t r i c t e d 

" t o an e x a m i n a t i o n i n t o the e x t e r n a l v a l i d i t y of the 

p r o c e e d i n g had i n the lower t r i b u n a l . I t [ c o u l d not] be 

e x e r c i s e d t o r e v i e w the judgment as t o i t s i n t r i n s i c 

c o r r e c t n e s s , e i t h e r on the law or on the f a c t s of the case." 

Alabama E l e c . Coop., I n c . v. Alabama Power Co., 278 A l a . 123, 

126, 176 So. 2d 483, 485 (1964). When r e v i e w i n g the d e c i s i o n s 

of the Court of A p p e a l s , the supreme c o u r t g e n e r a l l y 

c o n s i d e r e d the " r e c o r d " t o c o n s i s t s o l e l y of the o p i n i o n 

e x p r e s s e d by the Court of A p p e a l s . See C l a y t o n v. Ragsdale, 

276 A l a . 321, 322, 161 So. 2d 804, 805 (1964). The supreme 

c o u r t o r d i n a r i l y d i d not c a l l up the t r i a l - c o u r t r e c o r d t o 

a s c e r t a i n the f a c t s of the case, see Waldrop v. S t a t e , 223 

A l a . 413, 413, 136 So. 736, 737 (1931); r a t h e r , i t bound 

i t s e l f t o the f a c t s as s t a t e d by the Court of A p p e a l s , 

p r e v e n t i n g i t from c o n s i d e r i n g any ev i d e n c e not c i t e d by the 

Court of A p p e a l s . Ragsdale, s u p r a . Moreover, the supreme 

c o u r t r e v i e w e d o n l y the p u b l i s h e d o p i n i o n of the Court of 

Appeals t o determine i f t h a t c o u r t had a c t e d w i t h o u t 

j u r i s d i c t i o n or had committed e r r o r i n a p p l y i n g the law. See 
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F a i r b a n k s Morse & Co. v. Dees, 220 A l a . 41, 43, 126 So. 624, 

625 (1929). I f the Court of Appeals d i d not i s s u e a p u b l i s h e d 

o p i n i o n , the p e t i t i o n would be d e n i e d because t h e r e would be 

" [ n ] o t h i n g b e i n g p r e s e n t e d f o r r e v i e w . " Lawson v. S t a t e , 219 

A l a . 461, 461, 122 So. 467, 467 (1929); see a l s o Rogers v.  

S t a t e , 223 A l a . 53, 53, 134 So. 813, 814 (1931); and Jones v.  

S t a t e , 225 A l a . 398, 398, 143 So. 837, 837 (1932). L i k e w i s e , 

i f the Court of Appeals i s s u e d an o p i n i o n t h a t d i d not address 

a p a r t i c u l a r l e g a l i s s u e , the supreme c o u r t c o u l d not r e v i e w 

any q u e s t i o n of law r e g a r d i n g t h a t i s s u e through a p e t i t i o n 

f o r a common-law w r i t of c e r t i o r a r i . See C r a n f o r d v. N a t i o n a l  

S u r e t y Corp., 231 A l a . 636, 637, 166 So. 721, 721-22 (1936); 

C i t y of Birmingham v. Norwood, 220 A l a . 497, 499, 126 So. 619, 

621 (1930); and La Rue v. Loveman, Joseph & Loeb, 220 A l a . 2, 

3, 127 So. 241, 243 (1929). 

Based on the f o r e g o i n g l i m i t a t i o n s of r e v i e w on a 

p e t i t i o n f o r the common-law w r i t of c e r t i o r a r i , the supreme 

c o u r t promulgated a r u l e t h a t , i n o r d e r t o inv o k e the 

c e r t i o r a r i j u r i s d i c t i o n of the supreme c o u r t over the Court of 

A p p e a l s , a p e t i t i o n e r had t o f i l e a b r i e f p o i n t i n g out the 

s p e c i f i c e r r o r s a p p e a r i n g on the f a c e of the o p i n i o n of the 
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Court of A p p e a l s . D a v e n p o r t - H a r r i s F u n e r a l Home, Inc . v.  

C h a n d l e r , 264 A l a . 623, 624, 88 So. 2d 878, 879 (1956) ( c i t i n g 

R ule 39, A l a . Rev. R u l e s of C o u r t , Code 1940, T i t . 7, 

A p p e n d i x ) . The supreme c o u r t a l s o h e l d t h a t , on c e r t i o r a r i 

r e v i e w , the supreme c o u r t would c o n s i d e r o n l y q u e s t i o n s 

t r e a t e d i n the o p i n i o n of the Court of Appeals t h a t were 

c h a l l e n g e d i n the p e t i t i o n and t h a t were argued i n the b r i e f 

f i l e d i n s u p p o r t of the p e t i t i o n . K e l l e y v. Osborn, 269 A l a . 

392, 392, 113 So. 2d 192, 192 (1959). 

In 1969, the l e g i s l a t u r e c r e a t e d the Alabama Court of 

C i v i l A p p e a l s . A l a . A c t s 1969, A c t No. 987, p. 1744, § 3. 

Four y e a r s l a t e r , i n 1973, the J u d i c i a l A r t i c l e of the 

C o n s t i t u t i o n of Alabama of 1901 was amended t o c r e a t e the 

U n i f i e d J u d i c i a l System of the S t a t e of Alabama. A r t . V I , § 

149, Alabama Const. of 1901 (Off. Recomp.); see a l s o C i t y of  

Bessemer v. M c C l a i n , 957 So. 2d 1061, 1091 ( A l a . 2006). That 

amendment v e s t e d the Alabama Co u r t of C i v i l A p p e a l s w i t h 

a p p e l l a t e j u r i s d i c t i o n "under such terms and c o n d i t i o n s as 

s h a l l be p r o v i d e d by law and by r u l e s of the supreme c o u r t . " 

Alabama Const. of 1901, Amend. No. 328, § 6.03(b) (now A r t . 

V I , § 141(b), Alabama Const. of 1901 (Off. Recomp.)). The 
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supreme c o u r t has s i n c e p r o v i d e d t h a t a p p e a l s from judgments 

e n t e r e d i n j u v e n i l e dependency p r o c e e d i n g s s h a l l be t o the 

Alabama Court of C i v i l A p p e a ls i f a r e c o r d i s p r o p e r l y 

c e r t i f i e d as adequate f o r a p p e l l a t e r e v i e w . See Rule 

2 8 ( A ) ( 1 ) ( a ) and ( A ) ( 2 ) , A l a . R. Juv. P. Hence, today, the 

Alabama Court of C i v i l A p p e a ls has f i n a l a p p e l l a t e 

j u r i s d i c t i o n over dependency judgments e n t e r e d by j u v e n i l e 

c o u r t s . 

The supreme c o u r t does not have a p p e l l a t e j u r i s d i c t i o n 

over the Court of C i v i l A p p e a l s . See Jerome A. Hoffman, 

Alabama A p p e l l a t e C o u r t s : J u r i s d i c t i o n i n C i v i l Cases, 46 A l a . 

L. Rev. 843 ( S p r i n g 1995). The amended J u d i c i a l A r t i c l e of 

the C o n s t i t u t i o n of Alabama of 1901 g r a n t s the Supreme Court 

of Alabama the power t o i s s u e such r e m e d i a l w r i t s or o r d e r s as 

may be n e c e s s a r y t o g i v e i t g e n e r a l s u p e r v i s i o n and c o n t r o l of 

c o u r t s of i n f e r i o r j u r i s d i c t i o n . A r t . V I , § 140(b), Alabama 

Const. of 1901 (Off. Recomp.). The l e g i s l a t u r e has c o d i f i e d 

t h a t c o n s t i t u t i o n a l power i n § 12-2-7(3), A l a . Code 1975, i n 

which i t i s p r o v i d e d t h a t the supreme c o u r t s h a l l have the 

a u t h o r i t y " [ t ] o i s s u e w r i t s of i n j u n c t i o n , habeas corpus, and 

such o t h e r r e m e d i a l and o r i g i n a l w r i t s as are n e c e s s a r y t o 
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g i v e t o i t a g e n e r a l s u p e r i n t e n d e n c e and c o n t r o l of c o u r t s of 

i n f e r i o r j u r i s d i c t i o n . " The " r e m e d i a l w r i t s " t o which the 

C o n s t i t u t i o n and § 12-2-7(3) r e f e r are those s u p e r v i s o r y w r i t s 

r e c o g n i z e d by the common law of England. Ex p a r t e L o u i s v i l l e  

& N a s h v i l l e R.R., 176 A l a . 631, 662-75, 58 So. 315, 323-30 

(1912) ( M a y f i e l d , J . , c o n c u r r i n g s p e c i a l l y ) ( c o n s t r u i n g phrase 

"such o t h e r r e m e d i a l and o r i g i n a l w r i t s , " when r e f e r r i n g t o 

power of supreme c o u r t t o s u p e r v i s e and c o n t r o l c o u r t of 

a p p e a l s , as a u t h o r i z i n g r e v i e w by c e r t i o r a r i and o t h e r common-

law w r i t s ) ; see a l s o Ex p a r t e N i c e , 407 So. 2d 874, 877 n.2 

( A l a . 1981); and Hanvey v. Thompson, 286 A l a . 614, 617, 243 

So. 2d 748, 751 (1971). Thus, a p a r t y a g g r i e v e d by a judgment 

of the Alabama Court of C i v i l A p p e als a f f i r m i n g a dependency 

judgment e n t e r e d by a j u v e n i l e c o u r t may not seek r e v i e w and 

r e v i s i o n of t h a t judgment through an a p p e a l t o the Supreme 

Court of Alabama, Hoffman, supra a t 867; he or she may seek 

r e v i e w and r e v i s i o n of t h a t judgment o n l y v i a a p e t i t i o n f o r 

the common-law w r i t of c e r t i o r a r i , see Rule 39, A l a . R. App. 

P., the same r e v i s o r y w r i t t h a t was a t one time a p p l i c a b l e t o 

judgments of the former Alabama Court of A p p e a l s . 
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The b a s i c n a t u r e of the common-law w r i t of c e r t i o r a r i as 

a v e h i c l e f o r c o r r e c t i n g e x t e r n a l i r r e g u l a r i t i e s committed by 

an i n f e r i o r c o u r t has not changed s i n c e the amendment t o the 

J u d i c i a l A r t i c l e . The Supreme Court of Alabama i n i t i a l l y 

r e c o g n i z e d t h a t f a c t by r e v i e w i n g d e c i s i o n s of the Court of 

C i v i l A p p e a ls on a p e t i t i o n f o r the w r i t of c e r t i o r a r i as i t 

had r e v i e w e d d e c i s i o n s of the Cou r t of A p p e a l s . See, e.g., 

Grant v. C i t y of M o b i l e , 291 A l a . 458, 282 So. 2d 291 (1973); 

and L i f e I n s . Co. of G e o r g i a v. M i l l e r , 292 A l a . 525, 296 So. 

2d 900 (1974). However, b e g i n n i n g i n 1975, the supreme c o u r t , 

by amending Rule 39 of the Alabama Ru l e s of A p p e l l a t e 

Procedure, has, i n some r e s p e c t s , changed the n a t u r e of i t s 

c e r t i o r a r i r e v i e w of d e c i s i o n s of the Court of C i v i l A p p e a l s . 

The supreme c o u r t now no l o n g e r g e n e r a l l y l i m i t s i t s r e v i e w of 

the d e c i s i o n s i s s u e d by the Court of C i v i l A p p e a ls t o 

j u r i s d i c t i o n a l and s u b s t a n t i v e l e g a l e r r o r s a p p e a r i n g on the 

fac e of the o p i n i o n i s s u e d by the Court of C i v i l A p p e a l s . 

Rule 39, A l a . R. App. P., now e x p r e s s l y p r o v i d e s t h a t the 

supreme c o u r t , when d e t e r m i n i n g whether the Court of C i v i l 

A p p e a l s has e r r e d , can c o n s i d e r the e n t i r e a p p e l l a t e r e c o r d i n 

ev e r y case, Rule 3 9 ( f ) , A l a . R. App. P., and t h a t the supreme 
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c o u r t can now r e v i e w d e c i s i o n s of the Alabama Court of C i v i l 

A p peals i s s u e d w i t h o u t an o p i n i o n . See Rule 39(a) (1) (D)2. and 

Rule 3 9 ( d ) ( 5 ) , A l a . R. App. P.; see a l s o Ex p a r t e Save Our  

Streams, I n c . , 541 So. 2d 549 ( A l a . 1989). The supreme c o u r t 

a l s o no l o n g e r c o n s i d e r s i t s e l f bound by the f a c t s as s t a t e d 

by the Alabama Court of C i v i l A p p e a l s . Rule 3 9 ( k ) , A l a . R. 

App. P. Those changes suggest t h a t the supreme c o u r t i s u s i n g 

some form of r e v i e w of the d e c i s i o n s of the Court of C i v i l 

A p p e a l s o t h e r than the r e v i e w conducted p u r s u a n t t o a p e t i t i o n 

f o r the common-law w r i t of c e r t i o r a r i i t f o r m e r l y employed and 

t h a t the C o n s t i t u t i o n of Alabama of 1901 and § 12-2-7(3) 

demands. 

N e v e r t h e l e s s , the r u l e remains t h a t the scope of r e v i e w 

f o r l e g a l e r r o r s i n the r e c o r d " s h a l l be t h a t g e n e r a l l y 

employed by c e r t i o r a r i . " Rule 3 9 ( k ) , A l a . R. App. P. Thus, 

as i t d i d b e f o r e the amendment t o the J u d i c i a l A r t i c l e , the 

law c o n t i n u e s t o r e q u i r e t h a t the supreme c o u r t use a w r i t of 

c e r t i o r a r i o n l y t o pass on l e g a l q u e s t i o n s t r e a t e d by the 

Alabama Court of C i v i l A p p e a l s , see Ex p a r t e LaCoste, 733 So. 

2d 889, 894 ( A l a . 1998); and Ex p a r t e S t e w a r t , 518 So. 2d 118, 

122 ( A l a . 1987) ( c i t i n g K e i t h v. C i t y of Birmingham, 254 A l a . 
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487, 49 So. 2d 227 (1950)), and t h a t have been r a i s e d i n the 

p e t i t i o n f o r a w r i t of c e r t i o r a r i and p r o p e r l y argued i n 

b r i e f . See Ex p a r t e S t a t e Dep't of Revenue, 993 So. 2d 898, 

899-900 ( A l a . 2008); and Ex p a r t e F r a n k l i n , 502 So. 2d 828, 

828 n.1 ( A l a . 1987). 

Rule 3 9 ( a ) , A l a . R. App. P., p r e s e n t l y l i m i t s the t y p e s 

of cases s u b j e c t t o c e r t i o r a r i r e v i e w t o f i v e g e n e r a l 

c a t e g o r i e s , i n c l u d i n g " d e c i s i o n s i n c o n f l i c t w i t h p r i o r 

d e c i s i o n s of the Supreme C o u r t of the U n i t e d S t a t e s , the 

Supreme Court of Alabama, the Alabama Court of C r i m i n a l 

A p p e a l s , or the Alabama Court of C i v i l A p p e a ls " Rule 

3 9 ( a ) ( 1 ) ( D ) , A l a . R. App. P. A p a r t y p e t i t i o n i n g the Supreme 

Court of Alabama f o r a w r i t of c e r t i o r a r i on t h a t ground must 

s t a t e , w i t h p a r t i c u l a r i t y , i n h i s or her p e t i t i o n "how the 

d e c i s i o n c o n f l i c t s w i t h a p r i o r d e c i s i o n . " Rule 3 9 ( a ) ( 1 ) ( D ) 2 . 

I f , upon p r e l i m i n a r y c o n s i d e r a t i o n , the w r i t i s s u e s , the 

p e t i t i o n e r must then f i l e a b r i e f c o n t a i n i n g " a l l arguments 

a d d r e s s i n g the s u b s t a n t i v e i s s u e s t h a t the p e t i t i o n e r wishes 

the c o u r t t o c o n s i d e r on c e r t i o r a r i r e v i e w . " Rule 3 9 ( g ) ( 1 ) , 

A l a . R. App. P. However, the supreme c o u r t w i l l c o n s i d e r o n l y 
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those i s s u e s f o r which i t has g r a n t e d the w r i t of c e r t i o r a r i . 

See M a r s h a l l v. S t a t e , 884 So. 2d 900, 903 ( A l a . 2003). 

In t h i s case, on January 29, 2010, L.E.O. and P.O. ("the 

p e t i t i o n e r s " ) f i l e d a p e t i t i o n f o r a w r i t of c e r t i o r a r i w i t h 

the c l e r k of the supreme c o u r t s e e k i n g r e v i e w of t h i s c o u r t ' s 

n o - o p i n i o n a f f i r m a n c e of a judgment of the Madison J u v e n i l e 

C ourt ("the j u v e n i l e c o u r t " ) d i s m i s s i n g the p e t i t i o n e r s ' 

dependency p e t i t i o n r e l a t i n g t o J . I . P . , J r . ("the c h i l d " ) . In 

t h a t p e t i t i o n , the p e t i t i o n e r s a l l e g e d t h a t the d e c i s i o n of 

t h i s c o u r t c o n f l i c t e d w i t h our p r i o r d e c i s i o n s i n J.W. v.  

N.K.M., 999 So. 2d 526 ( A l a . C i v . App. 2008), O.L.D. v. J.C., 

769 So. 2d 299 ( A l a . C i v . App. 1999), A.J.H.T. v. K.O.H., 983 

So. 2d 394 ( A l a . C i v . App. 2007), T.T.T. v. R.H., 999 So. 2d 

544 ( A l a . C i v . App. 2008), and J.S.M. V. P.J., 902 So. 2d 89 

( A l a . C i v . App. 2004), i n which t h i s c o u r t had c o n c l u d e d t h a t 

the e v i d e n c e s u p p o r t e d a f i n d i n g of f a c t made i n a dependency 

p r o c e e d i n g t h a t one or more p a r e n t s had abandoned the c h i l d or 

c h i l d r e n a t i s s u e i n those cases. The p e t i t i o n e r s a s s e r t e d 

t h a t , i f the e v i d e n c e i n those cases was s u f f i c i e n t t o f i n d 

abandonment, then the s i m i l a r e v i d e n c e p r e s e n t e d i n the 

i n s t a n t case s h o u l d mandate a f i n d i n g t h a t J . I . P . ("the 
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f a t h e r " ) had abandoned the c h i l d a t i s s u e i n t h i s case. The 

p e t i t i o n e r s a l s o a s s e r t e d t h a t the j u v e n i l e c o u r t had used an 

i n c o r r e c t s t a n d a r d by r e q u i r i n g the p e t i t i o n e r s t o prove the 

u n f i t n e s s of the f a t h e r . See W.T.H. v. M.M.M., 915 So. 2d 64, 

79 n . l ( A l a . C i v . App. 2005). The p e t i t i o n e r s b r i e f e d b o t h 

i s s u e s t o the supreme c o u r t . 

When i t i s s u e d i t s o p i n i o n i n Ex p a r t e L.E.O., supr a , the 

supreme c o u r t c l a r i f i e d t h a t i t had g r a n t e d the p e t i t i o n f o r 

a w r i t of c e r t i o r a r i " t o c o n s i d e r whether the Court of C i v i l 

A p p e a l s ' judgment c o n f l i c t e d w i t h a p p l i c a b l e caselaw." 1  

So. 3d a t . However, nowhere i n the o p i n i o n does the 

supreme c o u r t d i s c u s s the a l l e g e d c o n f l i c t between t h i s 

c o u r t ' s a f f i r m a n c e of the j u v e n i l e c o u r t ' s judgment and the 

cases c i t e d by the p e t i t i o n e r s i n t h e i r p e t i t i o n f o r a w r i t of 

c e r t i o r a r i or i n t h e i r accompanying b r i e f . With one e x c e p t i o n 

i n a f o o t n o t e , So. 3d a t n.4, those cases are not even 

mentioned i n the o p i n i o n . I n s t e a d , the supreme c o u r t f i r s t 

r e v i e w s the t r i a l r e c o r d t o determine whether any c r e d i b l e 

1The Supreme Court of Alabama a p p a r e n t l y d i d not g r a n t the 
p e t i t i o n f o r a w r i t of c e r t i o r a r i t o c o n s i d e r the l e g a l i s s u e 
r e g a r d i n g the j u v e n i l e c o u r t ' s a l l e g e d improper use of the 
" u n f i t n e s s " s t a n d a r d i n a dependency p r o c e e d i n g . That i s s u e 
i s not d i s c u s s e d i n the o p i n i o n a t a l l . 
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ev i d e n c e s u p p o r t s the j u v e n i l e c o u r t ' s f a c t u a l d e t e r m i n a t i o n 

t h a t the f a t h e r d i d not abandon the c h i l d , c o n c l u d i n g t h a t i t 

does not. So. 3d a t . The c o u r t then h o l d s : 

"A c h i l d who f a l l s i n t o one of the c a t e g o r i e s 
d e s c r i b e d i n [former] § 12-15-1(10)a. through m., 
[ A l a . Code 1975,] i n c l u d i n g a c h i l d who has been 
abandoned, and, i n t h a t f o r e g o i n g c o n d i t i o n , i s ' i n 
need of c a r e or s u p e r v i s i o n ' meets the s t a t u t o r y 
d e f i n i t i o n of a dependent c h i l d . ... I t i s a 
r e a s o n a b l e i n t e r p r e t a t i o n of [former] § 12-15-1(10) 
t o r e q u i r e t h a t , i n d e t e r m i n i n g whether a c h i l d i s 
' i n need of care or s u p e r v i s i o n , ' the j u v e n i l e c o u r t 
must c o n s i d e r whether the c h i l d i s r e c e i v i n g 
adequate care and s u p e r v i s i o n from those persons  
l e g a l l y o b l i g a t e d t o care f o r and/or t o s u p e r v i s e  
the c h i l d . The c h i l d i s e n t i t l e d t o the c a r e or 
s u p e r v i s i o n from those persons w i t h the a u t h o r i t y t o 
take a p p r o p r i a t e a c t i o n s on b e h a l f of the c h i l d , 
such as, f o r example, t o e n r o l l the c h i l d i n s c h o o l , 
t o a u t h o r i z e m e d i c a l car e f o r the c h i l d , and t o 
o b t a i n i n s u r a n c e f o r the b e n e f i t of the c h i l d . T h i s 
i n t e r p r e t a t i o n comports w i t h the purposes of the 
Alabama J u v e n i l e J u s t i c e A c t , now § 12-15-101 e t 
seq., A l a . Code 1975, among which are t o p r o v i d e 
c h i l d r e n w i t h permanency and t o f o s t e r f a m i l y 
p r e s e r v a t i o n . " 

So. 3d a t . The supreme c o u r t u l t i m a t e l y h o l d s t h a t , 

because the c h i l d "had been abandoned by b o t h persons l e g a l l y 

o b l i g a t e d t o care f o r and/or t o s u p e r v i s e him," the j u v e n i l e 

c o u r t e r r e d i n f a i l i n g t o f i n d the c h i l d dependent and t h a t 

t h i s c o u r t e r r e d i n a f f i r m i n g the judgment of the j u v e n i l e 

c o u r t . So. 3d a t 
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B e f o r e i s s u i n g i t s o p i n i o n i n Ex p a r t e L.E.O., the 

supreme c o u r t r e v i e w e d the a p p e l l a t e b r i e f s f i l e d i n t h i s 

c o u r t i n which the p e t i t i o n e r s argued t h a t the j u v e n i l e c o u r t 

had e r r e d i n f i n d i n g no abandonment, and i t a l s o had b e f o r e i t 

our n o - o p i n i o n a f f i r m a n c e i n which we c i t e d a l l the cases upon 

which the p e t i t i o n e r s r e l i e d , i n d i c a t i n g t h a t we had r e v i e w e d 

them and found them not t o be d i s p o s i t i v e . That i n f o r m a t i o n 

s u f f i c i e n t l y conveyed t o the supreme c o u r t t h a t the 

abandonment i s s u e had been p r o p e r l y r a i s e d , argued, and 

a d j u d i c a t e d i n t h i s c o u r t . The p e t i t i o n e r s a g a i n argued t h a t 

p o i n t i n t h e i r p e t i t i o n f o r a w r i t of c e r t i o r a r i and i n t h e i r 

b r i e f i n s u p p o r t of t h a t p e t i t i o n , t h e r e b y s a t i s f y i n g a l l the 

r e q u i r e m e n t s f o r c e r t i o r a r i r e v i e w of the abandonment i s s u e . 

Hence, had the supreme c o u r t s i m p l y g r a n t e d the w r i t of 

c e r t i o r a r i as t o t h a t i s s u e and remanded the case w i t h 

d i r e c t i o n s f o r t h i s c o u r t t o i n s t r u c t the j u v e n i l e c o u r t t o 

f i n d t h a t the f a t h e r had abandoned the c h i l d w i t h i n the 

meaning of former §§ 1 2 - 1 5 - 1 ( 1 0 ) i . and 26-18-3(1), A l a . Code 

1975, and t o conduct f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h a t 

i n s t r u c t i o n , the supreme c o u r t , a t l e a s t a r g u a b l y , would have 

a c t e d i n accordance w i t h the scope of c e r t i o r a r i r e v i e w . 
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However, the supreme c o u r t f u r t h e r a d d r e s s e d an i s s u e 

never r a i s e d i n the j u v e n i l e c o u r t , never d e c i d e d by the 

j u v e n i l e c o u r t , never argued i n b r i e f t o t h i s c o u r t , never 

a d d r e s s e d by t h i s c o u r t , never r a i s e d i n the p e t i t i o n f o r a 

w r i t of c e r t i o r a r i , and never argued i n the b r i e f i n support 

of the p e t i t i o n f o r a w r i t of c e r t i o r a r i . S p e c i f i c a l l y , the 

supreme c o u r t d e c i d e d t h a t a c h i l d who i s abandoned by b o t h 

p a r e n t s w i t h a l e g a l o b l i g a t i o n t o care f o r the c h i l d i s " i n 

need of c a r e and s u p e r v i s i o n " w i t h i n the meaning of former § 

12-15-1(10)n. and A l a . Code 1975, § 12-15-102(8)a. So. 3d 

a t . 

As t h i s c o u r t has noted, dependency c o n s i s t s of two 

prongs. A c h i l d i s dependent i f : (1) one or more of the 

c i r c u m s t a n c e s s e t out i n former § 12-15-1(10)a. through m. 

e x i s t s and (2) the c h i l d i s " i n need of c a r e or s u p e r v i s i o n . " 

J.W. v. N.K.M., 999 So. 2d 526, 532 ( A l a . C i v . App. 2008). 

Thus, a f i n d i n g t h a t a c h i l d has been abandoned by h i s or her 

p a r e n t s must be c o u p l e d w i t h a f i n d i n g t h a t the c h i l d i s " i n 

need o f c a r e or s u p e r v i s i o n " i n o r d e r t o s a t i s f y the 

d e f i n i t i o n of "dependent c h i l d . " See i d . In Ex p a r t e L.E.O., 

the supreme c o u r t d e c i d e d t h a t the second prong of dependency 
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had been met by d e f i n i n g the phrase " i n need of care or 

s u p e r v i s i o n " f o r the f i r s t time t o r e f e r t o the care and 

s u p e r v i s i o n of l e g a l c u s t o d i a n s . See G.H. v. Cleburne County 

Dep't of Human Res., [Ms. 2090431, Nov. 12, 2010] So. 3d 

( A l a . C i v . App. 2010) (Moore, J . , c o n c u r r i n g i n the 

r e s u l t ) . In so d o i n g , the supreme c o u r t was not c o r r e c t i n g a 

l e g a l i n t e r p r e t a t i o n made by the j u v e n i l e c o u r t or t h i s c o u r t 

because n e i t h e r c o u r t had even c o n s i d e r e d t h a t i s s u e . 

A l t h o u g h the j u v e n i l e c o u r t d i d not s p e c i f y i n the 

judgment i t s e l f i t s reasons f o r d i s m i s s i n g the dependency 

p e t i t i o n , a t the h e a r i n g on the postjudgment motion, the 

j u v e n i l e c o u r t s t a t e d : 

"However, I b e l i e v e , and I s t i l l b e l i e v e here today, 
t h a t the evi d e n c e t h a t he i s an u n f i t f a t h e r was 
i n s u f f i c i e n t and i t was not s u b s t a n t i a l i n n a t u r e 
and t h e r e f o r e t h i s Court b e l i e v e s t h a t i t cannot 
f i n d dependency on a f i n a l h e a r i n g when t h e r e i s a 
p a r e n t ready, w i l l i n g , and a b l e and s u i t a b l e t o tak e 
on the r e s p o n s i b i l i t y of b e i n g a p a r e n t . 
II 

" I am j u s t here d e a l i n g w i t h the dependency. And I 
b e l i e v e the ev i d e n c e r e g a r d i n g t h a t dependency was 
i n s u f f i c i e n t a t t r i a l and I d i d not and c o u l d not 
f i n d t h a t [the f a t h e r ] , w h i l e some of h i s f a i l u r e t o 
a c t any q u i c k e r r e g a r d i n g h i s c o n t a c t w i t h t h i s 
c h i l d i s not e x c u s a b l e , I don't b e l i e v e i t r i s e s t o 
the l e v e l t h a t he abandoned the c h i l d under the 
d e f i n i t i o n by s t a t u t e of abandonment and I c e r t a i n l y 
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do not b e l i e v e t h a t p r o o f was s u f f i c i e n t t h a t he was 
an u n f i t f a t h e r . " 

C o n s i d e r i n g f u r t h e r t h a t A.L. ("the mother") had consented t o 

the dependency p e t i t i o n and t h a t the p e t i t i o n e r s t h e r e a f t e r 

had amended t h e i r p e t i t i o n t o a l l e g e s o l e l y t h a t the f a t h e r 

had abandoned the c h i l d , i t i s apparent from the f o r e g o i n g 

e x c e r p t t h a t the j u v e n i l e c o u r t d e t e r m i n e d t h a t the 

p e t i t i o n e r s had not adduced c l e a r and c o n v i n c i n g e v i d e n c e of 

abandonment w i t h i n the meaning of former §§ 1 2 - 1 5 - 1 ( 1 0 ) i . and 

26-18-3(1), as was r e q u i r e d t o prove the f i r s t prong of t h e i r 

dependency a l l e g a t i o n . See former § 1 2 - 1 5 - 6 5 ( f ) , A l a . Code 

1975. C o n s equently, the j u v e n i l e c o u r t had no o c c a s i o n t o , 

and d i d not, c o n s i d e r whether the second prong of dependency 

had been proven. 

On a p p e a l t o t h i s c o u r t , the p e t i t i o n e r s d i d not argue 

t h a t the j u v e n i l e c o u r t had e r r e d i n i t s u n d e r s t a n d i n g of the 

phrase " i n need of care or s u p e r v i s i o n " c o n t a i n e d i n former § 

12-15-1(10)n., o b v i o u s l y because the j u v e n i l e c o u r t had never 

e x p r e s s e d any r e l i a n c e on t h a t second prong of dependency as 

a b a s i s f o r d i s m i s s i n g the dependency p e t i t i o n . The two 

arguments on a p p e a l , as s e t out above, concerned the f i n d i n g 

of abandonment and the r e f e r e n c e t o " u n f i t n e s s " made by the 
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j u v e n i l e c o u r t , b o t h of which r e l a t e t o the f i r s t prong of 

dependency. See K.B. v. Cleburne County Dep't of Human Res., 

897 So. 2d 379, 390 n.5 ( A l a . C i v . App. 2004) (Murdock, J . , 

c o n c u r r i n g i n the r e s u l t ) ( e x p l a i n i n g t h a t the dependency 

s t a t u t e a t l e a s t p a r t i a l l y encompasses the concept of 

u n f i t n e s s found i n Ex p a r t e T e r r y , 494 So. 2d 628 ( A l a . 

1986)). T h i s c o u r t r e j e c t e d the arguments of the p e t i t i o n e r s 

based s o l e l y on those arguments, as i s e v i d e n t from the cases 

c i t e d on the n o - o p i n i o n a f f i r m a n c e , So. 3d a t , and the 

d i s s e n t a u t h o r e d by Judge Bryan, So. 3d a t (Bryan, J . , 

d i s s e n t i n g ) . 

The p e t i t i o n e r s f i l e d an a p p l i c a t i o n f o r r e h e a r i n g w i t h 

t h i s c o u r t f o l l o w i n g the i s s u a n c e of our n o - o p i n i o n a f f i r m a n c e 

i n which t h e y a g a i n argued t h a t the e v i d e n c e mandated a 

f i n d i n g of abandonment and t h a t they d i d not have t o prove the 

u n f i t n e s s of the f a t h e r , which they argued the j u v e n i l e c o u r t 

had e r r o n e o u s l y r e q u i r e d . The p e t i t i o n e r s d i d not mention i n 

t h e i r a p p l i c a t i o n f o r r e h e a r i n g t h a t t h i s c o u r t had e r r e d i n 

any way i n a p p l y i n g the phrase " i n need of care or 

s u p e r v i s i o n " found i n former § 12-15-1(10)n. because th e y 

r e a l i z e d t h a t t h i s c o u r t had not, i n f a c t , r e l i e d on t h a t 
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phrase t o a f f i r m the judgment of the j u v e n i l e c o u r t . Thus, 

d e s p i t e the f a c t t h a t t h i s c o u r t d i d not i s s u e an o p i n i o n i n 

the case, the supreme c o u r t was f u l l y a d v i s e d t h a t t h i s c o u r t 

d i d not r e s t i t s d e c i s i o n t o a f f i r m the judgment of the 

j u v e n i l e c o u r t on former § 12-15-1(10)n. 

When the y f i l e d t h e i r p e t i t i o n f o r a w r i t of c e r t i o r a r i , 

the p e t i t i o n e r s d i d not mention the phrase " i n need of care or 

s u p e r v i s i o n " or p r e d i c a t e any e r r o r of t h i s c o u r t on the 

a l l e g e d m i s a p p l i c a t i o n of t h a t p h r a s e . In t h e i r b r i e f t o the 

supreme c o u r t , the phrase does not appear except as p a r t of a 

q u o t a t i o n of the e n t i r e t y of former § 12-15-1(10). The 

p e t i t i o n e r s d i d not make any argument, even i n d i r e c t l y , t h a t 

the j u v e n i l e c o u r t or t h i s c o u r t had e r r e d i n c o n s t r u i n g 

former § 12-15-1(10)n., because t h e y knew t h a t n e i t h e r c o u r t 

had even attempted a c o n s t r u c t i o n of t h a t s t a t u t o r y p r o v i s i o n . 

The d i s s e n t i n Ex p a r t e L.E.O. argues a t l e n g t h why the 

c o n s t r u c t i o n of the phrase " i n need of care or s u p e r v i s i o n " 

adopted by the m a j o r i t y of the supreme c o u r t i s s u b s t a n t i v e l y 

i n c o r r e c t , So. 3d a t (Murdock, J . , d i s s e n t i n g ) , 2 but 

2 I agree t h a t the m a j o r i t y o p i n i o n i n Ex p a r t e L.E.O. 
m i s c o n s t r u e d the meaning of the phrase " i n need of care or 
s u p e r v i s i o n " f o r a l l the reasons s t a t e d i n the d i s s e n t and 
more. See G.H. v. Cleburne County Dep't of Human Res., 
So. 3d a t (Moore, J . , c o n c u r r i n g i n the r e s u l t ) . 
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I b e l i e v e the supreme c o u r t e r r e d i n even c o n s i d e r i n g t h a t 

i s s u e . In my o p i n i o n , the supreme c o u r t a c t e d beyond i t s 

c e r t i o r a r i j u r i s d i c t i o n , even as m o d i f i e d by Rule 39, A l a . R. 

App. P. No p a r t y i n v o k e d t h a t j u r i s d i c t i o n t o d e c i d e the 

l e g a l i s s u e of the meaning of the phrase " i n need of care or 

s u p e r v i s i o n . " C e r t i o r a r i j u r i s d i c t i o n e x i s t s o n l y t o c o r r e c t 

l e g a l e r r o r s on the f a c e of the r e c o r d of the lower c o u r t s . 

The " r e c o r d , " even c o n s i d e r i n g t h a t term e x p a n s i v e l y t o 

c o n s i d e r the e n t i r e t r i a l and a p p e l l a t e r e c o r d , does not 

c o n t a i n any i n t e r p r e t a t i o n of former § 12-15-1(10)n. t h a t the 

supreme c o u r t c o u l d have r e v i e w e d and d e t e r m i n e d t o be 

e r r o n e o u s . Moreover, t o d e c i d e the one l e g a l i s s u e f o r which 

i t had g r a n t e d c e r t i o r a r i r e v i e w — the a l l e g e d c o n f l i c t 

between t h i s c o u r t ' s d e c i s i o n and the cases c i t e d by the 

p e t i t i o n e r s -- the supreme c o u r t d i d not have any need t o 

address the meaning of former § 12-15-1(10)n. The supreme 

c o u r t a c t e d w h o l l y w i t h o u t j u r i s d i c t i o n i n d e f i n i n g the phrase 

" i n need of c a r e or s u p e r v i s i o n " i n the c o n t e x t of i t s 

c e r t i o r a r i r e v i e w of the a p p e a l i n t h i s case. 

In Ex p a r t e S n i d e r , 929 So. 2d 447 ( A l a . 2005), the 

supreme c o u r t n oted t h a t , on a p e t i t i o n f o r the w r i t of 

22 



2080395 

c e r t i o r a r i , i t c o u l d not c o n s i d e r an i s s u e of s i g n i f i c a n t 

l e g a l importance r e g a r d i n g the i n t e r p l a y of the freedom of 

r e l i g i o n and c h i l d - c u s t o d y r e s t r i c t i o n s t h a t had not been 

p r e v i o u s l y r a i s e d . 929 So. 2d a t 458. The c o u r t s t a t e d t h a t 

the p e t i t i o n e r i n t h a t case c o u l d r a i s e the i s s u e a t the 

t r i a l - c o u r t l e v e l i n the f u t u r e , i f n e c e s s a r y . The c o u r t then 

s t a t e d : " F u r t h e r , i n the event t h a t the case reaches t h i s 

C o u r t , we w i l l have the b e n e f i t of the t r i a l c o u r t ' s 

r e a s o n i n g , as w e l l as t h a t of the Court of C i v i l A p p e a l s , 

presumably a p e t i t i o n a d e q u a t e l y s t a t i n g grounds, and b r i e f s 

from b o t h p a r t i e s f u l l y d e v e l o p i n g these i m p o r t a n t i s s u e s . " 

I d . a t 458-59. In the p r e s e n t case, the supreme c o u r t d e c i d e d 

a s i g n i f i c a n t p o i n t of j u v e n i l e law, the meaning of one of the 

two prongs of dependency, w i t h o u t the b e n e f i t of any r u l i n g 

from the j u v e n i l e c o u r t , any i n p u t from t h i s c o u r t , or any 

b r i e f i n g on t h a t i s s u e from the p a r t i e s , which may e x p l a i n why 

the supreme c o u r t d i d not c i t e any l e g a l a u t h o r i t y t o s upport 

i t s d e f i n i t i o n of the phrase " i n need of care or s u p e r v i s i o n . " 

The j u r i s d i c t i o n a l d e f e c t s t h a t p r e v e n t e d the supreme c o u r t 

from even c o n s i d e r i n g the i s s u e a l s o h i n d e r e d i t s u l t i m a t e 

r e s o l u t i o n of t h a t i s s u e . 
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A p e t i t i o n f o r a w r i t of c e r t i o r a r i and the b r i e f of the 

p e t i t i o n e r not o n l y i n v o k e the c e r t i o r a r i j u r i s d i c t i o n of the 

supreme c o u r t and educate the supreme c o u r t about the case, 

but a l s o serve t o n o t i f y the opposing p a r t y of the i s s u e s t h a t 

need t o be debated and upon which the d e c i s i o n w i l l r e s t . 

D e r r i c k B r a a t e n , The R i g h t t o Be Heard i n C i t y of S h e r r i l l v. 

Oneida I n d i a N a t i o n : E q u i t y and the Sound of S i l e n c e , 25 Law. 

Ineq. 227 (Winter 2007). In t h i s case, b e f o r e the supreme 

c o u r t i s s u e d i t s o p i n i o n , the f a t h e r had not r e c e i v e d any 

n o t i c e t h a t the d e c i s i o n of the j u v e n i l e c o u r t c o u l d be 

r e v e r s e d based on a l e g a l e r r o r t h a t t h a t c o u r t never 

committed or based on the meaning of a phrase t h a t had never 

been the s u b j e c t of the l i t i g a t i o n . 3 The f a t h e r had no n o t i c e 

and no o p p o r t u n i t y t o be hear d b e f o r e the supreme c o u r t 

d e t ermined a l e g a l i s s u e t h a t e f f e c t i v e l y r e n d e r e d h i s c h i l d 

dependent. See E.S.R. v. Madison County Dep't of Human Res., 

3 I t i s t r u e t h a t the f a t h e r c o u l d have f i l e d an 
a p p l i c a t i o n f o r r e h e a r i n g ; however, i t appears t h a t he d i d not 
because, as the f a t h e r had i n f o r m e d the supreme c o u r t when 
n o t i f i e d t h a t the p e t i t i o n f o r a w r i t of c e r t i o r a r i had been 
p r e l i m i n a r i l y g r a n t e d , h i s a t t o r n e y had withdrawn and he was 
unaware of the p r o c e s s t o f o l l o w . 
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11 So. 3d 227 ( A l a . C i v . App. 2008) ( h o l d i n g t h a t p a r e n t i s 

guaranteed due p r o c e s s i n dependency p r o c e e d i n g ) . 

O r d i n a r i l y , judgments t h a t are e n t e r e d w i t h o u t 

j u r i s d i c t i o n or due p r o c e s s are c o n s i d e r e d v o i d . S y s t r e n d s ,  

I n c . v. Group 8760, LLC, 959 So. 2d 1052, 1062 ( A l a . 2006). 

However, t h i s c o u r t cannot d e c l a r e a judgment of our supreme 

c o u r t t o be v o i d . T h i s c o u r t i s bound t o f o l l o w the d e c i s i o n s 

of the supreme c o u r t r e g a r d l e s s of any p r o c e d u r a l or 

j u r i s d i c t i o n a l d e f e c t s p l a g u i n g them. However, the supreme 

c o u r t may always, on i t s own motion, reexamine a case and 

withdraw an o p i n i o n t h a t i t i m p r o v i d e n t l y d e c i d e d . See, e.g., 

S p i v e y v. F i r s t Commercial Bank, 681 So. 2d 120, 124 ( A l a . 

1995). I urge the supreme c o u r t t o take t h a t e x t r a o r d i n a r y 

a c t i o n i n l i g h t of the above concerns. 
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