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BRYAN, Judge. 

McWane, I n c . , appeals from the t r i a l c o u r t ' s judgment 

awarding Donald P. McClurg p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s 

under the Alabama Workers' Compensation A c t , § 25-5-1 e t seq., 

A l a . Code 1975 ("the A c t " ) . We a f f i r m . 
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McClurg worked as an maintenance e l e c t r i c i a n f o r McWane, 

a company t h a t produces c a s t - i r o n p i p e . On October 25, 2005, 

McClurg was i n j u r e d i n a wo r k p l a c e a c c i d e n t i n which he was 

cru s h e d between a p i p e a l i g n e r and a p i p e . In the a c c i d e n t , 

M cClurg s u s t a i n e d f r a c t u r e s t o s e v e r a l bones on the r i g h t 

p a r t of h i s upper body, a p u n c t u r e d l i v e r , c o n t u s i o n s , and 

nerve damage. F o l l o w i n g the a c c i d e n t , McClurg r e c e i v e d 

e x t e n s i v e m e d i c a l t r e a t m e n t f o r h i s i n j u r i e s , and he d i d not 

r e t u r n t o work. 

McClurg s u b s e q u e n t l y sued McWane, s e e k i n g workers' 

compensation b e n e f i t s . McWane f i l e d an answer denying the 

m a t e r i a l a l l e g a t i o n s of the c o m p l a i n t and a s s e r t i n g v a r i o u s 

a f f i r m a t i v e d e f e n s e s , i n c l u d i n g the defense of w i l l f u l 

m i sconduct. In August 2008, the t r i a l c o u r t h e l d a t r i a l a t 

which i t r e c e i v e d o r a l t e s t i m o n y and documentary e v i d e n c e . In 

October 2008, the t r i a l c o u r t e n t e r e d a judgment awarding 

McClurg p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s as a r e s u l t of the 

i n j u r i e s caused by the workplace a c c i d e n t . The t r i a l c o u r t 

noted t h a t , " [ s ] i n c e the [ a c c i d e n t , M c C l u r g ] has s u f f e r e d from 

c o n s t a n t p a i n , severe s l e e p d i s o r d e r , p h y s i c a l d i s a b i l i t i e s 

and mental problems." McWane f i l e d a postjudgment motion t o 
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a l t e r , amend, or v a c a t e the judgment, and, i n January 2009, 

the t r i a l c o u r t e n t e r e d an amended judgment s l i g h t l y m o d i f y i n g 

the o r i g i n a l judgment. McWane s u b s e q u e n t l y f i l e d a t i m e l y 

n o t i c e of appea l t o t h i s c o u r t . 

S t a n d a r d of Review 

S e c t i o n 25-5-81(e), A l a . Code 1975, p r o v i d e s the s t a n d a r d 

of r e v i e w i n workers' compensation c a s e s : 

"(1) In r e v i e w i n g the s t a n d a r d of p r o o f s e t 
f o r t h h e r e i n and o t h e r l e g a l i s s u e s , r e v i e w by the 
Court of C i v i l Appeals s h a l l be w i t h o u t a 
presumption of c o r r e c t n e s s . 

"(2) In r e v i e w i n g pure f i n d i n g s of f a c t , the 
f i n d i n g of the c i r c u i t c o u r t s h a l l not be r e v e r s e d 
i f t h a t f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e . " 

S u b s t a n t i a l e v i d e n c e i s "'evidence of such weight and 

q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e of i m p a r t i a l 

judgment can r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought 

t o be prov e d . ' " Ex p a r t e T r i n i t y Indus., I n c . , 680 So. 2d 

262, 268 ( A l a . 1996) ( q u o t i n g West v. Founders L i f e Assurance 

Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989)). 

"Our r e v i e w i s r e s t r i c t e d t o a d e t e r m i n a t i o n of 
whether the t r i a l c o u r t ' s f a c t u a l f i n d i n g s are 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . A l a . Code 1975, 
§ 2 5 - 5 - 8 1 ( e ) ( 2 ) . T h i s s t a t u t o r i l y mandated scope of 
r e v i e w does not p e r m i t t h i s c o u r t t o r e v e r s e the 
t r i a l c o u r t ' s judgment based on a p a r t i c u l a r f a c t u a l 
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f i n d i n g on the ground t h a t s u b s t a n t i a l e v i d e n c e 
s u p p o r t s a c o n t r a r y f a c t u a l f i n d i n g ; r a t h e r , i t 
p e r m i t s t h i s c o u r t t o r e v e r s e the t r i a l c o u r t ' s 
judgment o n l y i f i t s f a c t u a l f i n d i n g i s not 
su p p o r t e d by s u b s t a n t i a l e v i d e n c e . See Ex p a r t e M&D  
Mech. C o n t r a c t o r s , I n c . , 725 So. 2d 292 ( A l a . 1998). 
A t r i a l c o u r t ' s f i n d i n g s of f a c t on c o n f l i c t i n g 
e v i d e n c e are c o n c l u s i v e i f they are s u p p o r t e d by 
s u b s t a n t i a l e v i d e n c e . Edwards v. J e s s e S t u t t s , I n c . , 
655 So. 2d 1012 ( A l a . C i v . App. 1995)." 

Landers v. Lowe's Home C t r s . , I n c . , 14 So. 3d 144, 151 ( A l a . 

C i v . App. 2007) ( o p i n i o n on o r i g i n a l s u b m i s s i o n ) . The 

" a p p e l l a t e c o u r t must view the f a c t s i n the l i g h t most 

f a v o r a b l e t o the f i n d i n g s of the t r i a l c o u r t . " Ex p a r t e 

P r o f e s s i o n a l Bus. Owners Ass'n Workers' Comp. Fund, 867 So. 2d 

1099, 1102 ( A l a . 2003). 

D i s c u s s i o n 

On a p p e a l , McWane f i r s t argues t h a t the t r i a l c o u r t e r r e d 

i n awarding compensation t o McClurg because, McWane s a y s , 

McClurg's i n j u r i e s were caused by h i s w i l l f u l m isconduct. 

More s p e c i f i c a l l y , McWane argues t h a t McClurg committed 

w i l l f u l misconduct by f a i l i n g t o f o l l o w McWane's 

" l o c k o u t / t a g o u t p r o c e d u r e , " which we w i l l d i s c u s s below. 

S e c t i o n 25-5-51, A l a . Code 1975, p r o v i d e s t h a t "no 

compensation s h a l l be a l l o w e d f o r an i n j u r y or death caused by 
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the w i l l f u l misconduct of the employee." W i l l f u l misconduct 

i s an a f f i r m a t i v e defense, Ex p a r t e Bowater, I n c . , 772 So. 2d 

1181, 1181-82 ( A l a . 2 0 0 0 ) ; an employer bears the burden of 

p r o v i n g t h a t an employee's w i l l f u l conduct caused the a l l e g e d 

i n j u r y . § 25-5-36, A l a . Code 1975. 

In Musgrove C o n s t r u c t i o n , I n c . v. M a l l e y , 912 So. 2d 227, 

234-35 ( A l a . C i v . App. 2003), t h i s c o u r t d i s c u s s e d the defense 

of w i l l f u l m i s c o n d u c t : 

"Both our supreme c o u r t and t h i s c o u r t have 
c o n s i d e r e d the a p p l i c a t i o n of the ' w i l l f u l 
m i sconduct' bar i n s e v e r a l c a s es. One of the e a r l i e r 
cases t h a t d i s c u s s e d the a p p l i c a t i o n of the w i l l f u l -
m isconduct bar adopted the view t h a t 'the mere 
v i o l a t i o n of r u l e s , when not w i l l f u l or i n t e n t i o n a l , 
i s not " w i l l f u l m i s conduct" w i t h i n the meaning of 
the law.' Ex p a r t e Woodward I r o n Co., 212 A l a . 220, 
225, 102 So. 103, 107 (1924). The c o u r t f u r t h e r 
e x p l a i n e d t h a t 'the phrase " w i l l f u l m isconduct," as 
used i n the [Workmen's Compensation A c t ] , i n c l u d e s 
a l l c o n s c i o u s or i n t e n t i o n a l v i o l a t i o n s of d e f i n i t e 
law or d e f i n i t e l y p r e s c r i b e d r u l e s of conduct, as t o 
which obedience i s not d i s c r e t i o n a r y , as 
c o n t r a d i s t i n g u i s h e d from i n a d v e r t e n t , u n c o n s c i o u s , 
or i n v o l u n t a r y v i o l a t i o n s t h e r e o f . ' Ex p a r t e  
Woodward I r o n , 212 A l a . a t 223, 102 So. a t 105-06. 

"As q u e s t i o n s arose as t o what e x a c t l y 
c o n s t i t u t e d a ' w i l l f u l ' v i o l a t i o n of a law or r u l e , 
the supreme c o u r t e x p l a i n e d t h a t ' [ t ] h e t e s t i s not 
the d o i n g of an a c t f o r the purpose and w i t h the 
s p e c i f i c i n t e n t of v i o l a t i n g a r u l e , but the w i l l f u l 
and c o n s c i o u s d o i n g of the a c t which i s i n v i o l a t i o n 
of the r e a s o n a b l e r u l e known t o the [ w o r k e r ] . ' 
S l o s s - S h e f f i e l d S t e e l & I r o n Co. v. Greer, 216 A l a . 
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267, 270, 113 So. 271, 273 (1927). The c o u r t 
e x p l a i n e d t h a t a worker may be g u i l t y of w i l l f u l 
m isconduct w i t h o u t h a v i n g an i n t e n t t o break the 
r u l e , t h a t i s , w i t h o u t h a v i n g 'thought or 
d e l i b e r a t e d as t o the r u l e and i t s b r e a c h . ' Greer, 
216 A l a . a t 269, 113 So. a t 273. S p e c i f i c a l l y , the 
c o u r t commented t h a t an employer, t o e s t a b l i s h t h a t 
a worker was g u i l t y of w i l l f u l m isconduct, s h o u l d 
show: 

" ' t h a t the [ w o r k e r ] i n t e n t i o n a l l y d i d an 
a c t which i s i n v i o l a t i o n of a known and 
re a s o n a b l e r u l e , t h a t was known t o the 
[ w o r k e r ] , and t h a t the a c t was w i t h a 
knowledge and a p p r e c i a t i o n on the p a r t of 
the [ w o r k e r ] , of what t h a t v i o l a t i o n 
i n v o l v e d , and the n a t u r a l and p r o b a b l e 
r e s u l t of the misconduct i n the p r e m i s e s . ' 

" I d . The c o u r t summed up i t s d i s c u s s i o n by s t a t i n g 
t h a t ' [ i ] f , t hen, the [ w o r k e r ] knows the r u l e , and 
the n a t u r a l , p r o b a b l e , and s e r i o u s r e s u l t of i t s 
v i o l a t i o n and w i t h such knowledge does the a c t of 
v i o l a t i o n , such a c t i s d e l i b e r a t e l y done and i s 
w i l l f u l m isconduct.' Greer, 216 A l a . a t 270, 113 So. 
a t 273. 

"The supreme c o u r t f u r t h e r e x p l a i n e d the concept 
of a ' w i l l f u l ' v i o l a t i o n of a law or r u l e i n S l o s s - 
S h e f f i e l d S t e e l & I r o n Co. v. N a t i o n s , 236 A l a . 571, 
183 So. 871 (1938). The c o u r t f i r s t commented t h a t 
Greer had h e l d t h a t the employer need not show t h a t 
the worker 'was t h i n k i n g of the r u l e a t the time, 
and e n t e r t a i n e d the s p e c i f i c i n t e n t t o v i o l a t e i t . ' 
N a t i o n s , 236 A l a . a t 575, 183 So. a t 873. The c o u r t 
then went f u r t h e r t o d e f i n e ' w i l l f u l , ' s t a t i n g : 

" ' " ' W i l l f u l , ' as used i n the s t a t u t e , 
i m p o r t s something more than a mere e x e r c i s e 
of the w i l l i n d o i n g the a c t . I t i m p o r t s 
a w r o n g f u l i n t e n t i o n . An i n t e n t i o n t o do 
an a c t t h a t [ t h e w o r k e r ] knows, or ought t o 
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know, i s w r o n g f u l or f o r b i d d e n by law. I t 
i n v o l v e s the i d e a of a p r e m e d i t a t i o n and 
d e t e r m i n a t i o n t o do the a c t , though known 
to be f o r b i d d e n . " ' 

" I d . ( q u o t i n g K i n g v. Empire C o l l i e r i e s Co., 148 Va. 
585, 590, 139 S.E. 478, 479 (1927)). The c o u r t 
f u r t h e r n oted t h a t the V i r g i n i a c o u r t had commented 
t h a t a w i l l f u l f a i l u r e or r e f u s a l i n v o l v e d more than 
mere i g n o r a n t f a i l u r e t o comply w i t h a r u l e or 
s t a t u t e . I d . F i n a l l y , the c o u r t h e l d t h a t 'what 
amounts t o a w i l l f u l f a i l u r e or r e f u s a l t o comply 
w i t h a [ r u l e or l a w ] i s dependent upon the 
c i r c u m s t a n c e s , and [ i s ] t o be d e termined upon the 
p a r t i c u l a r f a c t s of each case.' N a t i o n s , 236 A l a . a t 
575, 183 So. a t 874. 

"... The most r e c e n t case t o mention the 
w i l l f u l - m i s c o n d u c t bar f a i l s t o d i s c u s s i t s 
a p p l i c a t i o n a t l e n g t h . See Ex p a r t e H o l t o n , 886 So. 
2d 83, 86-87 ( A l a . 2003). However, t h a t o p i n i o n 
does g i v e a d e f i n i t i o n of the word ' w i l l f u l ' : '"The 
u s u a l meaning a s s i g n e d t o ' w i l l f u l , ' ... i s t h a t the 
a c t o r has i n t e n t i o n a l l y done an a c t of an 
u n r e a s o n a b l e c h a r a c t e r i n d i s r e g a r d of a known or 
obvious r i s k t h a t was so g r e a t as t o make i t h i g h l y 
p r o b a b l e t h a t harm would f o l l o w , and which thus i s 
u s u a l l y accompanied by a c o n s c i o u s i n d i f f e r e n c e t o 
the consequences."' Ex p a r t e H o l t o n , 886 So. 2d a t 
87 n.4 ( q u o t i n g W. Page Keeton e t a l . , P r o s s e r and  
Keeton on the Law of T o r t s § 344 a t 213 (5th ed. 
1984)). 

"Thus, t o summarize over 75 y e a r s of law on the 
w i l l f u l - m i s c o n d u c t b a r , a worker commits w i l l f u l 
m isconduct i n v o l v i n g a v i o l a t i o n of an employer's 
r u l e or r e g u l a t i o n when the worker knows t h a t r u l e , 
he understands the consequences of d i s o b e y i n g t h a t 
r u l e , he d e l i b e r a t e l y chooses t o d i s o b e y the r u l e , 
and h i s c h o i c e t o d i s o b e y t h a t r u l e i s u n r easonable 
under the c i r c u m s t a n c e s , as e x p l a i n e d i n Ex p a r t e 
H o l t o n , 886 So. 2d a t 87 n.4." 
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The f o l l o w i n g f a c t s are p e r t i n e n t t o McWane's w i l l f u l -

m isconduct defense. On the date of McClurg's a c c i d e n t , a 

s u p e r v i s o r d i r e c t e d McClurg t o i n v e s t i g a t e a problem w i t h a 

p i p e a l i g n e r . A p i p e a l i g n e r i s a machine t h a t a l i g n s a p i p e 

as i t t r a v e l s on a r a i l i n f r o n t of the p i p e a l i g n e r . A f t e r 

b e i n g a l i g n e d by the p i p e a l i g n e r , the p i p e then e n t e r s i n t o 

a t e s t p r e s s , which s u b j e c t s the p i p e t o a i r - p r e s s u r e t e s t i n g . 

The w o r k i n g end of the p i p e a l i g n e r i s f l u s h w i t h a g u a r d r a i l 

s t a n d i n g t h r e e t o f o u r f e e t h i g h . When i n o p e r a t i o n , the 

wor k i n g end of the p i p e a l i g n e r p r o j e c t s a p i s t o n t h a t extends 

beyond the g u a r d r a i l and engages the end of the p i p e t o a l i g n 

i t . The p i p e a l i g n e r i s o p e r a t e d from an area b e h i n d the 

g u a r d r a i l . The area beyond the g u a r d r a i l , where the r a i l 

c a r r i e s the p i p e p a s t the p i p e a l i g n e r , i s r e f e r r e d t o as the 

"pipe t e s t i n g l i n e . " The p a r t of the r a i l n e a r e s t t o the p i p e 

a l i g n e r i s l o c a t e d about t h r e e f e e t from the g u a r d r a i l . 

At t r i a l , McClurg t e s t i f i e d t h a t the p i p e a l i g n e r was not 

o p e r a t i n g when he a r r i v e d t o i n s p e c t i t . McClurg t e s t i f i e d 

t h a t he p r e s s e d an "E-stop" b u t t o n on the c o n t r o l p a n e l of the 

p i p e a l i g n e r . McClurg s t a t e d t h a t he b e l i e v e d t h a t p r e s s i n g 

the E-stop b u t t o n would p r e v e n t the p i p e a l i g n e r from 
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o p e r a t i n g . 

In i t s judgment, the t r i a l c o u r t d i s c u s s e d a d d i t i o n a l 

f a c t s s u r r o u n d i n g McClurg's a c c i d e n t : 

"[McClurg] t e s t i f i e d t h a t the p rocedure he knew 
t o f o l l o w was t o f i r s t make a v i s u a l i n s p e c t i o n t o 
attempt t o determine the e x t e n t of the problem, so 
as t o i n f o r m the s u p e r v i s o r of the e s t i m a t e d time 
t h a t the [pipe a l i g n e r ] would be down f o r r e p a i r s . 
Upon c o m p l e t i n g the v i s u a l i n s p e c t i o n and r e p o r t i n g 
t o the s u p e r v i s o r , the [pipe a l i g n e r ] would be 
l o c k e d out and tagged o u t [ , i . e . , the energy sources 
s u p p l y i n g the p i p e a l i g n e r would be c u t . ] 

"[McClurg] a l s o t e s t i f i e d t h a t he made a v i s u a l 
i n s p e c t i o n of the e l e c t r i c a l w i r i n g beneath b o t h the 
c o n t r o l p a n e l and the w i r i n g of the p i p e a l i g n e r , 
which was i n c l o s e p r o x i m i t y t o the c o n t r o l p a n e l . 

"[McClurg] never l e f t the ' a i s l e ' s i d e of the 
[ g u a r d r a i l ] and d i d not attempt t o approach the p i p e 
t e s t i n g l i n e [on the o t h e r s i d e of the g u a r d r a i l ] i n 
any way d u r i n g h i s v i s u a l i n s p e c t i o n . 

"[McClurg] t e s t i f i e d he remembers s t a n d i n g 
b e s i d e the p i p e a l i g n e r l o o k i n g a t a w i r e t h a t ran 
from a sensor which was mounted on a r a i l beneath 
the p i p e s t o the p i p e a l i g n e r . The next t h i n g he 
r e c a l l s i s h e a r i n g h i s bones 'crunch.' H i s next 
r e c o l l e c t i o n i s b e i n g i n the h o s p i t a l . ... " 

C h a r l e s F i s h e r , the o p e r a t o r of the p r e s s - t e s t machine 

a d j a c e n t t o the p i p e a l i g n e r , o b s e r v e d McClurg's a c c i d e n t . 

The t r i a l c o u r t s t a t e d : 

" [ F i s h e r ] t e s t i f i e d t h a t [McClurg] remained on the 
' a i s l e ' s i d e of the [ g u a r d r a i l ] and away from the 
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p i p e a l i g n e r at a l l t i m e s . [McClurg] never c r o s s e d 
over the [ g u a r d r a i l ] i n the d i r e c t i o n of the p i p e 
t e s t l i n e . Mr. F i s h e r saw [McClurg] r e a c h over the 
[ g u a r d r a i l ] and ' j i g g l e ' a w i r e . At t h a t t i m e , the 
p i p e a l i g n e r machine was not o p e r a t i n g . A f t e r 
[McClurg] j i g g l e d the w i r e , the p i p e a l i g n e r s t a r t e d 
w o r k i n g , grabbed [McClurg] and squeezed [him] 
between the p i p e a l i g n e r and the end of a p i p e . " 

F i s h e r a l s o t e s t i f i e d t h a t , a t the time of the a c c i d e n t , 

McClurg was " i n s p e c t i n g " the p i p e a l i g n e r and had not begun t o 

make any " r e p a i r s . " McClurg a l s o t e s t i f i e d t h a t he had not 

begun any a c t u a l " r e p a i r work" on the a l i g n e r when he was 

i n j u r e d . 

McWane argues t h a t McClurg committed w i l l f u l misconduct 

because, McWane sa y s , McClurg f a i l e d t o f o l l o w McWane's 

" l o c k o u t / t a g o u t p r o c e d u r e . " The r e c o r d on appea l does not 

c o n t a i n a s p e c i f i c p rocedure l a b e l e d as the " l o c k o u t / t a g o u t 

p r o c e d u r e . " However, the r e c o r d does c o n t a i n a document 

e n t i t l e d " S a f e t y Quiz — Lockout Tagout 2005 B" ("the s a f e t y 

q u i z " ) . McClurg s i g n e d the s a f e t y q u i z on October 4, 2005, 

t h r e e weeks b e f o r e h i s a c c i d e n t . The s a f e t y q u i z c o n t a i n s the 

f o l l o w i n g statement t h a t McWane p r e s e n t s as c o n t a i n i n g the 

l o c k o u t / t a g o u t procedure t h a t McClurg a l l e g e d l y v i o l a t e d : " I 

un d e r s t a n d t h a t I have been t r a i n e d t o p r o t e c t m y s e l f by not 

r e a c h i n g i n t o ( b r e a k i n g the plane) on any machinery u n t i l I 
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have p e r s o n a l l y l o c k e d out a l l sources of energy and ensured 

t h a t the machinery c o n t r o l s have been d i s a b l e d . " For purposes 

of t h i s o p i n i o n , we w i l l r e f e r t o the procedure r e f e r e n c e d i n 

the above statement as "the l o c k o u t / t a g o u t p r o c e d u r e " t h a t 

McWane argues McClurg v i o l a t e d . 

McWane contends t h a t McClurg v i o l a t e d the l o c k o u t / t a g o u t 

procedure by l e a n i n g over the g u a r d r a i l t o p l a c e h i m s e l f i n 

f r o n t of the p i s t o n of the p i p e a l i g n e r w i t h o u t f i r s t l o c k i n g 

out the energy s o u r c e s s u p p l y i n g the p i p e a l i g n e r . I t i s 

u n d i s p u t e d t h a t McClurg d i d not l o c k out the energy sources 

s u p p l y i n g the p i p e a l i g n e r and t h a t he would not have been 

i n j u r e d had he done so. The t r i a l c o u r t made f a c t u a l f i n d i n g s 

r e g a r d i n g McClurg's p r e c i s e l o c a t i o n a t the time of h i s 

a c c i d e n t . In i t s judgment, the t r i a l c o u r t f i r s t found t h a t 

"[McClurg] never l e f t the ' a i s l e ' s i d e of the [ g u a r d r a i l ] and 

d i d not attempt t o approach the p i p e t e s t i n g l i n e [on the 

o t h e r s i d e of the g u a r d r a i l ] i n any way d u r i n g h i s v i s u a l 

i n s p e c t i o n . " However, the t r i a l c o u r t a l s o s t a t e d : "Mr. 

F i s h e r saw [McClurg] r e a c h over the [ g u a r d r a i l ] and ' j i g g l e ' 

a w i r e . ... A f t e r [McClurg] j i g g l e d the w i r e , the p i p e a l i g n e r 

s t a r t e d w o r k i n g , grabbed [McClurg] and squeezed [him] between 
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the p i p e a l i g n e r and the end of a p i p e . " Reading these f a c t u a l 

f i n d i n g s t o g e t h e r , i t appears t h a t the t r i a l c o u r t found t h a t , 

at the time of the a c c i d e n t , McClurg s t o o d on the " a i s l e " s i d e 

of the g u a r d r a i l but l e a n e d over the g u a r d r a i l t o " j i g g l e " a 

w i r e . F i s h e r ' s t e s t i m o n y r e g a r d i n g the a c c i d e n t c o n s t i t u t e s 

s u b s t a n t i a l e v i d e n c e s u p p o r t i n g such a f i n d i n g . Thus, the 

q u e s t i o n i s whether McClurg's l e a n i n g over the g u a r d r a i l t o 

j i g g l e a w i r e i n f r o n t of the p i p e a l i g n e r w i t h o u t f i r s t 

l o c k i n g out the energy sources s u p p l y i n g the p i p e a l i g n e r 

c o n s t i t u t e s a v i o l a t i o n of the l o c k o u t / t a g o u t procedure t h a t 

r i s e s t o the l e v e l of w i l l f u l m isconduct. 

In i t s judgment, the t r i a l c o u r t summarily c o n c l u d e d t h a t 

McClurg's a c t i o n s d i d not c o n s t i t u t e w i l l f u l m isconduct. The 

t r i a l c o u r t d i d not address the more s p e c i f i c f a c t u a l i s s u e 

whether McClurg's r e a c h i n g over the g u a r d r a i l i n f r o n t of the 

p i p e a l i g n e r t o j i g g l e a w i r e amounted t o " r e a c h i n g i n t o " the 

p i p e a l i g n e r or " b r e a k i n g the p l a n e " of the p i p e a l i g n e r under 

the l o c k o u t / t a g o u t p r o c e d u r e , as argued by McWane. Assuming, 

w i t h o u t d e c i d i n g , t h a t the e v i d e n c e i n d i c a t e s t h a t McClurg's 

r e a c h i n g over the g u a r d r a i l t e c h n i c a l l y v i o l a t e d the 

l o c k o u t / t a g o u t p r o c e d u r e , t h a t v i o l a t i o n does not c o n s t i t u t e 
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w i l l f u l misconduct. As noted, "'the mere v i o l a t i o n of r u l e s , 

when not w i l l f u l or i n t e n t i o n a l , i s not " w i l l f u l m isconduct" 

w i t h i n the meaning of the law.'" M a l l e y , 912 So. 2d a t 234 

( q u o t i n g Ex p a r t e Woodward I r o n Co., 212 A l a . 220, 225, 102 

So. 103, 107 (1924)). 

"'"The u s u a l meaning a s s i g n e d t o ' w i l l f u l , ' ... i s 
t h a t the a c t o r has i n t e n t i o n a l l y done an a c t of an 
unr e a s o n a b l e c h a r a c t e r i n d i s r e g a r d of a known or 
obvious r i s k t h a t was so g r e a t as t o make i t h i g h l y 
p r o b a b l e t h a t harm would f o l l o w , and which thus i s 
u s u a l l y accompanied by a c o n s c i o u s i n d i f f e r e n c e t o 
the consequences."'" 

I d . a t 235 ( q u o t i n g Ex p a r t e H o l t o n , 886 So. 2d 83, 87 n.4 

( A l a . 2003), q u o t i n g i n t u r n W. Page Keeton e t a l . , P r o s s e r 

and Keeton on the Law of T o r t s § 344 a t 213 (5th ed. 1984)). 

In t h i s case, the p i p e a l i g n e r was not o p e r a t i n g when 

McClurg reached over the g u a r d r a i l t o j i g g l e the w i r e . 

McClurg t e s t i f i e d t h a t , b e f o r e he reached over the g u a r d r a i l , 

he had p r e s s e d the E-stop b u t t o n , which he b e l i e v e d would 

p r e v e n t the o p e r a t i o n of the p i p e a l i g n e r . Moreover, F i s h e r 

t e s t i f i e d t h a t , at the time of the a c c i d e n t , McClurg was 

s i m p l y i n s p e c t i n g the p i p e a l i g n e r , a t t e m p t i n g t o determine 

the source of the problem; b o t h F i s h e r and McClurg t e s t i f i e d 

t h a t McClurg had not begun t o " r e p a i r " the p i p e a l i g n e r . 
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Given the c i r c u m s t a n c e s of t h i s case, the t r i a l c o u r t c o u l d 

have found t h a t McClurg's a c t i o n s were not " ' " o f an 

unre a s o n a b l e c h a r a c t e r i n d i s r e g a r d of a known or obvious r i s k 

t h a t was so g r e a t as t o make i t h i g h l y p r o b a b l e t h a t harm 

would f o l l o w . " ' " I d . 

McWane argues t h a t t h i s case i s c o n t r o l l e d by Ex p a r t e 

Bowater, I n c . , s u p r a . In Ex p a r t e Bowater, 

" [ P a t r i c k Maze] p l a c e d h i s l e f t hand i n t o a r u n n i n g 
conveyor system t o d i s l o d g e a p i e c e of wood t h a t had 
jammed the system. When he d i s l o d g e d the wood, the 
conveyor system i m m e d i a t e l y began moving; Maze's 
hand was p i n c h e d between the wood and the top of the 
conveyor h o u s i n g and was s e v e r e l y i n j u r e d . " 

772 So. 2d a t 1181. Maze sued f o r workers' compensation 

b e n e f i t s , and Bowater, h i s employer, a s s e r t e d the a f f i r m a t i v e 

defense of w i l l f u l m isconduct. I d . a t 1181-82. The t r i a l 

c o u r t e n t e r e d a judgment i n f a v o r of Bowater on the ground of 

w i l l f u l m isconduct, but t h i s c o u r t r e v e r s e d the judgment of 

the t r i a l c o u r t . I d . a t 1182. Our supreme c o u r t then r e v e r s e d 

t h i s c o u r t ' s judgment, d e t e r m i n i n g t h a t the t r i a l c o u r t had 

not e r r e d i n f i n d i n g t h a t Maze had committed w i l l f u l 

m i sconduct. I d . a t 1183. Our supreme c o u r t e x p l a i n e d : 

"At the time of Maze's i n j u r y , Bowater had a 
s a f e t y r u l e known as the ' l o c k - o u t p r o c e d u r e . ' The 
l o c k - o u t procedure r e q u i r e d e v e r y employee, b e f o r e 
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d o i n g any k i n d of maintenance or p l a c i n g any body 
p a r t i n s i d e a machine, t o t u r n o f f the machine and 
l o c k i t w i t h a p a d l o c k so t h a t i t c o u l d not b e g i n 
moving or o p e r a t i n g . Bowater i s s u e d each employee, 
i n c l u d i n g Maze, a p a d l o c k f o r t h i s s t a t e d purpose. 
Employees were g i v e n a copy of the employees' 
handbook, which c o n t a i n e d a d e s c r i p t i o n of the 
l o c k - o u t p r o c e d u r e . Employees were d i s c i p l i n e d f o r 
not f o l l o w i n g the l o c k - o u t p r o c e d u r e . The 
employees, i n c l u d i n g Maze, were t o l d t h a t the 
l o c k - o u t p rocedure was i m p o r t a n t and was a mandatory 
p a r t of the company's s a f e t y program. They were 
t o l d t h a t they c o u l d l o s e t h e i r j o b s f o r not 
f o l l o w i n g the l o c k - o u t p r o c e d u r e . " 

772 So. 2d at 1182. 

The e v i d e n c e i n Ex p a r t e Bowater i n d i c a t e d t h a t Maze was 

w e l l aware of the l o c k - o u t procedure and t h a t t h a t procedure 

a p p l i e d t o the conduct t h a t caused h i s a c c i d e n t . "Maze 

a d m i t t e d t h a t he knew, at the time of the i n j u r y , t h a t the 

s a f e t y r u l e s r e q u i r e d him t o l o c k out the conveyor b e f o r e 

a t t e m p t i n g t o remove the l o d g e d p i e c e of wood." 772 So. 2d at 

1182-83. Our supreme c o u r t c o n c l u d e d t h a t " [ f ] a i r - m i n d e d and 

i m p a r t i a l persons c o u l d r e a s o n a b l y conclude from the e v i d e n c e 

t h a t Maze's misconduct was w i l l f u l and t h e r e f o r e b a r r e d h i s 

r e c o v e r y under the Workers' Compensation A c t . " I d . a t 1183. 

T h i s case i s d i s t i n g u i s h a b l e from Ex p a r t e Bowater. In 

Ex p a r t e Bowater, Maze p l a c e d h i s hand i n t o a " r u n n i n g 

conveyor system" t o d i s l o d g e a jammed p i e c e of wood. I d . a t 
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1181. That a c t i o n i n v o l v e d a "'"known or obvious r i s k t h a t was 

so g r e a t as t o make i t h i g h l y p r o b a b l e t h a t harm would 

f o l l o w . " ' " M a l l e y , 912 So. 2d a t 235. C o n v e r s e l y , the p i p e 

a l i g n e r i n t h i s case was not o p e r a t i n g when McClurg l e a n e d 

over the g u a r d r a i l . F u r t h e r , McClurg had p r e s s e d the E-stop 

b u t t o n , b e l i e v i n g t h a t d o i n g so would p r e v e n t the machine from 

o p e r a t i n g . McClurg's r e a c h i n g over the g u a r d r a i l t o j i g g l e a 

w i r e i n f r o n t of the p i p e a l i g n e r does not e n t a i l the same 

type of obvious r i s k i n v o l v e d i n Maze's conduct i n Ex p a r t e  

Bowater. Moreover, u n l i k e Maze's t e s t i m o n y , a l t h o u g h McClurg 

t e s t i f i e d t h a t he was aware t h a t McWane had "a l o c k o u t and 

t a g o u t p r o c e d u r e , " he never t e s t i f i e d t h a t he u n d e r s t o o d t h a t 

t h a t procedure p r o h i b i t e d h i s conduct i n t h i s case. McClurg's 

conduct was not the s o r t of conduct c o n t e m p l a t e d by the 

w i l l f u l - m i s c o n d u c t defense. At most, McClurg's a c t i o n s 

amounted t o n e g l i g e n c e . An employee's mere n e g l i g e n c e , 

however, w i l l not bar an award of compensation under the A c t . 

See § 25-5-51, A l a . Code 1975 ( p r o v i d i n g t h a t an employer must 

pay compensation f o r i t s employee's i n j u r y t h a t i s caused by 

"an a c c i d e n t a r i s i n g out of and i n the course of h i s or her 

employment, w i t h o u t r e g a r d t o any q u e s t i o n of n e g l i g e n c e " ) . 
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I I . 

Next, McWane argues t h a t the t r i a l c o u r t e r r e d by f a i l i n g 

t o f i n d t h a t McClurg had u n r e a s o n a b l y r e f u s e d t o a c c e p t 

m e d i c a l s e r v i c e s . S e c t i o n 25-5-77(b), A l a . Code 1975, 

p r o v i d e s , i n p e r t i n e n t p a r t : 

" I f the i n j u r e d employee r e f u s e s t o comply w i t h 
r e a s o n a b l e r e q u e s t f o r e x a m i n a t i o n , or r e f u s e s t o 
accep t the m e d i c a l s e r v i c e or p h y s i c a l 
r e h a b i l i t a t i o n , which the employer e l e c t s t o f u r n i s h 
under t h i s c h a p t e r , the employee's r i g h t t o 
compensation s h a l l be suspended and no compensation 
s h a l l be pa y a b l e f o r the p e r i o d of the r e f u s a l . " 

McWane contends t h a t McClurg u n r e a s o n a b l y f a i l e d t o 

c o n t i n u e s y s t e m a t i c d e s e n s i t i z a t i o n t r e a t m e n t w i t h Dr. D e l i s a 

A. West, a n e u r o p s y c h o l o g i s t a u t h o r i z e d by McWane t o t r e a t 

McClurg f o l l o w i n g h i s October 25, 2005, a c c i d e n t . Dr. West 

began t r e a t i n g M cClurg i n December 2005. She i n i t i a l l y 

d i a g n o s e d McClurg as s u f f e r i n g from p o s t - t r a u m a t i c s t r e s s 

d i s o r d e r ("PTSD") caused by h i s w o r k - r e l a t e d a c c i d e n t . Dr. 

West l a t e r d i a g n o s e d McClurg as a l s o s u f f e r i n g from major 

d e p r e s s i v e d i s o r d e r . The r e c o r d i n d i c a t e s t h a t , between 

December 2005 and A p r i l 2008, Dr. West t r e a t e d McClurg 28 

t i m e s . Dr. West was s t i l l t r e a t i n g M cClurg a t the time of the 

t r i a l i n August 2008. 
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Dr. West used v a r i o u s methods t o t r e a t McClurg's PTSD, 

i n c l u d i n g i n d i v i d u a l t h e r a p y s e s s i o n s , r e l a x a t i o n e x e r c i s e s , 

d e e p - b r e a t h i n g e x e r c i s e s , v i s u a l i z a t i o n e x e r c i s e s , and 

s y s t e m a t i c d e s e n s i t i z a t i o n t r e a t m e n t . S y s t e m a t i c 

d e s e n s i t i z a t i o n t r e a t m e n t i n v o l v e s i n c r e m e n t a l l y e x p o s i n g a 

p a t i e n t t o a n x i e t y - c a u s i n g s i t u a t i o n s . In McClurg's case, the 

tr e a t m e n t i n v o l v e d v i s i t i n g McWane's p l a n t , the s i t e of h i s 

a c c i d e n t . Dr. West d e s c r i b e d s y s t e m a t i c d e s e n s i t i z a t i o n 

t r e a t m e n t as a " c o p i n g s t r a t e g y " f o r PTSD, not as a " c u r e . " 

On F e b r u a r y 20, 2006, as p a r t of McClurg's s y s t e m a t i c 

d e s e n s i t i z a t i o n t r e a t m e n t , Dr. West and McClurg v i s i t e d 

McWane's p l a n t . A l t h o u g h McClurg d i d not v i s i t the p i p e 

a l i g n e r where the a c c i d e n t o c c u r r e d , he d i d v i s i t o t h e r p a r t s 

of the p l a n t . In her notes of t h a t t r e a t m e n t , Dr. West 

observed t h a t McClurg e x p e r i e n c e d some a n x i e t y d u r i n g the 

v i s i t and t h a t " [ o ] v e r a l l , Mr. McClurg d i d v e r y w e l l w i t h h i s 

f i r s t graded v i s i t [to the p l a n t ] . " 

On F e b r u a r y 24, 2006, McClurg v i s i t e d the McWane p l a n t 

a g a i n as p a r t of h i s s y s t e m a t i c d e s e n s i t i z a t i o n t r e a t m e n t . 

A c c o r d i n g t o Dr. West's t r e a t m e n t n o t e s , McClurg "took graded 

s t e p s f u r t h e r i n t o the p l a n t and approached the p i p e ovens 
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.... He e x p e r i e n c e d a s u b s t a n t i a l i n c r e a s e i n a n x i e t y 

A t t r i a l , Dr. West t e s t i f i e d t h a t McClurg became so anxious 

d u r i n g the v i s i t t h a t h i s "whole body was s h a k i n g . " F o l l o w i n g 

McClurg's second v i s i t t o the p l a n t , Dr. West's t r e a t m e n t 

notes i n d i c a t e t h a t she d e l a y e d s c h e d u l i n g another v i s i t t o 

the p l a n t u n t i l McClurg c o u l d be e v a l u a t e d by a p s y c h i a t r i s t . 

In l a t e A p r i l 2006, McClurg was t r e a t e d by a p s y c h i a t r i s t , who 

p r e s c r i b e d s e v e r a l m e d i c a t i o n s t o McClurg. 

In May 2006, McClurg, by h i m s e l f , v i s i t e d the McWane 

p l a n t , where he i n t e r v i e w e d f o r an o f f i c e p o s i t i o n . A c c o r d i n g 

t o Dr. West's n o t e s , McClurg l a t e r r e p o r t e d t o Dr. West t h a t 

he e x p e r i e n c e d "a s u b s t a n t i a l amount of a n x i e t y " d u r i n g t h a t 

t r i p t o the p l a n t . In subsequent t h e r a p y s e s s i o n s w i t h Dr. 

West, McClurg r e p o r t e d c o n t i n u e d a n x i e t y , e m o t i o n a l d i s t r e s s , 

and d i s t u r b a n c e s i n s l e e p . In her notes d a t e d J u l y 18, 2006, 

Dr. West s t a t e d : 

"We d i s c u s s e d whether [McClurg] f e l t t h a t r e t u r n t o 
h i s work s i t e ( h i s p r e v i o u s j o b or o t h e r l i g h t - d u t y 
o p p o r t u n i t i e s ) were g o a l s t h a t he f e l t c o m f o r t a b l e 
w o r k i n g towards. He r e p o r t e d concern over h i s 
e m o t i o n a l a b i l i t y t o s u c c e s s f u l l y be at the p l a n t 
f o r extended amounts of time . ... From an e m o t i o n a l 
s t a n d p o i n t , Mr. McClurg has reached maximum m e d i c a l 
improvement i n reg a r d s t o r e t u r n t o work at the p i p e 
p l a n t . " 
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I t appears t h a t , as of J u l y 18, 2006, McClurg's s y s t e m a t i c 

d e s e n s i t i z a t i o n t r e a t m e n t was abandoned. Dr. West c o n t i n u e d 

t o t r e a t McClurg u s i n g o t h e r methods. 

McWane c i t e s the f o l l o w i n g d e p o s i t i o n t e s t i m o n y by Dr. 

West as ev i d e n c e t h a t McClurg " r e f u s e d " t o c o n t i n u e h i s 

s y s t e m a t i c d e s e n s i t i z a t i o n t r e a t m e n t , thus b a r r i n g an award of 

compensation f o r the p e r i o d of r e f u s a l under § 25-5-77 (b) : 

"Q. [By c o u n s e l f o r McWane:] . . . [ D ] i d you 
recommend t o [McClurg] t h a t he not s t o p [ s y s t e m a t i c 
d e s e n s i t i z a t i o n t r e a t m e n t ] 

"A. I never recommend t o not t r y . My p h i l o s o p h y 
i s t o t r y as many i n t e r v e n t i o n s as we can t o h e l p 
somebody get t h e i r l i f e back on t r a c k . So, f o r him 
d e c i d i n g not t o want t o t r y t h a t t r e a t m e n t , t h a t was 
h i s d e c i s i o n . I s t r o n g l y encourage many d i f f e r e n t 
avenues t o h e l p . 

"Q. So, f o r the r e c o r d , you o f f e r e d f u r t h e r 
s y s t e m a t i c d e s e n s i t i z a t i o n t o Mr. McClurg and he 
r e f u s e d i t , i s t h a t what you're t e l l i n g us? 

"A. Yes." 

McWane a l s o c i t e s Dr. West's t e s t i m o n y a t t r i a l : 

"Q. [By c o u n s e l f o r McWane:] Mr. McClurg made 
a d e c i s i o n t h a t he d i d not want t o f o l l o w your 
recommended [ s y s t e m a t i c d e s e n s i t i z a t i o n ] t r e a t m e n t ; 
i s n ' t t h a t c o r r e c t , Doctor? 

"A. Yes. 
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"Q. You recommended t h a t he c o n t i n u e 
[ s y s t e m a t i c d e s e n s i t i z a t i o n t r e a t m e n t ] , d i d you not, 
Doctor? 

"A. Yes. 

"Q. And he d i d not choose t o accept t h a t 
recommendation, c o r r e c t ? 

"A. Yes " 

However, a t t r i a l Dr. West e x p l a i n e d her response i n 

which she had agreed t h a t McClurg had chosen not t o c o n t i n u e 

s y s t e m a t i c d e s e n s i t i z a t i o n t r e a t m e n t : 

"A. Yes, he d e c i d e d not t o do those t r e a t m e n t s , 
but i t wasn't a d e f i a n c e type of a t t i t u d e or I don't 
want t o t r y , i t was I have g o t t e n t o the p o i n t where 
I can't go anymore, t h a t t h i s was too d i f f i c u l t . So 
i t wasn't a d i s m i s s i v e type of r e a c t i o n ; i t was a I 
can't do i t type of f e e l i n g . Even though he has 
made s t r i d e s , i t wasn't a d i s m i s s i v e , n e g a t i v e type 
of r e f u s a l . I t was a he had reached where he 
thought he c o u l d go. 

"Q. [By c o u n s e l f o r McWane:] Where he thought 
he c o u l d go. But t h a t c e r t a i n t y wasn't where you 
wanted t o tak e him? 

"A. Therapy i s a two-person s t r e e t . 

"Q. [McClurg's d e c i d i n g not t o c o n t i n u e 
s y s t e m a t i c d e s e n s i t i z a t i o n t r e a t m e n t ] was not what 
you were recommending? 

"A. I was recommending t h a t we d e c i d e what we 
were g o i n g t o do. 
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"Q. [By c o u n s e l f o r McClurg:] And I want t o 
a l s o ask you t o e l a b o r a t e on your statement t h a t 
[McClurg] was not d e f i a n t i n the s t a t e m e n t s , i n the 
d e c i s i o n s he made w h i l e he was under your t r e a t m e n t . 

"A. Yeah. I guess I'm s t r u g g l i n g w i t h the word 
' r e f u s e d . ' You know, I d i d n ' t t a k e i t , knowing him 
as w e l l as I do, t h a t he was r e f u s i n g . He had 
g o t t e n t o a p o i n t where he knew he c o u l d n ' t do 
more." 

When asked at t r i a l about the p o s s i b i l i t y of f u t u r e 

s y s t e m a t i c d e s e n s i t i z a t i o n t r e a t m e n t i n v o l v i n g McClurg 

v i s i t i n g McWane's p l a n t , Dr. West t e s t i f i e d : "At t h i s p o i n t , 

I t h i n k h i s a n x i e t y l e v e l s would be so g r e a t , s i m i l a r , i f not 

more than when we ... got c l o s e t o the ovens t h a t one v i s i t . 

W ith t h i s amount of time t h a t has passed, i t ' s r e a l l y 

d i f f i c u l t t o see t h a t those t r i p s would make [ h i s c o n d i t i o n ] 

b e t t e r . " 

In her d e p o s i t i o n t e s t i m o n y , Dr. West t e s t i f i e d : 

"Q. [By c o u n s e l f o r McClurg:] Was [McClurg's] 
a n x i e t y ... one of the reasons why t h e r e [were] no 
f u r t h e r attempts t o s c h e d u l e a t h i r d p l a n t v i s i t f o r 
... McClurg? 

II 

"A. The reason we d i d not go back was because 
of h i s a n x i e t y l e v e l and f e e l i n g l i k e i t would 
c o n t i n u e t o ... i n c r e a s e h i s a n x i e t y w i t h r e t u r n . " 
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Dr. West f u r t h e r t e s t i f i e d i n her d e p o s i t i o n : 

"Q. [By c o u n s e l f o r McClurg:] Would you p l e a s e 
now e x p l a i n your f u l l answer t o whether or not ... 
McClurg r e f u s e d your s u g g e s t i o n s f o r h i s [ s y s t e m a t i c 
d e s e n s i t i z a t i o n t r e a t m e n t ] ? 

"  

"A. Yes . I wouldn ' t use the word [' ] r e f u s e d . ['] 
You know, we've had many c o n v e r s a t i o n s about the 
o p t i o n s and where we want t o go. And he on many 
o c c a s i o n s r e l a y e d t o me he f e l t he wasn't a b l e ... 
g i v e n the d i f f i c u l t i e s e m o t i o n a l l y , the t h o u g h t s , 
the nightmares ... the symptoms t o keep g o i n g 
t hrough those p a r t i c u l a r s i t e v i s i t s , p l a n t v i s i t s , 
the thought of c o n t i n u i n g t o i n c r e a s e t h a t l e v e l of 
a n x i e t y , he j u s t f e l t l i k e he c o u l d not do i t ... 
not i n I'm not g o i n g t o do i t , but i n an a b i l i t y 
way. So, I don't know i f I would use [ ' ] r e f u s e . [ ' ] " 

In i t s judgment, the t r i a l c o u r t d i d not s p e c i f i c a l l y 

address McWane's argument t h a t McClurg had r e f u s e d t r e a t m e n t , 

p u r s u a n t t o § 25-5-77 (b) . However, the t r i a l c o u r t noted: 

"A t h i r d t r i p [ i n which Dr. West and McClurg would 
v i s i t McWane's p l a n t ] was not p l a n n e d , due t o [Dr. 
West's] o b s e r v a t i o n t h a t [McClurg's] m e d i c a t i o n s 
needed t o be a d j u s t e d and due t o h i s i n c r e a s e d l e v e l 
of c h r o n i c a n x i e t y . She d e s c r i b e s t h i s i n c r e a s e d 
l e v e l of c h r o n i c a n x i e t y as too g r e a t f o r [McClurg] 
t o r e t u r n t o the p l a n t . 

"Dr. West r e c a l l s t h a t she never a s s i g n e d any 
t a s k which [McClurg] d i d not attempt. She found him 
t o be c o m p l i a n t " 

Dr. West t e s t i f i e d t h a t she d i d not c o n s i d e r McClurg as 

h a v i n g " r e f u s e d " the s y s t e m a t i c d e s e n s i t i z a t i o n t r e a t m e n t . 
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Dr. West's t e s t i m o n y suggests t h a t t h a t t r e a t m e n t was one of 

s e v e r a l t r e a t m e n t o p t i o n s made a v a i l a b l e t o McClurg. McClurg 

p a r t i c i p a t e d i n the s y s t e m a t i c d e s e n s i t i z a t i o n t r e a t m e n t up t o 

a p o i n t , b ut he chose not t o c o n t i n u e i t due t o the a n x i e t y 

t h a t i t caused him. The t o t a l i t y of Dr. West's t e s t i m o n y 

i n d i c a t e s t h a t she was s u p p o r t i v e of h i s d e c i s i o n not t o 

pursue s y s t e m a t i c d e s e n s i t i z a t i o n t r e a t m e n t as a tr e a t m e n t 

o p t i o n . Dr. West c o n t i n u e d t o t r e a t McClurg u s i n g v a r i o u s 

o t h e r t r e a t m e n t methods a f t e r h i s l a s t s y s t e m a t i c 

d e s e n s i t i z a t i o n t r e a t m e n t . Given Dr. West's t e s t i m o n y , a 

f a i r - m i n d e d person i n the e x e r c i s e of i m p a r t i a l judgment c o u l d 

r e a s o n a b l y i n f e r t h a t McClurg d i d not " r e f u s e " m e d i c a l 

s e r v i c e s i n t h i s case. T h e r e f o r e , we cannot h o l d the t r i a l 

c o u r t i n e r r o r f o r f a i l i n g t o f i n d t h a t McClurg r e f u s e d 

m e d i c a l s e r v i c e s p u r s u a n t t o § 25-5-77(b). See § 25-5-

8 1 ( e ) ( 2 ) ; and Ex p a r t e T r i n i t y Indus., I n c . , 680 So. 2d a t 

268 . 

I I I . 

Next, McWane argues t h a t McClurg u n r e a s o n a b l y r e f u s e d t o 

p a r t i c i p a t e i n v o c a t i o n a l r e h a b i l i t a t i o n . S e c t i o n 25-5-77, 

A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t p a r t : 
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"(c) I f the employer so e l e c t s , the employee 
s h a l l submit t o and undergo v o c a t i o n a l 
r e h a b i l i t a t i o n a t the employer's expense th r o u g h a 
v o c a t i o n a l r e h a b i l i t a t i o n s p e c i a l i s t 

"(d) I f an employee r e f u s e s , w i t h o u t the consent 
of the c o u r t , t o acce p t v o c a t i o n a l r e h a b i l i t a t i o n a t 
the employer's r e q u e s t , the r e f u s a l s h a l l r e s u l t i n 
l o s s of compensation f o r the p e r i o d of r e f u s a l . " 

S e c t i o n 2 5 - 5 - 5 7 ( a ) ( 4 ) d . , A l a . Code 1975, p r o v i d e s , i n 

p e r t i n e n t p a r t : "Any employee whose d i s a b i l i t y r e s u l t s from 

an i n j u r y or impairment and who s h a l l have r e f u s e d t o undergo 

p h y s i c a l or v o c a t i o n a l r e h a b i l i t a t i o n or t o acce p t r e a s o n a b l e 

accommodation s h a l l not be deemed permanently and t o t a l l y 

d i s a b l e d . " 

In 2006, Dr. West r e f e r r e d McClurg t o the Alabama 

Department of R e h a b i l i t a t i o n S e r v i c e s ("ADRS") f o r McClurg t o 

i n q u i r e about p o s s i b l e r e h a b i l i t a t i o n s e r v i c e s . In May 2006, 

McClurg v i s i t e d ADRS, where he was determined t o be e l i g i b l e 

f o r r e h a b i l i t a t i o n s e r v i c e s . However, McClurg d i d not 

s u b s e q u e n t l y o b t a i n r e h a b i l i t a t i o n s e r v i c e s from ADRS or 

elsewhere. 

In i t s judgment, the t r i a l c o u r t found: 

"[McClurg] i s not a c a n d i d a t e f o r v o c a t i o n a l 
r e h a b i l i t a t i o n 
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" [ J o S p r a d l i n g , a v o c a t i o n a l e x p e r t who 
t e s t i f i e d a t t r i a l , ] agreed w i t h Dr. West's o p i n i o n 
t h a t [McClurg] i s not a v i a b l e c a n d i d a t e f o r 
v o c a t i o n a l r e h a b i l i t a t i o n . 

"The c u m u l a t i v e e f f e c t of [McClurg's] p h y s i c a l 
and mental c o n d i t i o n a l o n g w i t h h i s l i m i t e d 
e d u c a t i o n a l and e x p e r i e n t i a l background render him 
u n s u i t a b l e f o r v o c a t i o n a l r e t r a i n i n g . ... He has 
not been o f f e r e d s p e c i f i c r e h a b i l i t a t i o n p l a n s , 
p h y s i c a l or v o c a t i o n a l , nor has he r e f u s e d any such 
as d e f i n e d i n the A c t . " 

The r e c o r d c o n t a i n s c o n f l i c t i n g e v i d e n c e r e g a r d i n g 

McClurg's s u i t a b i l i t y f o r v o c a t i o n a l r e h a b i l i t a t i o n . The 

t r i a l c o u r t had b e f o r e i t some e v i d e n c e i n d i c a t i n g t h a t 

McClurg would be a v i a b l e c a n d i d a t e f o r v o c a t i o n a l 

r e h a b i l i t a t i o n . However, at t r i a l , Dr. West t e s t i f i e d t h a t 

McClurg i s not a c a n d i d a t e f o r v o c a t i o n a l r e h a b i l i t a t i o n . 1 Jo 

S p r a d l i n g , a v o c a t i o n a l e x p e r t , a l s o t e s t i f i e d t h a t McClurg i s 

not a s u i t a b l e c a n d i d a t e f o r v o c a t i o n a l r e h a b i l i t a t i o n . 

Whether an employee may be r e h a b i l i t a t e d i s a q u e s t i o n of f a c t 

f o r the t r i a l c o u r t . B e a t r i c e Foods Co. v. Gray, 431 So. 2d 

1299, 1300 ( A l a . C i v . App. 1983). An employee who i s not 

1Dr. West a l s o t e s t i f i e d t h a t she had c o n s i d e r e d McClurg 
a c a n d i d a t e f o r v o c a t i o n a l r e h a b i l i t a t i o n d u r i n g the e a r l y 
days of h i s t r e a t m e n t w i t h her. 
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s u i t a b l e f o r v o c a t i o n a l r e h a b i l i t a t i o n may r e f u s e an 

employer's r e q u e s t f o r v o c a t i o n a l r e h a b i l i t a t i o n . See J.S.  

Walton & Co. v. Reeves, 396 So. 2d 699, 702-03 ( A l a . C i v . App. 

1981) ( s t a t i n g t h a t an employee's f a i l u r e t o p a r t i c i p a t e i n 

v o c a t i o n a l r e h a b i l i t a t i o n d i d not p r e c l u d e a compensation 

award when t h e r e was e v i d e n c e i n d i c a t i n g t h a t a t t e m p t i n g 

v o c a t i o n a l r e h a b i l i t a t i o n would be f u t i l e ) . "A t r i a l c o u r t ' s 

f i n d i n g s of f a c t on c o n f l i c t i n g e v i d e n c e are c o n c l u s i v e i f 

t h e y are s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . " Landers, 14 So. 

3d a t 151. In t h i s case, the t r i a l c o u r t had b e f o r e i t 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t McClurg i s not a s u i t a b l e 

c a n d i d a t e f o r v o c a t i o n a l r e h a b i l i t a t i o n . A c c o r d i n g l y , the 

t r i a l c o u r t d i d not e r r i n f a i l i n g t o f i n d t h a t McClurg 

v i o l a t e d the A c t by r e f u s i n g v o c a t i o n a l r e h a b i l i t a t i o n . See  

Reeves, s u p r a . 

IV. 

F i n a l l y , McWane argues t h a t § 2 5 - 5 - 5 7 ( a ) ( 3 ) e . , A l a . Code 

1975, b a r s McClurg from r e c e i v i n g c e r t a i n compensation. 

S e c t i o n 2 5 - 5 - 5 7 ( a ) ( 3 ) e . p r o v i d e s : 

" E f f e c t of R e f u s a l of S u i t a b l e Employment. I f an 
i n j u r e d employee r e f u s e s employment s u i t a b l e t o h i s 
or her c a p a c i t y o f f e r e d t o or p r o c u r e d f o r him or 
her, he or she s h a l l not be e n t i t l e d t o any 
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compensation at any time d u r i n g the c o n t i n u a n c e of 
the r e f u s a l , u n l e s s at any t i m e , i n the o p i n i o n of 
the judge of the c i r c u i t c o u r t of the county of h i s 
or her r e s i d e n c e , the r e f u s a l i s j u s t i f i a b l e . " 

However, "[§ 25-5 - 5 7 ( a ) ( 3 ) e . ] a p p l i e s not t o employees who are 

t o t a l l y d i s a b l e d , but o n l y t o those who s u f f e r from a 

permanent p a r t i a l d i s a b i l i t y . " C l e a r Creek Transp., I n c . v. 

P e e b l e s , 911 So. 2d 1059, 1064 ( A l a . C i v . App. 2004). As 

noted, the t r i a l c o u r t d e t e r m i n e d McClurg t o be permanently 

and t o t a l l y d i s a b l e d . T h e r e f o r e , § 2 5 - 5 - 5 7 ( a ) ( 3 ) e . i s 

i n a p p l i c a b l e t o t h i s case, and McWane's argument i s w i t h o u t 

m e r i t . 

C o n c l u s i o n 

For the f o r e g o i n g reasons, the judgment of the t r i a l 

c o u r t i s a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n p a r t and concurs i n the r e s u l t , 
w i t h w r i t i n g . 
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MOORE, Judge, c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the r e s u l t . 

I concur i n P a r t s I , I I , and I I I of the main o p i n i o n . I 

concur i n the r e s u l t as t o P a r t IV of the main o p i n i o n . 
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