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THOMAS, Judge. 

L.T. ("the mother") has f o u r c h i l d r e n . Her t h i r d c h i l d , 

C.K. ("the c h i l d " ) , was born p r e m a t u r e l y i n J u l y 2003. In 

October 2003, w h i l e the mother was pregnant w i t h her f o u r t h 

c h i l d , W.L. ("the m a t e r n a l g r a n d f a t h e r " ) and T.L. ("the 
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m a t e r n a l stepgrandmother") ( c o l l e c t i v e l y r e f e r r e d t o as "the 

m a t e r n a l g r a n d p a r e n t s " ) , i n response t o p r e s s u r e from f a m i l y 

members and i n v o l v e m e n t by the Montgomery County Department of 

Human Resources ("DHR"), began c a r i n g f o r the c h i l d o v e r n i g h t 

and on weekends. D u r i n g the week, the m a t e r n a l g r a n d f a t h e r 

would take the c h i l d t o the mother's r e s i d e n c e so t h a t the 

mother c o u l d care f o r the c h i l d d u r i n g the day. 

However, t h i s arrangement was d i s c o n t i n u e d i n December 

2003, a f t e r the c h i l d was r e p e a t e d l y r e t u r n e d t o the m a t e r n a l 

g r a n d p a r e n t s w e a r i n g the same d i a p e r t h a t had been p l a c e d on 

her t h a t morning. The c h i l d ' s bottom was raw as a r e s u l t of 

the mother's f a i l u r e , even a f t e r i n s t r u c t i o n , t o p r o p e r l y t e n d 

t o d i a p e r changes. In a d d i t i o n , a c c o r d i n g t o the m a t e r n a l 

stepgrandmother, the c h i l d was f a i l i n g t o t h r i v e , h a v i n g l o s t 

w eight and h a v i n g c o n t r a c t e d a s c a l p fungus. 

The c h i l d c o n t i n u e d t o r e s i d e w i t h the m a t e r n a l 

g r a n d p a r e n t s throughout 2004, w i t h l i t t l e i n v o l v e m e n t from the 

mother. In March 2005, the m a t e r n a l stepgrandmother f i l e d a 

dependency p e t i t i o n s e e k i n g l e g a l c u s t o d y of the c h i l d ; t h a t 

a c t i o n was a s s i g n e d case number JU-05-036.01. The p e t i t i o n 

was g r a n t e d ; however, the mother m a i n t a i n s t h a t she was never 
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s e r v e d w i t h the dependency p e t i t i o n or g i v e n n o t i c e of the 

March 2005 h e a r i n g i n the dependency a c t i o n . 

In March 2007, the m a t e r n a l g r a n d p a r e n t s f i l e d a p e t i t i o n 

s e e k i n g the t e r m i n a t i o n of the mother's p a r e n t a l r i g h t s ; t h a t 

a c t i o n was a s s i g n e d case number JU-05-036.03. The mother and 

V.L., the c h i l d ' s m a t e r n a l great-grandmother, f i l e d s e p a r a t e 

p e t i t i o n s s e e k i n g c u s t o d y ; those p e t i t i o n s are not c o n t a i n e d 

i n the r e c o r d on a p p e a l . The mother, i n case number JU-05-

036.03, a l s o f i l e d a R u l e 6 0 ( b ) , A l a . R. C i v . P., motion 

s e e k i n g t o s e t a s i d e the d e f a u l t judgment i n the March 2005 

dependency a c t i o n . 

In J u l y 2008, the j u v e n i l e c o u r t h e l d a h e a r i n g on the 

competing p e t i t i o n s . The mother, the m a t e r n a l 

stepgrandmother, the m a t e r n a l g r a n d f a t h e r , and the m a t e r n a l 

great-grandmother t e s t i f i e d a t the h e a r i n g . The overwhelming 

tendency of the e v i d e n c e was t h a t the mother had s i m p l y 

a b d i c a t e d her p a r e n t a l r e s p o n s i b i l i t i e s t o the c h i l d t o the 

m a t e r n a l g r a n d p a r e n t s . 

The mother t e s t i f i e d t h a t the c h i l d f i r s t went t o s t a y 

w i t h the m a t e r n a l g r a n d p a r e n t s when DHR asked her f a m i l y f o r 

a s s i s t a n c e d u r i n g her f o u r t h pregnancy, which was a h i g h - r i s k 
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pregnancy. A c c o r d i n g t o the mother, the c h i l d o n l y spent 

weekends w i t h the m a t e r n a l g r a n d p a r e n t s from October 2003 t o 

some time i n e a r l y 2005. She e x p l a i n e d t h a t the m a t e r n a l 

stepgrandmother would not l e t the mother take the c h i l d home 

a f t e r an E a s t e r g a t h e r i n g i n 2005, r e s u l t i n g i n an a l t e r c a t i o n 

between the mother and the m a t e r n a l stepgrandmother. The 

mother d e n i e d h a v i n g knowledge a t t h a t time t h a t the m a t e r n a l 

g r a n d p a r e n t s had r e c e i v e d a judgment awarding them cu s t o d y of 

the c h i l d i n March 2005. 

A t the h e a r i n g i n J u l y 2008, the mother a d m i t t e d t h a t she 

had t e s t e d p o s i t i v e f o r THC, the c h i e f i n t o x i c a n t i n 

m a r i j u a n a , i n August 2007. She t e s t i f i e d t h a t she had worked 

a t t h r e e d i f f e r e n t p l a c e s of employment d u r i n g the year 

p r e c e d i n g the h e a r i n g and t h a t she had worked a t each of them 

f o r between two and f o u r months. D e s p i t e i n d i c a t i n g t h a t she 

had been employed f o r a t l e a s t p a r t of the time the c h i l d was 

i n the cus t o d y of the m a t e r n a l g r a n d p a r e n t s , the mother 

a d m i t t e d t h a t she had not p a i d any c h i l d s u p p o r t due under the 

2005 cus t o d y judgment. She d i d say t h a t she had sent some 

items of c l o t h i n g f o r the c h i l d but t h a t they had been 

r e t u r n e d t o he r . The mother f u r t h e r a d m i t t e d t h a t she had had 
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no c o n t a c t w i t h the c h i l d from E a s t e r 2005 t o T h a n k s g i v i n g 

2006 and a g a i n from T h a n k s g i v i n g 2006 t o August 2007. The 

mother e x p l a i n e d t h a t her f a i l u r e t o c o n t a c t or communicate 

w i t h the c h i l d had r e s u l t e d from her b e l i e f t h a t another 

f a m i l y member had s e c u r e d a r e s t r a i n i n g o r d e r a g a i n s t h e r . 

The m a t e r n a l great-grandmother, who was 65 y e a r s o l d a t 

the time of t r i a l , e x p l a i n e d t h a t she had f i l e d a p e t i t i o n 

s e e k i n g c u s t o d y of the c h i l d because she b e l i e v e d t h a t , i f the 

mother d i d not have custody, she would be the next l o g i c a l 

c h o i c e f o r c u s t o d y because she had had l e g a l c u s t o d y of the 

mother when she was a minor. A c c o r d i n g t o the m a t e r n a l g r e a t -

grandmother, she had had c u s t o d y of the mother because the 

mother's p a r e n t s , one of whom i s the m a t e r n a l g r a n d f a t h e r , had 

been u n f i t due t o drug use. The m a t e r n a l great-grandmother 

i n d i c a t e d t h a t she had c a r e d f o r the mother's o l d e s t c h i l d on 

a v e r y f r e q u e n t b a s i s s i n c e h i s b i r t h and t h a t the mother's 

second o l d e s t c h i l d f r e q u e n t l y s t a y e d w i t h her as w e l l ; the 

ev i d e n c e i n d i c a t e d t h a t those two c h i l d r e n s t a y e d w i t h the 

m a t e r n a l great-grandmother on a n e a r l y c o n s t a n t b a s i s a t the 

time of the J u l y 2008 t r i a l . She a l s o t e s t i f i e d t h a t the 

m a t e r n a l g r a n d f a t h e r and the mother had smoked a drug of some 
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type i n her b a c k y a r d one t o two years b e f o r e the J u l y 2008 

t r i a l ; the m a t e r n a l g r a n d f a t h e r d e n i e d smoking any drug and 

had passed a drug t e s t . 

The m a t e r n a l g r a n d f a t h e r t e s t i f i e d t h a t he had become 

i n v o l v e d w i t h the c h i l d when DHR c o n t a c t e d him about 

c o m p l a i n t s i t had r e c e i v e d about the mother i n the f a l l of 

2003. A l t h o u g h DHR o r i g i n a l l y r e q u e s t e d t h a t he take c u s t o d y 

of a l l t h r e e of the mother's c h i l d r e n , the m a t e r n a l 

g r a n d f a t h e r s a i d t h a t he had responded t h a t he and h i s w i f e 

c o u l d not ta k e on the r e s p o n s i b i l i t y of c a r i n g f o r t h r e e young 

c h i l d r e n a t t h a t t i m e . Because the o l d e r two c h i l d r e n had 

been f r e q u e n t l y c a r e d f o r by the m a t e r n a l g r e a t - g r a n d m o t h e r , 

who was w i l l i n g t o c o n t i n u e t o a s s i s t the mother, the m a t e r n a l 

g r a n d f a t h e r had agreed t o assume r e s p o n s i b i l i t y f o r the c h i l d , 

who was an i n f a n t . The m a t e r n a l g r a n d f a t h e r s a i d t h a t the 

d e c i s i o n t o take the c h i l d was prompted by the f a c t t h a t b e i n g 

up a t n i g h t c a r i n g f o r a th r e e - m o n t h - o l d i n f a n t was d i f f i c u l t 

f o r the m a t e r n a l great-grandmother. 

When q u e s t i o n e d about c o n t a c t between the mother and the 

c h i l d s i n c e the m a t e r n a l g r a n d p a r e n t s had taken c u s t o d y of the 

c h i l d , the m a t e r n a l g r a n d f a t h e r responded by e x p l a i n i n g t h a t 
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the mother had not c o n t a c t e d the c h i l d a t a l l . I n a d d i t i o n , 

the m a t e r n a l g r a n d f a t h e r noted t h a t the mother had not 

p r o v i d e d any monetary su p p o r t or p e r s o n a l - c a r e items f o r the 

c h i l d . A c c o r d i n g t o the m a t e r n a l g r a n d f a t h e r , even on the 

r a r e i n s t a n c e when the mother was i n the presence of the 

c h i l d , l i k e a t a May 2008 b i r t h d a y p a r t y f o r the m a t e r n a l 

g r a n d f a t h e r , the mother o n l y spent 5 t o 10 minutes w i t h the 

c h i l d . The m a t e r n a l g r a n d f a t h e r s t a t e d t h a t the two te l e p h o n e 

c a l l s the mother had made t o the m a t e r n a l g r a n d f a t h e r s i n c e 

August 2007 d i d not i n c l u d e a r e q u e s t t o speak w i t h the c h i l d . 

When asked why he had d e c i d e d t o p e t i t i o n f o r a 

t e r m i n a t i o n of the mother's p a r e n t a l r i g h t s , the m a t e r n a l 

g r a n d f a t h e r mentioned the d e s i r e t o p r o v i d e the c h i l d w i t h a l l 

the b e n e f i t s she would be e n t i t l e d t o i f he adopted he r . The 

m a t e r n a l g r a n d f a t h e r s a i d t h a t he would not be opposed t o 

c o n t i n u i n g t o have cus t o d y of the c h i l d w h i l e the mother 

improved her a b i l i t y t o care f o r the c h i l d . However, he noted 

t h a t the mother had shown no i n t e r e s t i n the c h i l d and t h a t 

her f a i l u r e t o v i s i t w i t h the c h i l d i n d i c a t e d t o him t h a t she 

d i d not care about the c h i l d . 
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The m a t e r n a l stepgrandmother t e s t i f i e d t h a t she had been 

q u i t e concerned about the h e a l t h of the c h i l d when the 

m a t e r n a l g r a n d p a r e n t s f i r s t became i n v o l v e d i n her care i n 

October 2003. She s a i d t h a t they i n t e n d e d t o a s s i s t the 

mother u n t i l she was b e t t e r a b l e t o care f o r the c h i l d . 

A c c o r d i n g t o the m a t e r n a l stepgrandmother, her e x p e r i e n c e as 

a l a b o r and d e l i v e r y nurse caused her t o s u s p e c t t h a t the 

c h i l d , who had been born p r e m a t u r e l y , was not r e c e i v i n g the 

s p e c i a l care she r e q u i r e d and might be s u f f e r i n g a f a i l u r e t o 

t h r i v e . S p e c i f i c a l l y , the m a t e r n a l stepgrandmother noted t h a t 

the c h i l d ' s s k i n was e s p e c i a l l y s e n s i t i v e and t h a t the c h i l d 

r e q u i r e d f r e q u e n t d i a p e r changes t o p r o t e c t her s k i n ; however, 

as n o t e d above, the mother d i d not change the c h i l d ' s d i a p e r 

even once d u r i n g the day, r e s u l t i n g i n a raw, s o r e , and even 

b l e e d i n g bottom. 

The m a t e r n a l stepgrandmother s a i d t h a t a t f i r s t she had 

t r i e d t o m a i n t a i n a bond between the mother and the c h i l d . 

She s a i d t h a t the c h i l d knew the mother was her mother; 

however, the m a t e r n a l stepgrandmother a d m i t t e d t h a t the c h i l d 

c a l l e d her "mama." The m a t e r n a l stepgrandmother s a i d t h a t , i n 

the e a r l i e r months of the m a t e r n a l g r a n d p a r e n t s ' care of the 
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c h i l d , the m a t e r n a l stepgrandmother had t e l e p h o n e d the mother 

t o a l l o w the c h i l d t o say t h i n g s t o her over the t e l e p h o n e . 

T h i s p r a c t i c e ended, s a i d the m a t e r n a l stepgrandmother, when 

the mother's t e l e p h o n e s e r v i c e was suspended or t e r m i n a t e d . 

When q u e s t i o n e d r e g a r d i n g the E a s t e r 2005 a l t e r c a t i o n , 

the m a t e r n a l stepgrandmother e x p l a i n e d t h a t she had o b j e c t e d 

t o the mother's t a k i n g the c h i l d home w i t h h e r . The m a t e r n a l 

stepgrandmother s a i d her o b j e c t i o n s had been based on the 

s a f e t y of the c h i l d because, a t the time , the mother's 

automobile was overcrowded w i t h passengers a l r e a d y , the mother 

had no c h i l d s a f e t y s e a t f o r the c h i l d t o r i d e i n , and i t was 

dark and r a i n y o u t s i d e . She s a i d t h a t she had ta k e n the c h i l d 

from the mother and t h a t she might have pushed the mother 

toward the door w h i l e t e l l i n g her t o l e a v e . A l t h o u g h she 

a d m i t t e d t h a t she t o l d the mother t h a t she c o u l d r e t u r n when 

she c o u l d " r e s p e c t the house," the m a t e r n a l stepgrandmother 

s a i d t h a t she d i d not mean t h a t the mother c o u l d not ever 

r e t u r n , but o n l y t h a t she c o u l d r e t u r n when she showed the 

p r o p e r r e s p e c t f o r the m a t e r n a l stepgrandmother and her r u l e s . 
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When she was asked why she had f i l e d the p e t i t i o n s e e k i n g 

t o t e r m i n a t e the mother's p a r e n t a l r i g h t s , the m a t e r n a l 

stepgrandmother s a i d t h a t she was m o t i v a t e d by the need f o r 

s t a b i l i t y i n the c h i l d ' s l i f e . The m a t e r n a l stepgrandmother 

a d m i t t e d t h a t she had not been i n the mother's home or around 

the mother f o r two y e a r s , so she c o u l d not know whether the 

mother had improved her l i f e s t y l e . However, a c c o r d i n g t o the 

m a t e r n a l stepgrandmother, m a i n t a i n i n g s t e a d y employment was 

not the mother's s t r o n g p o i n t . 

A f t e r the J u l y 2008 t r i a l , the j u v e n i l e c o u r t e n t e r e d a 

judgment d e n y i n g the mother's motion t o s e t a s i d e the March 

2005 judgment, denying the mother's and the m a t e r n a l g r e a t -

grandmother's p e t i t i o n s f o r c u s t o d y , and d e f e r r i n g a r u l i n g on 

the t e r m i n a t i o n p e t i t i o n . The j u v e n i l e c o u r t o u t l i n e d the 

st e p s f o r the mother t o take between the e n t r y of the J u l y 14, 

2008, judgment and the December 15, 2008, r e v i e w h e a r i n g s e t 

i n the j u v e n i l e c o u r t ' s judgment. Those s t e p s i n c l u d e d 

p a s s i n g two random drug t e s t s , c o m p l e t i n g p a r e n t i n g c l a s s e s , 

e x e r c i s i n g v i s i t a t i o n as s e t out i n the judgment, and p a y i n g 

$50 per month i n c h i l d s u p p o r t , $10 of which was t o be a p p l i e d 
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t o the c h i l d - s u p p o r t a r r e a r a g e accumulated between March 2005 

and J u l y 2008. 

On December 15, 2008, the j u v e n i l e c o u r t h e l d the r e v i e w 

h e a r i n g c ontemplated by the J u l y 2008 judgment. The mother 

f a i l e d t o a t t e n d t h a t h e a r i n g . She was, however, r e p r e s e n t e d 

by c o u n s e l . The j u v e n i l e c o u r t r e q u e s t e d t h a t the mother's 

c o u n s e l p r o v i d e e v i d e n c e r e g a r d i n g the mother's compliance 

w i t h the J u l y 2008 judgment. The mother's a t t o r n e y a d m i t t e d 

t h a t she had no p r o o f t h a t the mother had completed p a r e n t i n g 

c l a s s e s ; a d m i t t e d t h a t the mother had not taken any random 

drug s c r e e n s ; a d m i t t e d t h a t , t o her knowledge, the mother had 

not a v a i l e d h e r s e l f of more than one v i s i t w i t h the c h i l d , 

a l t h o u g h she s a i d t h a t the mother had i n d i c a t e d t h a t she had 

had d i f f i c u l t y c o n t a c t i n g the m a t e r n a l g r a n d p a r e n t s t o arrange 

v i s i t a t i o n ; and a d m i t t e d t h a t the mother had not p a i d any 

c h i l d s u p p o r t . The m a t e r n a l stepgrandmother t e s t i f i e d , 

r e i t e r a t i n g the mother's f a i l u r e t o comply w i t h those 

r e q u i r e m e n t s of the J u l y 2008 judgment as w e l l . The j u v e n i l e 

c o u r t e n t e r e d a judgment t e r m i n a t i n g the mother's p a r e n t a l 

r i g h t s . From t h a t judgment the mother t i m e l y a p p e a l s . 

"A j u v e n i l e c o u r t i s r e q u i r e d t o a p p l y a two-
p r o n g e d t e s t i n d e t e r m i n i n g w h e t h e r t o t e r m i n a t e 
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p a r e n t a l r i g h t s : ( 1 ) c l e a r and c o n v i n c i n g e v i d e n c e 
must s u p p o r t a f i n d i n g t h a t t h e c h i l d i s d e p e n d e n t ; 
and (2) t h e c o u r t must p r o p e r l y c o n s i d e r and r e j e c t 
a l l v i a b l e a l t e r n a t i v e s t o a t e r m i n a t i o n o f p a r e n t a l 
r i g h t s . Ex p a r t e B e a s l e y , 564 So. 2d 950, 954 ( A l a . 
19 9 0 ) . " 

B.M. v. S t a t e , 895 So. 2d 319, 331 ( A l a . C i v . App. 2 0 0 4 ) . A 

j u v e n i l e c o u r t ' s judgment t e r m i n a t i n g p a r e n t a l r i g h t s must be 

s u p p o r t e d by c l e a r and c o n v i n c i n g e v i d e n c e . Bowman v. S t a t e  

Dep't o f Human Res., 534 So. 2d 304, 305 ( A l a . C i v . App. 

1 9 8 8 ) . " C l e a r and c o n v i n c i n g e v i d e n c e " i s " ' [ e ] v i d e n c e t h a t , 

when w e i g h e d a g a i n s t e v i d e n c e i n o p p o s i t i o n , w i l l p r o d u c e i n 

t h e m i n d o f t h e t r i e r o f f a c t a f i r m c o n v i c t i o n as t o e a c h 

e s s e n t i a l e l e m e n t o f t h e c l a i m and a h i g h p r o b a b i l i t y as t o 

t h e c o r r e c t n e s s o f t h e c o n c l u s i o n . ' " L.M. v. D.D.F., 840 So. 

2d 171, 179 ( A l a . C i v . App. 2002) ( q u o t i n g A l a . Code 1975, § 

6 - 1 1 - 2 0 ( b ) ( 4 ) ) . The j u v e n i l e c o u r t ' s f a c t u a l f i n d i n g s i n a 

judgment t e r m i n a t i n g p a r e n t a l r i g h t s b a s e d on e v i d e n c e 

p r e s e n t e d o r e t e n u s a r e presumed c o r r e c t . R.B. v. S t a t e Dep't  

o f Human Res., 669 So. 2d 187 ( A l a . C i v . App. 1 9 9 5 ) . 

F u r t h e r m o r e , when t h e j u v e n i l e c o u r t has n o t made s p e c i f i c 

f a c t u a l f i n d i n g s i n s u p p o r t o f i t s j u d g m e n t , we must presume 

t h a t t h e j u v e n i l e c o u r t has made t h o s e f i n d i n g s n e c e s s a r y t o 

s u p p o r t i t s j u d g m e n t , p r o v i d e d t h a t t h o s e f i n d i n g s a r e 
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s u p p o r t e d by t h e e v i d e n c e . D.M. v. W a l k e r C o u n t y Dep't o f  

Human Res., 919 So. 2d 1197, 1210 ( A l a . C i v . App. 2 0 0 5 ) . 

S e c t i o n 2 6 - 1 8 - 7 ( a ) , A l a . Code 1 9 7 5 , 1 s p e c i f i e d t h e g r o u n d s 

f o r t e r m i n a t i n g p a r e n t a l r i g h t s : 

" I f t h e c o u r t f i n d s f r o m c l e a r and c o n v i n c i n g 
e v i d e n c e , c o m p e t e n t , m a t e r i a l , and r e l e v a n t i n 
n a t u r e , t h a t t h e p a r e n t s o f a c h i l d a r e u n a b l e o r 
u n w i l l i n g t o d i s c h a r g e t h e i r r e s p o n s i b i l i t i e s t o and 
f o r t h e c h i l d , o r t h a t t h e c o n d u c t o r c o n d i t i o n o f 
t h e p a r e n t s i s s u c h as t o r e n d e r them u n a b l e t o 
p r o p e r l y c a r e f o r t h e c h i l d and t h a t s u c h c o n d u c t o r 
c o n d i t i o n i s u n l i k e l y t o change i n t h e f o r e s e e a b l e 
f u t u r e , i t may t e r m i n a t e t h e p a r e n t a l r i g h t s o f t h e 
p a r e n t s . " 

I n d e c i d i n g w h e t h e r a p a r e n t i s u n a b l e o r u n w i l l i n g t o 

d i s c h a r g e h i s o r h e r r e s p o n s i b i l i t i e s t o and f o r t h e c h i l d , 

t h e j u v e n i l e c o u r t may c o n s i d e r s e v e r a l f a c t o r s , i n c l u d i n g 

w h e t h e r t h e p a r e n t a b u s e s a l c o h o l o r c o n t r o l l e d s u b s t a n c e s so 

as t o r e n d e r him o r h e r i n c a p a b l e o f c a r i n g f o r t h e c h i l d , § 

2 6 - 1 8 - 7 ( a ) ( 2 ) , w h e t h e r t h e p a r e n t has a b u s e d t h e c h i l d , § 26-

1 8 - 7 ( a ) ( 3 ) , and w h e t h e r r e a s o n a b l e e f f o r t s t o r e h a b i l i t a t e t h e 

p a r e n t have f a i l e d , § 2 6 - 1 8 - 7 ( a ) ( 6 ) . When a c h i l d i s n o t i n 

1 B y A c t No. 2008-277, A l a . A c t s 2008, t h e Alabama 
L e g i s l a t u r e , among o t h e r t h i n g s , amended and r e n u m b e r e d A l a . 
Code 1975, § 26-18-7, and e n a c t e d t h e Alabama J u v e n i l e J u s t i c e 
A c t ( " A J J A " ) , c o d i f i e d a t A l a . Code 1975, § 12-15-101 e t s e q . 
The e f f e c t i v e d a t e o f t h e A J J A i s J a n u a r y 1, 2 0 0 9 ; t h e m o t h e r 
has n o t a s s e r t e d t h a t t h e A J J A a p p l i e s i n t h i s c a s e . 
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t h e c u s t o d y o f h i s o r h e r p a r e n t , a j u v e n i l e c o u r t must 

c o n s i d e r , b u t i s n o t l i m i t e d t o , t h e f o l l o w i n g f a c t o r s : 

"(1) F a i l u r e by t h e p a r e n t s t o p r o v i d e f o r t h e 
m a t e r i a l needs o f t h e c h i l d o r t o pay a r e a s o n a b l e 
p o r t i o n o f i t s s u p p o r t , where t h e p a r e n t i s a b l e t o 
do s o . 

"(2) F a i l u r e by t h e p a r e n t s t o m a i n t a i n r e g u l a r 
v i s i t s w i t h t h e c h i l d i n a c c o r d a n c e w i t h a p l a n 
d e v i s e d by t h e d e p a r t m e n t , o r any p u b l i c o r l i c e n s e d 
p r i v a t e c h i l d c a r e a g e n c y , and a g r e e d t o by t h e 
p a r e n t . 

"(3) F a i l u r e by t h e p a r e n t s t o m a i n t a i n 
c o n s i s t e n t c o n t a c t o r c o m m u n i c a t i o n w i t h t h e c h i l d . 

" (4) L a c k o f e f f o r t by t h e p a r e n t t o a d j u s t h i s 
o r h e r c i r c u m s t a n c e s t o meet t h e needs o f t h e c h i l d 
i n a c c o r d a n c e w i t h a g r e e m e n t s r e a c h e d , i n c l u d i n g 
a g r e e m e n t s r e a c h e d w i t h l o c a l d e p a r t m e n t s o f human 
r e s o u r c e s o r l i c e n s e d c h i l d - p l a c i n g a g e n c i e s , i n an 
a d m i n i s t r a t i v e r e v i e w o r a j u d i c i a l r e v i e w . " 

A l a . Code 1975, § 2 6 - 1 8 - 7 ( b ) . 

I n i t s judgment t e r m i n a t i n g the mother's p a r e n t a l r i g h t s , 

the j u v e n i l e c o u r t found t h a t the mother was unable or 

u n w i l l i n g t o d i s c h a r g e her r e s p o n s i b i l i t i e s t o the c h i l d and 

t h a t the mother's c o n d i t i o n was u n l i k e l y t o change i n the 

f o r e s e e a b l e f u t u r e . The c o u r t s p e c i f i c a l l y d e t e r m i n e d t h a t 

the mother had f a i l e d t o a d j u s t her c i r c u m s t a n c e s t o meet the 

needs of the c h i l d , t h a t the mother had f a i l e d t o s u p p o r t the 

c h i l d on a r e g u l a r b a s i s , and t h a t the mother had f a i l e d t o 
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m a i n t a i n r e g u l a r c o n t a c t w i t h the c h i l d . The j u v e n i l e c o u r t 

f u r t h e r found t h a t i t had g i v e n the mother ample o p p o r t u n i t y 

t o r e h a b i l i t a t e h e r s e l f but t h a t the mother "had f a i l e d t o do 

so or t o demonstrate any d e s i r e t o do s o . " F i n a l l y , the c o u r t 

found t h a t no l e s s d r a s t i c a l t e r n a t i v e s t h a t would se r v e the 

c h i l d ' s b e s t i n t e r e s t were a v a i l a b l e and t h a t i t would be i n 

the c h i l d ' s b e s t i n t e r e s t t h a t the mother's p a r e n t a l r i g h t s be 

t e r m i n a t e d so t h a t the c h i l d c o u l d have " l o n g term s t a b i l i t y 

w i t h a f a m i l y who can c o n s i s t e n t l y l o v e , care and p r o v i d e f o r 

h e r . " 

The mother's f i r s t argument concerns the j u v e n i l e c o u r t ' s 

f a i l u r e t o s e t a s i d e the 2005 dependency and cus t o d y judgment 

on her R u l e 6 0 ( b ) motion. The mother's motion was based on 

her a s s e r t i o n s t h a t she had not been p r o v i d e d n o t i c e of the 

h e a r i n g and had not even been s e r v e d w i t h the p e t i t i o n i n the 

dependency a c t i o n . However, the mother f a i l s t o c i t e any 

a u t h o r i t y r e g a r d i n g the s t a n d a r d a p p l i c a b l e t o her motion. 

Because she f a i l s t o su p p o r t her argument on a p p e a l w i t h 

c i t a t i o n s t o p r o p e r a u t h o r i t i e s , see Rule 2 8 ( a ) ( 1 0 ) , A l a . R. 

App. P., we have no a l t e r n a t i v e but t o a f f i r m the judgment of 

the j u v e n i l e c o u r t i n s o f a r as i t d e n i e d the mother's Rule 

15 



2080369 

60(b) motion. Asam v. Devereaux, 686 So. 2d 1222, 1224 ( A l a . 

C i v . App. 1996) ( s t a t i n g t h a t " [ t ] h i s c o u r t w i l l address o n l y 

those i s s u e s p r o p e r l y p r e s e n t e d and f o r which s u p p o r t i n g 

a u t h o r i t y has been c i t e d " (emphasis added)). 

The mother's second argument i s t h a t the e v i d e n c e 

p r e s e n t e d a t t r i a l does not s u p p o r t the t e r m i n a t i o n of her 

p a r e n t a l r i g h t s . The mother c h a l l e n g e s b o t h the quantum of 

e v i d e n c e , a r g u i n g t h a t the e v i d e n c e was not c l e a r and 

c o n v i n c i n g , and the tendency of the e v i d e n c e , a r g u i n g t h a t the 

e v i d e n c e f a i l s t o prove dependency of the c h i l d or t h a t no 

v i a b l e a l t e r n a t i v e s t o the t e r m i n a t i o n of her p a r e n t a l r i g h t s 

e x i s t e d . We d i s a g r e e . 

As p a r t of her argument t h a t the e v i d e n c e d i d not 

e s t a b l i s h dependency, the mother complains t h a t the j u v e n i l e 

c o u r t made a d e t e r m i n a t i o n r e g a r d i n g the c h i l d ' s dependency a t 

the time of the f i l i n g of the o r i g i n a l dependency a c t i o n i n 

2005 and not a t the time of the t e r m i n a t i o n h e a r i n g . The 

j u v e n i l e c o u r t d i d determine t h a t the c h i l d was dependent i n 

2005. However, we do not agree w i t h the mother t h a t the 

j u v e n i l e c o u r t f a i l e d t o determine whether the c h i l d remained 

dependent a t the time of the t e r m i n a t i o n t r i a l . The j u v e n i l e 
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c o u r t ' s f i n d i n g s s u p p o r t i n g i t s t e r m i n a t i o n judgment c l e a r l y 

e s t a b l i s h t h a t the c h i l d remained dependent due t o the 

c h a r a c t e r i s t i c s and h a b i t s of the mother. 

The main emphasis of the mother's argument on a p p e a l i s 

t h a t the e v i d e n c e a t t r i a l d i d not prove dependency because 

the e v i d e n c e d i d not e s t a b l i s h any " f a i l i n g s " on her p a r t as 

a mother. However, the f l a w i n the mother's argument i s t h a t 

grounds f o r t e r m i n a t i n g p a r e n t a l r i g h t s are not l i m i t e d s o l e l y 

t o i s s u e s i n v o l v i n g drug or a l c o h o l dependence or u n s a n i t a r y 

l i v i n g c o n d i t i o n s . A l t h o u g h the j u v e n i l e c o u r t d i d not f i n d 

t h a t the mother had abandoned the c h i l d , her conduct toward 

the c h i l d comes c l o s e t o abandonment, and abandonment has l o n g 

been a s t a t u t o r y b a s i s f o r the t e r m i n a t i o n of p a r e n t a l r i g h t s . 

§ 26-18-7(a) (1) . The f a i l u r e of the mother t o p r o v i d e s u p p o r t 

f o r the c h i l d and her f a i l u r e t o v i s i t or m a i n t a i n a n y t h i n g 

r e s e m b l i n g communication or c o n t a c t w i t h the c h i l d are a l s o 

" f a i l i n g s " of the mother t h a t can be used as bases f o r 

t e r m i n a t i n g p a r e n t a l r i g h t s . § 2 6 - 1 8 - 7 ( b ) ( 1 ) , ( 2 ) , and ( 3 ) . 

The mother f a i l s t o r e c o g n i z e t h a t she need not be unable 

t o p a r e n t her c h i l d when the e v i d e n c e demonstrates t h a t she i s 

u n w i l l i n g t o d i s c h a r g e her r e s p o n s i b i l i t i e s t o and f o r the 
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c h i l d . See R.S. v. R.G., 995 So. 2d 893, 905 ( A l a . C i v . App. 

2008) (Moore, J . , c o n c u r r i n g i n the r e s u l t ) . As Judge Moore 

e x p l a i n e d i n h i s o p i n i o n c o n c u r r i n g i n the r e s u l t i s R.S., 

a l t h o u g h a p a r e n t might w e l l be a b l e t o p a r e n t h i s or her 

c h i l d , when " c l e a r and c o n v i n c i n g e v i d e n c e d e m o n s t r a t e [ s ] t h a t 

he [ o r s h e ] [ i s ] o b v i o u s l y not w i l l i n g t o d i s c h a r g e h i s [ o r 

h e r ] p a r e n t a l r e s p o n s i b i l i t i e s " a t e r m i n a t i o n of p a r e n t a l 

r i g h t s may w e l l be w a r r a n t e d . R.S., 995 So. 2d a t 905. L i k e 

the mother i n t h i s case, the f a t h e r i n R.S. had not made any 

e f f o r t t o s u p p o r t h i s c h i l d and "was c o n t e n t t o l e a v e the 

cus t o d y and car e of the c h i l d t o the m a t e r n a l g r a n d p a r e n t s " 

f o r almost two y e a r s . I d . a t 905. A l t h o u g h the mother i n the 

p r e s e n t case d i d f i n a l l y b r i n g a c u s t o d y p e t i t i o n t o r e q u e s t 

the r e t u r n of the c h i l d t o her cu s t o d y i n 2007, i t appears 

t h a t she d i d so a f t e r b e i n g warned t h a t the m a t e r n a l 

g r a n d p a r e n t s i n t e n d e d t o f i l e t h e i r p e t i t i o n t o t e r m i n a t e her 

p a r e n t a l r i g h t s . B e f o r e t h a t t i m e , the mother took no s t e p s 

t o a s s e r t her p a r e n t a l r i g h t s t o the c h i l d and d i d n o t h i n g t o 

d i s c h a r g e her p a r e n t a l r e s p o n s i b i l i t i e s . 

The e v i d e n c e a t t r i a l c l e a r l y i n d i c a t e d t h a t the mother 

took l i t t l e i n t e r e s t i n the c h i l d a f t e r the m a t e r n a l 
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gr a n d p a r e n t s took over p a r e n t i n g d u t i e s f o r the c h i l d i n 

October 2003. The mother f a i l e d t o v i s i t the c h i l d o t h e r than 

on a few r a r e o c c a s i o n s between December 2003 and December 

2007 and d i d not p r o v i d e f o r the c h i l d ' s s u p p o r t i n any 

m e a n i n g f u l manner, a l t h o u g h she might have sent a few items of 

c l o t h i n g on o c c a s i o n . The c h i l d was c l e a r l y dependent due t o 

the mother's l a c k of concern f o r the c h i l d ' s w e l f a r e and the 

mother's f a i l u r e t o make any e f f o r t t o m a i n t a i n c o n t a c t or 

communication w i t h the c h i l d , d e s p i t e b e i n g g i v e n a f i n a l 

o p p o r t u n i t y t o do so a f t e r the e n t r y of the J u l y 2008 

judgment. 

The mother next argues t h a t the r e c o r d i n d i c a t e s t h a t the 

evi d e n c e f a i l e d t o e s t a b l i s h her c u r r e n t c o n d i t i o n s , which, 

she contends, f a i l s t o s a t i s f y the requirement t h a t a judgment 

t e r m i n a t i n g p a r e n t a l r i g h t s be based on c l e a r and c o n v i n c i n g 

e v i d e n c e . See, e.g., D.O. v. Calhoun County Dep't of Human  

Res., 859 So. 2d 439, 444 ( A l a . C i v . App. 2003) ("This c o u r t 

has c o n s i s t e n t l y h e l d t h a t the e x i s t e n c e of e v i d e n c e of 

c u r r e n t c o n d i t i o n s or conduct r e l a t i n g t o a p a r e n t ' s i n a b i l i t y 

or u n w i l l i n g n e s s t o care f o r h i s or her c h i l d r e n i s i m p l i c i t 

i n the requirement t h a t t e r m i n a t i o n of p a r e n t a l r i g h t s be 
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based on c l e a r and c o n v i n c i n g e v i d e n c e . " ) . However, i n cases 

l i k e D .0., the e v i d e n c e a t t r i a l had e s t a b l i s h e d t h a t the 

p a r e n t was making p r o g r e s s toward r e h a b i l i t a t i o n and 

r e u n i f i c a t i o n a t the time of the t e r m i n a t i o n t r i a l and t h a t 

the e v i d e n c e of h i s or her e a r l i e r h i s t o r y d i d not a d e q u a t e l y 

p o r t r a y the p a r e n t ' s c u r r e n t , improved a b i l i t y t o p a r e n t h i s 

or her c h i l d . See D.O., 859 So. 2d a t 444 ("The t r i a l c o u r t ' s 

d e c i s i o n t o t e r m i n a t e the mother's p a r e n t a l r i g h t s was 

premature, c o n s i d e r i n g the e v i d e n c e i n d i c a t i n g t h a t the mother 

has made a c o n t i n u i n g e f f o r t t o change her c i r c u m s t a n c e s and 

t h a t she was making s i g n i f i c a n t p r o g r e s s a t the time of the 

t e r m i n a t i o n h e a r i n g s . " ) . In c o n t r a s t , the evi d e n c e a t the 

t r i a l i n t h i s case d i d not show any improvement i n the 

mother's d e s i r e t o se r v e as a p a r e n t f o r the c h i l d . I n s t e a d , 

the tendency of the evi d e n c e was t h a t the mother does not have 

the d e s i r e t o make any e f f o r t s t o assume p a r e n t a l 

r e s p o n s i b i l i t y f o r the c h i l d . In the J u l y 2008 judgment, the 

j u v e n i l e c o u r t s e t out f o r the mother what would be e x p e c t e d 

of her i n o r d e r t o co n v i n c e the c o u r t t h a t t e r m i n a t i o n of her 

p a r e n t a l r i g h t s was not warra n t e d , and the mother f a i l e d t o 

complete even one of the r e q u i r e m e n t s of the J u l y 2008 
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judgment. That e v i d e n c e proves t h a t the mother's c u r r e n t 

c o n d i t i o n was one of apathy, unconcerned t h a t her p a r e n t a l 

r i g h t s t o her c h i l d would be t e r m i n a t e d f o r her f a i l u r e t o 

a c t . 

To the e x t e n t the mother argues t h a t the ev i d e n c e f a i l e d 

t o demonstrate t h a t no v i a b l e a l t e r n a t i v e s t o t e r m i n a t i o n 

e x i s t e d , we note t h a t the mother p r o v i d e d no a l t e r n a t i v e s i n 

her arguments t o t h i s c o u r t . She o n l y a s s e r t s t h a t the 

m a t e r n a l g r a n d p a r e n t s f a i l e d t o prove t h a t none e x i s t e d . 

However, i f the mother i s a r g u i n g t h a t m a i n t a i n i n g the s t a t u s 

quo would be a v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n of her 

p a r e n t a l r i g h t s , we note t h a t we have p r e v i o u s l y r e j e c t e d such 

a c o n t e n t i o n when grounds f o r t e r m i n a t i o n e x i s t and the 

s i t u a t i o n i s such t h a t , i n the f o r e s e e a b l e f u t u r e , 

r e u n i f i c a t i o n w i l l not be p o s s i b l e . See K.A.P. v. D.P., 11 

So. 3d 812, 820 ( A l a . C i v . App. 2008) ( r e j e c t i n g maintenance 

of the s t a t u s quo when i t appeared t h a t p o t e n t i a l 

r e u n i f i c a t i o n would be a t l e a s t 10 years i n the f u t u r e and 

commenting t h a t , i n o r d e r t o a c h i e v e s t a b i l i t y and c o n t i n u i t y 

f o r c h i l d r e n , " a p p e l l a t e c o u r t s g e n e r a l l y h o l d t h a t 

m a i n t a i n i n g an i n d e f i n i t e c u s t o d y arrangement w i t h a t h i r d 
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p a r t y i s not i n the b e s t i n t e r e s t of the c h i l d " ) ; B.J.C. v.  

D.E., 874 So. 2d 1109, 1118 ( A l a . C i v . App. 2003), o v e r r u l e d 

on o t h e r grounds, F.G. v. S t a t e Dep't of Human Res., 988 So. 

2d 555 ( A l a . C i v . App. 2007) ( r e j e c t i n g the f a t h e r argument 

t h a t " m a i n t a i n i n g the s i t u a t i o n the c h i l d r e n had been i n f o r 

the s i x years b e f o r e the t e r m i n a t i o n h e a r i n g by l e a v i n g them 

t o be r a i s e d by f a m i l y members" was a v i a b l e a l t e r n a t i v e t o 

t e r m i n a t i o n when the f a t h e r had f a i l e d t o c o n s i s t e n t l y s u p p o r t 

or v i s i t w i t h the c h i l d r e n and h i s s i t u a t i o n was u n l i k e l y t o 

change i n the f o r e s e e a b l e f u t u r e ) ; A.N.S. v. K.C., 628 So. 2d 

734, 735 ( A l a . C i v . App. 1993) ( r e j e c t i n g the maintenance of 

the s t a t u s quo as an a l t e r n a t i v e t o t e r m i n a t i o n and n o t i n g 

t h a t the f a t h e r was e x p e c t i n g t o be r e l e a s e d from p r i s o n i n 

seven years but t h a t " [ t ] h e m a t e r n a l aunt and u n c l e were 

w i l l i n g t o adopt the c h i l d r e n t o g i v e them a f e e l i n g o f 

permanency and s e c u r i t y " ) . Based on the mother's f a i l u r e t o 

put f o r t h any e f f o r t t o assume her p a r e n t a l r e s p o n s i b i l i t i e s 

t o and f o r the c h i l d and based on the f a c t t h a t the l a c k of 

c o n t a c t and communication between the mother and the c h i l d 

e v i d e n c e s a l a c k of a p a r e n t - c h i l d bond between the two, we 

agree w i t h the j u v e n i l e c o u r t ' s i m p l i c i t c o n c l u s i o n t h a t 
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m a i n t a i n i n g the s t a t u s quo i n the p r e s e n t case would not be a 

v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n of the mother's p a r e n t a l 

r i g h t s . 

F i n a l l y , the mother argues t h a t the t e r m i n a t i o n judgment 

was based on the convenience of the m a t e r n a l g r a n d p a r e n t s as 

a means t o end f a m i l i a l c o n f l i c t . Both our supreme c o u r t and 

t h i s c o u r t have r e v e r s e d judgments t e r m i n a t i n g p a r e n t a l r i g h t s 

when the b a s i s f o r the t e r m i n a t i o n was merely the convenience 

of the p a r t i e s . See Ex p a r t e Brooks, 513 So. 2d 614, 617 

( A l a . 1987), o v e r r u l e d on o t h e r grounds by Ex p a r t e B e a s l e y , 

564 So. 2d 950 ( A l a . 1990); S.D.P. v. U.R.S., [Ms. 2070977, 

March 13, 2009] So. 3d , ( A l a . C i v . App. 2009); and 

S t a t e ex r e l . M c Daniel v. M i l l e r , 659 So. 2d 640, 642 ( A l a . 

C i v . App. 1995) ( r e v e r s i n g a judgment t e r m i n a t i n g the f a t h e r ' s 

p a r e n t a l r i g h t s e n t e r e d on an agreement of the p a r t i e s and 

r e n d e r i n g a judgment denying the p a r e n t s ' j o i n t p e t i t i o n t o 

t e r m i n a t e the f a t h e r ' s p a r e n t a l r i g h t s ) . In Ex p a r t e Brooks, 

f o r example, our supreme c o u r t p o i n t e d out t h a t the p a r e n t s ' 

agreement t o t e r m i n a t e the f a t h e r ' s p a r e n t a l r i g h t s would 

waive the c h i l d ' s r i g h t t o r e c e i v e s u p p o r t from and t o i n h e r i t 

from h i s f a t h e r w i t h o u t b e s t o w i n g on him any p e r c e i v a b l e 
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b e n e f i t . Ex p a r t e Brooks, 513 So. 2d a t 617; see a l s o M i l l e r , 

659 So. 2d a t 642 ( n o t i n g t h a t the t e r m i n a t i o n of the f a t h e r ' s 

p a r e n t a l r i g h t s had been a c c o m p l i s h e d merely f o r the 

convenience of the p a r t i e s w i t h o u t c o n s i d e r a t i o n f o r any of 

the c h i l d ' s r i g h t s t o c u r r e n t and f u t u r e s u p p o r t or 

i n h e r i t a n c e ) . 

We do not f i n d those cases t o be a p p l i c a b l e t o t h i s 

s i t u a t i o n , however, because the p a r t i e s are not i n agreement 

t o t e r m i n a t e the mother's p a r e n t a l r i g h t s f o r the sake of 

convenience and because the e v i d e n c e r e v e a l s t h a t the c h i l d ' s 

b e s t i n t e r e s t s would be s e r v e d by a t e r m i n a t i o n of those 

r i g h t s . U n l i k e the s i t u a t i o n s p r e s e n t i n Ex p a r t e Brooks and 

M i l l e r , where the c h i l d r e n were g o i n g t o be r e l y i n g s o l e l y on 

t h e i r mothers f o r t h e i r s u p p o r t and were not r e c e i v i n g any 

b e n e f i t i n r e t u r n f o r g i v i n g up the r i g h t t o be s u p p o r t e d by 

t h e i r f a t h e r s , the c h i l d i n the p r e s e n t case w i l l be g a i n i n g 

a permanent home where she w i l l be p r o v i d e d f o r b o t h 

e m o t i o n a l l y and m a t e r i a l l y by her m a t e r n a l g r a n d p a r e n t s . 

Because c l e a r and c o n v i n c i n g e v i d e n c e adduced a t the J u l y 

2008 and the December 2008 h e a r i n g s s u p p o r t the j u v e n i l e 

c o u r t ' s c o n c l u s i o n t h a t the mother i s unable or u n w i l l i n g t o 

d i s c h a r g e her p a r e n t a l r e s p o n s i b i l i t i e s t o and f o r the c h i l d 
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and t h a t her conduct or c o n d i t i o n i s u n l i k e l y t o change i n the 

f o r e s e e a b l e f u t u r e , we agree t h a t grounds f o r t e r m i n a t i n g of 

the mother's p a r e n t a l r i g h t s e x i s t e d . In a d d i t i o n , the 

e v i d e n c e s u p p o r t s the c o n c l u s i o n t h a t no o t h e r v i a b l e 

a l t e r n a t i v e would b e s t s e r v e the i n t e r e s t s of the c h i l d and 

t h a t the c h i l d ' s b e s t i n t e r e s t s are s e r v e d by the judgment 

t e r m i n a t i n g the p a r e n t a l r i g h t s of the mother. The judgment 

t e r m i n a t i n g the mother's p a r e n t a l r i g h t s i s t h e r e f o r e 

a f f i r m e d . 

AFFIRMED. 

Pi t t m a n and Bryan, J J . , concur. 

Thompson, P.J., and Moore, J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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