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BRYAN, Judge. 

The Montgomery County Department of Human Resources 

("DHR") appeals from a judgment o f the Montgomery J u v e n i l e 

C ourt r e f u s i n g t o t e r m i n a t e the p a r e n t a l r i g h t s of W.J. ("the 

f a t h e r " ) t o h i s c h i l d , S . J . ("the c h i l d " ) , a g i r l b o rn i n June 
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2006. We r e v e r s e and remand w i t h i n s t r u c t i o n s . 

The r e c o r d on appea l e s t a b l i s h e s the f o l l o w i n g . DHR 

became i n v o l v e d w i t h the c h i l d and M.P. ("the mother") on J u l y 

24, 2006, when DHR r e c e i v e d a r e p o r t i n d i c a t i n g t h a t the 

mother was u s i n g c o n t r o l l e d substances and t h a t the c h i l d ' s 

w e l l - b e i n g was i n danger. On J u l y 25, 2006, the j u v e n i l e c o u r t 

i s s u e d a p i c k - u p o r d e r f o r the c h i l d . DHR f i l e d a dependency 

p e t i t i o n on J u l y 27, 2006, based on the mother's h i s t o r y of 

drug use, her i n a t t e n t i v e n e s s t o the c h i l d ' s m e d i c a l needs, 

and because she was s u s p e c t e d of a b u s i n g her o t h e r c h i l d r e n . 

The j u v e n i l e c o u r t found the c h i l d dependent on August 28, 

2006, and i t awarded cu s t o d y of the c h i l d t o DHR. DHR 

s u b s e q u e n t l y p l a c e d the c h i l d i n f o s t e r c a r e . 

The f a t h e r f i l e d a p e t i t i o n s e e k i n g c u s t o d y of the c h i l d 

on September 7, 2006. The f a t h e r ' s p a t e r n i t y was e s t a b l i s h e d 

i n January 2007. On June 25, 2007, the j u v e n i l e c o u r t h e l d a 

permanency h e a r i n g and de t e r m i n e d t h a t the c h i l d remained 

dependent and t h a t i t was i n the c h i l d ' s b e s t i n t e r e s t t o 

remain i n the temporary l e g a l c u s t o d y of DHR. 

DHR f i l e d a p e t i t i o n t o t e r m i n a t e the p a r e n t a l r i g h t s of 

the mother and the f a t h e r on August 17, 2007. On F e b r u a r y 13, 
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2008, the p a t e r n a l grandmother f i l e d a p e t i t i o n s e e k i n g 

c u s t o d y of the c h i l d . 

The j u v e n i l e c o u r t h e a r d ore tenus e v i d e n c e on DHR's 

p e t i t i o n t o t e r m i n a t e the p a r e n t a l r i g h t s of the f a t h e r and 

the mother, on the p a t e r n a l grandmother's p e t i t i o n f o r 

c u s t o d y , and on the f a t h e r ' s p e t i t i o n f o r c u s t o d y on March 17, 

2008, May 5, 2008, August 18, 2008, and October 27, 2008. 1 

On December 1, 2008, the j u v e n i l e c o u r t e n t e r e d a 

judgment r e f u s i n g t o t e r m i n a t e the f a t h e r ' s p a r e n t a l r i g h t s . 

The judgment s t a t e d , i n p e r t i n e n t p a r t : 

"[T]he c o u r t i s of the [ o ] p i n i o n t h a t the [ f ] a t h e r 
... has demonstrated a w i l l i n g n e s s t o e x e r c i s e h i s 
p a r e n t a l r e s p o n s i b i l i t y . However, he has f a l l e n 
s h o r t i n f u l f i l l i n g h i s r e s p o n s i b i l i t y . W i t h good-
f a i t h a s s i s t a n c e from [DHR], the c o u r t i s of the 
[ o ] p i n i o n t h a t [ t h e f a t h e r ] can work toward 
r e u n i f i c a t i o n w i t h the ... [ c ] h i l d . A d d i t i o n a l l y , 
the c o u r t notes t h a t the [ p ] a t e r n a l [g]randmother 
has a l s o demonstrated a w i l l i n g n e s s t o p r o v i d e and 
care f o r the minor c h i l d . However, the c o u r t i s 
unable t o award cu s t o d y t o the [ p ] a t e r n a l 
[ g]randmother a t t h i s time based upon p o s i t i v e drug 
t e s t s and her r e f u s a l t o comply w i t h [DHR] r e q u e s t s 
f o r drug s c r e e n s . " 

The j u v e n i l e c o u r t e n t e r e d an amended o r d e r i n response 

1The f a t h e r withdrew h i s p e t i t i o n f o r custody on August 
18, 2008. The mother s i g n e d a w a i v e r v o l u n t a r i l y r e l i n q u i s h i n g 
her p a r e n t a l r i g h t s t o the c h i l d on September 8, 2008. The 
mother i s not a p a r t y t o t h i s a p p e a l . 
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t o DHR's motion t o a l t e r , amend, or v a c a t e the j u v e n i l e 

c o u r t ' s judgment, p u r s u a n t t o Rule 5 9 ( e ) , A l a . R. C i v . P. The 

j u v e n i l e c o u r t a g a i n r e f u s e d t o t e r m i n a t e the p a r e n t a l r i g h t s 

of the f a t h e r because the p a t e r n a l grandmother was " w i l l i n g t o 

care f o r the ... c h i l d . " However, the f i n a l judgment as 

amended a g a i n f a i l e d t o award cu s t o d y of the c h i l d t o the 

p a t e r n a l grandmother. 

At the March 2008 h e a r i n g , the f a t h e r t e s t i f i e d t h a t he 

was a "ra p " a r t i s t and t h a t he had l e f t New York and the 

p o s s i b i l i t y of a " r e c o r d d e a l " so t h a t he c o u l d r e t u r n t o 

Montgomery and seek cu s t o d y of the c h i l d . Upon h i s r e t u r n , the 

f a t h e r moved i n t o the p a t e r n a l grandmother's home and found a 

jo b w i t h an a u t o m o b i l e - a u c t i o n company e a r n i n g $6 per hour. 

The f a t h e r c l a i m e d t h a t he d i d not complete the p a r e n t i n g 

c l a s s e s a t the F a m i l y Guidance Center t h a t were recommended by 

DHR because the c l a s s e s c o n f l i c t e d w i t h h i s s c h e d u l e d 

v i s i t a t i o n w i t h the c h i l d . He c l a i m e d t h a t he had l o c a t e d a 

d i f f e r e n t p a r e n t i n g c l a s s t h a t d i d not c o n f l i c t w i t h h i s 

schedule but t h a t DHR d i d not f i n d t h a t c l a s s a p p r o p r i a t e . The 

f a t h e r l a t e r a d m i t t e d t h a t DHR had s e t up a s p e c i a l 

arrangement f o r him a t the F a m i l y Guidance Center so t h a t he 
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c o u l d a t t e n d p a r e n t i n g c l a s s e s d u r i n g h i s l u n c h break. 

The f a t h e r a d m i t t e d t h a t he had p r o v i d e d no monetary 

support f o r the c h i l d , but he s t a t e d t h a t he had bought her 

" c l o t h e s and shoes and s t u f f . " He s t a t e d t h a t he earned 

a p p r o x i m a t e l y $800 a month d r i v i n g c a r s f o r the a u t o m o b i l e -

a u c t i o n company and t h a t he had worked f o r the same employer 

f o r two y e a r s . He t e s t i f i e d t h a t he p a i d no r e n t and h a l f of 

the u t i l i t y b i l l f o r the p a t e r n a l grandmother's home. He 

s t a t e d t h a t i f he o b t a i n e d c u s t o d y of the c h i l d he would have 

t o get a second j o b . 

DHR i n t r o d u c e d e v i d e n c e i n d i c a t i n g t h a t the f a t h e r had 

s u b m i t t e d t o drug s c r e e n s on January 9, 2007, and June 5, 

2007; the f i r s t drug s c r e e n was p o s i t i v e f o r m a r i j u a n a , and 

the second was p o s i t i v e f o r c o c a i n e . The f a t h e r a d m i t t e d t h a t 

he had smoked m a r i j u a n a on March 8, 2007. He s t a t e d t h a t the 

reason he t e s t e d p o s i t i v e f o r c o c a i n e i n June 2007 was because 

he had "touched i t . " The f a t h e r a l s o a d m i t t e d t h a t he had 

r e f u s e d t o submit t o drug s c r e e n s on t h r e e or f o u r o c c a s i o n s 

i n 2006 and 2007. 

The f a t h e r a d m i t t e d t h a t he had f a i l e d t o complete the 

d r u g - r e h a b i l i t a t i o n program a t L i g h t h o u s e C o u n s e l i n g C e n t e r 
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( " L i g h t h o u s e " ) t h a t DHR had recommended. The f a t h e r t e s t i f i e d 

t h a t DHR had made s p e c i a l arrangements f o r him t o a r r i v e a t 

L i g h t h o u s e l a t e due t o h i s work s c h e d u l e . The f a t h e r a d m i t t e d 

t h a t he c o u l d not pass a h a i r - f o l l i c l e t e s t on the day of the 

March 2008 h e a r i n g because he had "been around" someone 

smoking m a r i j u a n a . 

The f a t h e r t e s t i f i e d t h a t he had s c h e d u l e d v i s i t a t i o n 

w i t h the c h i l d e v e r y Tuesday f o r one hour. He s t a t e d t h a t he 

was not s c h e d u l e d t o work on Tuesdays but t h a t he would 

o c c a s i o n a l l y get c a l l e d i n t o work a f t e r h i s v i s i t a t i o n . The 

f a t h e r s t a t e d t h a t he had v i s i t e d the c h i l d r e g u l a r l y 

t h r o ughout 2007, except f o r "a c o u p l e of days" t h a t he was 

c a l l e d i n t o work. 

The f a t h e r a l s o s t a t e d t h a t he had g i v e n DHR a l i s t of 

r e l a t i v e r e s o u r c e s t h a t c o u l d t a k e c u s t o d y of the c h i l d and 

t h a t the l i s t was i n c l u s i v e of everyone he thought c o u l d 

a d e q u a t e l y car e f o r the c h i l d . He a d m i t t e d t h a t he had not 

r e q u e s t e d any s e r v i c e s from DHR t h a t DHR had f a i l e d t o p r o v i d e 

t o him. 

A t the h e a r i n g i n May 2008, A l l i s o n M c N e i l , a s o c i a l 

worker w i t h DHR, t e s t i f i e d t h a t DHR had h e l d i n d i v i d u a l i z e d 
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s e r v i c e p l a n ("ISP") meetings r e g a r d i n g the c h i l d on August 

25, 2006, J u l y 27, 2006, January 29, 2007, J u l y 16, 2007, and 

December 20, 2007. M c N e i l s t a t e d t h a t the f a t h e r was r e q u i r e d 

t o submit t o random drug s c r e e n s , t o a t t e n d p a r e n t i n g c l a s s e s , 

t o a t t e n d drug r e h a b i l i t a t i o n a t L i g h t h o u s e , t o submit t o a 

p s y c h o l o g i c a l e v a l u a t i o n , t o m a i n t a i n employment, and t o 

p r o v i d e d r u g - f r e e , s a f e , and s t a b l e h o u s i n g f o r the c h i l d . 

M c N e i l s t a t e d t h a t DHR had o f f e r e d the f a t h e r s e r v i c e s t o meet 

those g o a l s , i n c l u d i n g v i s i t a t i o n , p a r e n t i n g c l a s s e s , drug 

t r e a t m e n t , t r a n s p o r t a t i o n a s s i s t a n c e , and a p s y c h o l o g i c a l 

e v a l u a t i o n , but t h a t the f a t h e r had not been c o m p l i a n t w i t h 

a l l the g o a l s s e t f o r t h i n the ISPs. 

M c N e i l i n d i c a t e d t h a t she had r e f e r r e d the f a t h e r t o 

p a r e n t i n g c l a s s e s a t the F a m i l y Guidance C e n t e r , but the 

f a t h e r d i d not a t t e n d . A f t e r the f a t h e r i n d i c a t e d t h a t the 

p a r e n t i n g c l a s s e s i n t e r f e r e d w i t h h i s s c h e d u l e , M c N e i l made 

s p e c i a l arrangements w i t h an i n s t r u c t o r a t the F a m i l y Guidance 

C e n t e r so t h a t the f a t h e r c o u l d meet w i t h the i n s t r u c t o r f o r 

p a r e n t i n g c l a s s e s d u r i n g h i s l u n c h break. The f a t h e r was 

r e q u i r e d t o c o n t a c t the i n s t r u c t o r t o s e t up appointments, but 

the f a t h e r never d i d so. M c N e i l s t a t e d t h a t the f a t h e r d i d 
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suggest another p a r e n t i n g c l a s s , but DHR d i d not approve o f 

t h a t c l a s s f o r the f a t h e r because i t was d e s i g n e d t o c o u n s e l 

c o u p l e s i n c o n f l i c t . 

A l t h o u g h the f a t h e r c l a i m e d i n March 2008 t h a t he was 

s t i l l employed a t the a u t o m o b i l e - a u c t i o n company, M c N e i l 

t e s t i f i e d t h a t she had c o n t a c t e d the a u t o m o b i l e - a u c t i o n 

company t o v e r i f y h i s employment, but, she s a i d , a 

r e p r e s e n t a t i v e o f the company had s t a t e d t h a t the f a t h e r no 

l o n g e r worked f o r the company and t h a t h i s l a s t paycheck had 

been i s s u e d on F e b r u a r y 1, 2008. M c N e i l d i d not know i f the 

f a t h e r had m a i n t a i n e d a j o b between F e b r u a r y 2008 and the 

f i n a l h e a r i n g i n October 2008. 

At the May 2008 h e a r i n g , M c N e i l s t a t e d t h a t the f a t h e r 

had not v i s i t e d the c h i l d s i n c e the p r i o r h e a r i n g i n March 

2008. A t the October 2008 h e a r i n g , M c N e i l t e s t i f i e d t h a t the 

f a t h e r had v i s i t e d the c h i l d on 38 o c c a s i o n s but had missed 55 

s c h e d u l e d v i s i t s w i t h the c h i l d . DHR p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t the f a t h e r had not v i s i t e d the c h i l d f r o m 

January 22, 2008, through May 27, 2008, 2 and t h a t from May 27, 

2 I t was the f a t h e r ' s t e s t i m o n y t h a t he had c o n t r a c t e d the 
f l u i n F e b r u a r y 2008 and had not v i s i t e d the c h i l d f o r f e a r o f 
making her s i c k . 

8 



2080350 

2008, through June 25, 2008, the f a t h e r had v i s i t e d the c h i l d 

on o n l y one o c c a s i o n . As of October 27, 2008, the f a t h e r had 

not v i s i t e d the c h i l d s i n c e August 12, 2008. 

M c N e i l s t a t e d t h a t the f a t h e r had f a i l e d t o complete drug 

r e h a b i l i t a t i o n a t L i g h t h o u s e . Records i n d i c a t e t h a t the f a t h e r 

began substance-abuse t r e a t m e n t a t L i g h t h o u s e on March 9, 

2007. As c o r r o b o r a t e d by the f a t h e r ' s t e s t i m o n y , s p e c i a l 

arrangements were made by DHR w i t h the s t a f f a t L i g h t h o u s e so 

t h a t the f a t h e r c o u l d a r r i v e t o the r e h a b i l i t a t i o n meetings 

l a t e , i n o r d e r t o comply w i t h h i s work s c h e d u l e . However, by 

A p r i l 30, 2007, a r e p o r t from L i g h t h o u s e i n d i c a t e d t h a t the 

f a t h e r ' s attendance was u n s a t i s f a c t o r y and t h a t he was making 

no p r o g r e s s i n h i s t r e a t m e n t . The f a t h e r was s c h e d u l e d t o be 

d i s c h a r g e d from the program on May 21, 2007. The f a t h e r began 

t r e a t m e n t w i t h L i g h t h o u s e a g a i n on June 13, 2007. However, by 

October 31, 2007, the f a t h e r ' s case had been c l o s e d due t o the 

f a c t t h a t the f a t h e r ' s attendance was u n s a t i s f a c t o r y and 

because the f a t h e r had made no f u r t h e r p r o g r e s s . 

M c N e i l t e s t i f i e d t h a t DHR had made an e f f o r t t o l o c a t e 

r e l a t i v e r e s o u r c e s who c o u l d take c u s t o d y o f the c h i l d as an 

a l t e r n a t i v e t o t e r m i n a t i n g the f a t h e r ' s p a r e n t a l r i g h t s . DHR 
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i n v e s t i g a t e d seven i n d i v i d u a l s , i n c l u d i n g the p a t e r n a l 

grandmother. Only two of those r e l a t i v e s e x p r e s s e d an i n t e r e s t 

i n a d o p t i n g the c h i l d . M c N e i l r e f e r r e d the two i n d i v i d u a l s t o 

her s u p e r v i s o r and suggested t h a t t h e y f i l e p e t i t i o n s f o r 

custo d y of the c h i l d . M c N e i l attempted c o n t a c t i n g b o t h 

r e l a t i v e s f o r a f o l l o w - u p , b u t her te l e p h o n e c a l l s were not 

r e t u r n e d by e i t h e r r e l a t i v e . 

DHR a l s o c o n s i d e r e d c u s t o d y w i t h the p a t e r n a l grandmother 

as a v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n . The p a t e r n a l 

grandmother t e s t i f i e d t h a t she had not been employed s i n c e 

2007 and t h a t she r e l i e d on a p p r o x i m a t e l y $618 a month i n 

d i s a b i l i t y payments as income. She s t a t e d t h a t she had 

r e c e n t l y moved i n t o a home w i t h her f i a n c e . DHR e v a l u a t e d the 

p a t e r n a l grandmother's home t h a t she sh a r e d w i t h her f i a n c e 

and found t h a t i t was adequate t o meet the needs of the c h i l d . 

The p a t e r n a l grandmother a d m i t t e d t h a t , p r i o r t o the 

f i r s t h e a r i n g i n March 2008, DHR had r e q u e s t e d t h a t she submit 

t o a drug s c r e e n on f o u r o c c a s i o n s but t h a t she had o n l y t aken 

one. She s t a t e d t h a t DHR had i n f o r m e d her t h a t a r e f u s a l t o 

submit t o a drug s c r e e n would be c o n s i d e r e d a p o s i t i v e drug 

s c r e e n . The drug s c r e e n t h a t the p a t e r n a l grandmother 
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s u b m i t t e d t o , i n March 2008, i n d i c a t e d t h a t she had used 

c o c a i n e . She i n s i s t e d t h a t she was not a h a b i t u a l drug u s e r 

and t h a t she had made "one m i s t a k e " by s e l f - m e d i c a t i n g w i t h 

c o c a i n e . However, the p a t e r n a l grandmother s u b m i t t e d t o a 

random drug s c r e e n on September 30, 2008, which was p o s i t i v e 

f o r c o c a i n e . The p a t e r n a l grandmother i n s i s t e d t h a t she d i d 

not use c o c a i n e . 

A t the May 2008 h e a r i n g , the p a t e r n a l grandmother 

t e s t i f i e d t h a t she had not m i s s e d any v i s i t s w i t h the c h i l d 

s i n c e the p r i o r c o u r t h e a r i n g i n March 2008, but she l a t e r 

a d m i t t e d t h a t she had m issed two v i s i t s . M c N e i l n oted t h a t 

d e s p i t e the f a c t t h a t the p a t e r n a l grandmother had been g i v e n 

the o p p o r t u n i t y t o v i s i t the c h i l d e v e r y week, the p a t e r n a l 

grandmother had v i s i t e d the c h i l d o n l y 25 t i m e s between 

September 2006 and A p r i l 2008. 

At the October 2008 h e a r i n g , DHR i n t r o d u c e d an ISP r e p o r t 

d a t e d June 25, 2008, which recommended t h a t the p a t e r n a l 

grandmother a t t e n d p a r e n t i n g c l a s s e s , submit t o a 

p s y c h o l o g i c a l exam, remain d r u g - f r e e , and complete i n t a k e 

c o u n s e l i n g a t L i g h t h o u s e . The r e p o r t i n d i c a t e d t h a t the 

p a t e r n a l grandmother was p r e s e n t d u r i n g the ISP meeting a t 
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which those recommendations were made. Yet, M c N e i l t e s t i f i e d , 

the p a t e r n a l grandmother had not f u l l y c o m p l i e d w i t h any o f 

those recommendations. The p a t e r n a l grandmother s t a t e d t h a t 

because she uses the p u b l i c - t r a n s p o r t a t i o n system, she would 

have had t o walk a p p r o x i m a t e l y f i v e m i l e s t o a t t e n d the 

p s y c h o l o g i c a l e v a l u a t i o n . 

M c N e i l t e s t i f i e d t h a t she b e l i e v e d t h a t the c h i l d would 

be i n imminent danger i f p l a c e d i n the c u s t o d y of the f a t h e r 

or the p a t e r n a l grandmother because b o t h p a r t i e s had 

demonstrated a l a c k of d e s i r e t o cooperate w i t h DHR by 

r e f u s i n g t o submit t o drug s c r e e n s r e q u e s t e d by DHR and 

because of t h e i r p o s i t i v e d r u g - t e s t r e s u l t s . 

The c h i l d ' s g u a r d i a n ad l i t e m s u b m i t t e d a r e p o r t t o the 

j u v e n i l e c o u r t t h a t recommended t h a t the f a t h e r ' s p a r e n t a l 

r i g h t s be t e r m i n a t e d . The g u a r d i a n ad l i t e m s t a t e d t h a t the 

f a t h e r and h i s f a m i l y were i n " d e n i a l " and t h a t he b e l i e v e d 

t h a t t h e y had "[grown] c o m f o r t a b l e w i t h [DHR's] c a r e . " The 

g u a r d i a n ad l i t e m a l s o s t a t e d t h a t he recommended t e r m i n a t i o n 

o f the f a t h e r ' s p a r e n t a l r i g h t s because DHR had g i v e n the 

f a t h e r the o p p o r t u n i t y t o r e h a b i l i t a t e h i m s e l f and he s i m p l y 

had not taken advantage o f t h a t o p p o r t u n i t y . 

12 



2080350 

" T h i s c o u r t a f f o r d s no presumption of 
c o r r e c t n e s s t o the j u v e n i l e c o u r t ' s a p p l i c a t i o n o f 
the law t o the f a c t s . See Brooks v. Brooks, 991 So. 
2d 293, 300 ( A l a . C i v . App. 2008) . Furthermore, 

" ' " ' " [ t ] h e a p p e l l a t e c o u r t s do not s i t i n 
judgment o f the f a c t s , and [they] r e v i e w 
the f a c t f i n d e r ' s d e t e r m i n a t i o n o f f a c t s 
o n l y t o the e x t e n t o f d e t e r m i n i n g whether 
i t i s s u f f i c i e n t l y s u p p o r t e d by the 
ev i d e n c e , t h a t q u e s t i o n b e i n g one o f 
law."'" Ex p a r t e T.V., 971 So. 2d 1, 9 
( A l a . 2007) ( q u o t i n g Hinds v. Hinds, 887 
So. 2d 267, 272-73 n. 2 ( A l a . C i v . App. 
2003), q u o t i n g i n t u r n C u r t i s White C o n s t r .  
Co. v. B u t t s & B i l l i n g s l e y C o n s t r . Co., 473 
So. 2d 1040, 1041 ( A l a . 1 9 8 5 ) ) . ' 

"J.W.M. v. Cleburne County Dep't of Human Res., 980 
So. 2d 432, 433 ( A l a . C i v . App. 2007)." 

Montgomery County Dep't of Human Res. v. C.R., 4 So. 3d 1162, 

1169 ( A l a . C i v . App. 2008). 

The e v i d e n c e e s t a b l i s h e s t h a t the c h i l d was dependent 

p u r s u a n t t o § 12-15-1(10), A l a . Code 1975. 3 The j u v e n i l e 

c o u r t had made two p r i o r d e t e r m i n a t i o n s i n t h i s case f i n d i n g 

the c h i l d dependent; the f i r s t d e t e r m i n a t i o n was made on 

3By A c t No. 2008-277, A l a . A c t 2008, the p r o v i s i o n s o f the 
former Alabama J u v e n i l e J u s t i c e A c t , § 12-15-1 e t seq., A l a . 
Code 1975, and the former Alabama C h i l d P r o t e c t i o n A c t , § 26¬
18-1 e t seq., A l a . Code 1975, were e i t h e r r e p e a l e d or amended, 
renumbered, and i n c o r p o r a t e d i n t o the c u r r e n t Alabama J u v e n i l e 
J u s t i c e A c t ("AJJA"), § 12-15-101 e t seq., A l a . Code 1975. 
The e f f e c t i v e date of the AJJA i s January 1, 2009; i t i s not 
a p p l i c a b l e t o t h i s case. 
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August 28, 2006, and the second was made on June 25, 2007. The 

mother v o l u n t a r i l y r e l i n q u i s h e d her p a r e n t a l r i g h t s by a 

s i g n e d agreement d a t e d September 8, 2008. The f a t h e r withdrew 

h i s p e t i t i o n f o r c u s t o d y of the c h i l d on August 18, 2008. 

F u r t h e r , the j u v e n i l e c o u r t r e f u s e d t o g r a n t the f a t h e r 

c u s t o d y of the c h i l d , n o t i n g t h a t he had " f a l l e n s h o r t i n 

f u l f i l l i n g h i s r e s p o n s i b i l i t y " t o the c h i l d . The j u v e n i l e 

c o u r t a l s o r e f u s e d t o g r a n t c u s t o d y of the c h i l d t o the 

p a t e r n a l grandmother because she had t e s t e d p o s i t i v e f o r 

c o c a i n e on two o c c a s i o n s and had r e f u s e d t o submit t o drug 

t e s t s r e q u e s t e d by DHR on t h r e e o c c a s i o n s . A f t e r c o n s i d e r i n g 

the e v i d e n c e i n the r e c o r d , the e v i d e n c e s u p p o r t s a 

d e t e r m i n a t i o n t h a t the c h i l d i s dependent. 

Pursuant t o Ex p a r t e B e a s l e y , 564 So. 2d 950, 952 ( A l a . 

1990), a f t e r i t has been de t e r m i n e d t h a t the c h i l d i s 

dependent, a j u v e n i l e c o u r t i s then r e q u i r e d t o determine 

whether t h e r e e x i s t s a v i a b l e a l t e r n a t i v e t o the t e r m i n a t i o n 

o f p a r e n t a l r i g h t s . In t h i s case, the j u v e n i l e c o u r t r e f u s e d 

t o t e r m i n a t e the f a t h e r ' s p a r e n t a l r i g h t s because the p a t e r n a l 

grandmother was " w i l l i n g t o c a r e f o r the c h i l d . " However, as 

s t a t e d above, the j u v e n i l e c o u r t was u n w i l l i n g t o g r a n t 
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immediate cu s t o d y o f the c h i l d t o the p a t e r n a l grandmother 

because of her i l l i c i t drug use and her " r e f u s a l t o comply 

w i t h [DHR's] r e q u e s t s f o r drug s c r e e n s . " On a p p e a l , DHR argues 

t h a t the j u v e n i l e c o u r t e r r e d i n f a i l i n g t o t e r m i n a t e the 

f a t h e r ' s p a r e n t a l r i g h t s because c l e a r and c o n v i n c i n g e v i d e n c e 

demonstrated t h a t no v i a b l e a l t e r n a t i v e t o t e r m i n a t i n g the 

f a t h e r ' s p a r e n t a l r i g h t s e x i s t e d . We agree. 

The j u v e n i l e c o u r t , i n essence, found t h a t the f a t h e r ' s 

p a r e n t a l r i g h t s s h o u l d not be t e r m i n a t e d because the p a t e r n a l 

grandmother might become a v i a b l e a l t e r n a t i v e a t some p o i n t i n 

the f u t u r e . Becoming a v i a b l e a l t e r n a t i v e a t some p o i n t i n the 

f u t u r e i s not the p r o p e r s t a n d a r d ; an i n d i v i d u a l i s a v i a b l e 

a l t e r n a t i v e t o t e r m i n a t i o n i f the i n d i v i d u a l i s p r e s e n t l y f i t 

and c apable of t a k i n g c u s t o d y of the c h i l d . See T.B. v.  

Cullman County Dep't of Human Res., 6 So. 3d 1195, 1204 ( A l a . 

C i v . App. 2008) ("One o f the ' v i a b l e a l t e r n a t i v e s ' t o 

t e r m i n a t i o n of p a r e n t a l r i g h t s as s e t out i n the 

p a r e n t a l - r i g h t s - t e r m i n a t i o n s t a t u t e i s placement of the c h i l d 

w i t h a f i t and w i l l i n g r e l a t i v e q u a l i f i e d t o r e c e i v e and care  

f o r the c h i l d when t h a t placement s e r v e s the b e s t i n t e r e s t s of 

the c h i l d . " (emphasis added)). See a l s o V.M. v. S t a t e Dep't of 
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Human Res., 710 So. 2d 915, 921 ( A l a . C i v . App. 1998) 

( r e q u i r i n g DHR t o c o n s i d e r a v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n 

i n l i g h t of her p r e s e n t c i r c u m s t a n c e s ) . 

DHR e x c l u d e d the p a t e r n a l grandmother as a v i a b l e 

a l t e r n a t i v e because the p a t e r n a l grandmother had r e f u s e d t h r e e 

drug s c r e e n s and had s u b m i t t e d t o one drug s c r e e n t h a t showed 

t h a t she had used c o c a i n e . 4 At the May 2008 h e a r i n g , the 

p a t e r n a l grandmother p r o f e s s e d t h a t her use o f c o c a i n e was a 

one-time " m i s t a k e " and t h a t she would never do a n y t h i n g t o 

l o s e the c h i l d . However, the p a t e r n a l grandmother a g a i n 

t e s t e d p o s i t i v e f o r c o c a i n e a f t e r a random drug s c r e e n i n 

September 2008. In r e f u s i n g t o g r a n t c u s t o d y of the c h i l d t o 

the p a t e r n a l grandmother, the j u v e n i l e c o u r t i m p l i c i t l y found 

t h a t the p a t e r n a l grandmother was u n f i t t o tak e c u s t o d y of the 

c h i l d and was, t h e r e f o r e , not a v i a b l e a l t e r n a t i v e t o 

t e r m i n a t i n g the f a t h e r ' s p a r e n t a l r i g h t s . 

DHR a l s o argues on appeal t h a t the j u v e n i l e c o u r t e r r e d 

4See § 12-15-71(a)(3)C., A l a . Code 1975 ( p r o v i d i n g t h a t , 
a f t e r a c h i l d i s found t o be dependent, the j u v e n i l e c o u r t may 
t r a n s f e r l e g a l c u s t o d y t o a r e l a t i v e who, " a f t e r study by the 
Department o f Human Resources, i s found by the c o u r t t o be 
q u a l i f i e d t o r e c e i v e and care f o r the c h i l d " (emphasis 
added)). See supra note 3. 
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i n f a i l i n g t o t e r m i n a t e the f a t h e r ' s p a r e n t a l r i g h t s d e s p i t e 

c l e a r and c o n v i n c i n g e v i d e n c e d e m o n s t r a t i n g t h a t the f a t h e r 

was unable or u n w i l l i n g t o d i s c h a r g e h i s r e s p o n s i b i l i t i e s t o 

and f o r the c h i l d . The o r i g i n a l judgment of the j u v e n i l e c o u r t 

r e c o g n i z e d t h a t the f a t h e r had " f a l l e n s h o r t i n f u l f i l l i n g h i s 

[ p a r e n t a l ] r e s p o n s i b i l i t y . " The j u v e n i l e c o u r t f u r t h e r s t a t e d 

t h a t i t b e l i e v e d t h a t the f a t h e r c o u l d be r e u n i t e d w i t h the 

c h i l d a f t e r " g o o d - f a i t h a s s i s t a n c e from [DHR]." T h i s f i n d i n g 

i s u n supported by the e v i d e n c e . The j u v e n i l e c o u r t h e a r d 

u n d i s p u t e d e v i d e n c e e s t a b l i s h i n g ( 1 ) t h a t the f a t h e r had f a i l e d 

t o a t t e n d p a r e n t i n g c l a s s e s as r e q u e s t e d by DHR, (2) t h a t the 

f a t h e r had f a i l e d t o complete drug r e h a b i l i t a t i o n as r e q u e s t e d 

by DHR, and (3) t h a t the f a t h e r had f a i l e d t o m a i n t a i n 

c o n s i s t e n t v i s i t a t i o n w i t h the c h i l d as the case p r o g r e s s e d . 

The j u v e n i l e c o u r t e r r e d i n i m p l i c i t l y d e t e r m i n i n g t h a t DHR 

had not produced c l e a r and c o n v i n c i n g e v i d e n c e d e m o n s t r a t i n g 

t h a t DHR's r e a s o n a b l e e f f o r t s t o r e h a b i l i t a t e the f a t h e r had 

f a i l e d and t h a t the f a t h e r was unable or u n w i l l i n g t o 

d i s c h a r g e h i s r e s p o n s i b i l i t i e s t o and f o r the c h i l d . 5 § 26-

5 A r g u a b l y , the f a t h e r ' s w i t h d r a w a l of h i s p e t i t i o n f o r 
c u s t o d y of the c h i l d on August 18, 2008, was a t a c i t a d m i s s i o n 
t h a t he was unable t o d i s c h a r g e h i s r e s p o n s i b i l i t i e s t o and 
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1 8 - 7 ( a ) ( 6 ) , A l a . Code 1975. See a l s o § 26-18-7 ( b ) ( 1 ) , ( 2 ) , 

and ( 4 ) , A l a . Code 1975. 6 

The j u v e n i l e c o u r t r e l i e d on the f a c t t h a t the f a t h e r 

might be a b l e t o r e h a b i l i t a t e h i m s e l f i n the f u t u r e a f t e r 

r e c e i v i n g c o n t i n u e d s e r v i c e s from DHR. However, e v i d e n c e 

i n t r o d u c e d by DHR i n d i c a t e d t h a t the f a t h e r was becoming l e s s 

committed t o o b t a i n i n g c u s t o d y of the c h i l d as the p r o c e e d i n g 

p r o g r e s s e d . 7 " ' T h i s c o u r t has c o n s i s t e n t l y h e l d t h a t the 

e x i s t e n c e of evi d e n c e of c u r r e n t c o n d i t i o n s or conduct 

r e l a t i n g t o a p a r e n t ' s i n a b i l i t y or u n w i l l i n g n e s s t o care f o r 

h i s or her c h i l d r e n i s i m p l i c i t i n the requir e m e n t t h a t 

t e r m i n a t i o n o f p a r e n t a l r i g h t s be based on c l e a r and 

c o n v i n c i n g e v i d e n c e . ' " P.H. v. Madison County Dep't of Human  

Res., 937 So. 2d 525, 531 ( A l a . C i v . App. 2006). See a l s o T.B.  

v. Cullman County Dep't of Human Res., 6 So. 3d 1195, 1202 

( A l a . C i v . App. 2 0 0 9 ) ( " I n the absence of e x c e p t i o n a l 

f o r the c h i l d . 
6See supra note 3. 
7 A l t h o u g h the f a t h e r v i s i t e d the c h i l d i n 2006 and 

s p o r a d i c a l l y i n 2007, the f a t h e r went a p p r o x i m a t e l y 4 months 
w i t h o u t v i s i t i n g the c h i l d i n e a r l y 2008, and a t the time o f 
the l a s t h e a r i n g i n October 2008, the f a t h e r had not v i s i t e d 
the c h i l d i n a p p r o x i m a t e l y 11 weeks. 
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c i r c u m s t a n c e s , a p a r e n t ' s e f f o r t s a t r e h a b i l i t a t i o n s h o u l d not 

e x t e n d beyond 12 months from the date the c h i l d e n t e r s f o s t e r 

care because our l e g i s l a t u r e has e s t a b l i s h e d t h a t p e r i o d as 

the p r e s u m p t i v e l y r e a s o n a b l e time f o r c o n d u c t i n g r e u n i f i c a t i o n 

e f f o r t s . M.A.J. v. S.F., 994 So. 2d 280, 291 ( A l a . C i v . App. 

2 0 0 8 ) . " ) . 8 

The j u v e n i l e c o u r t has e f f e c t i v e l y s e t a s i d e the c h i l d ' s 

r i g h t t o permanency and s t a b i l i t y i n f a v o r of awarding the 

f a t h e r and the p a t e r n a l grandmother f u r t h e r o p p o r t u n i t i e s t o 

r e h a b i l i t a t e t h e m s e l v e s . The c h i l d s h o u l d not be f o r c e d t o 

s u f f e r a l a c k of permanency due t o the f a t h e r ' s and p a t e r n a l 

grandmother's i n a b i l i t y t o p r o v i d e , i n a t i m e l y manner, a 

d r u g - f r e e , s a f e , and s t a b l e home. We have h e l d t h a t , " a t some 

p o i n t , [a c h i l d ' s ] need f o r permanency must outweigh r e p e a t e d 

e f f o r t s by DHR t o r e h a b i l i t a t e " a p a r e n t . N.A. v. J.H., 571 

So. 2d 1130, 1134 ( A l a . C i v . App. 1 9 9 0 ) ( c i t i n g § 26-18-

8The f a t h e r had a p p r o x i m a t e l y 23 months t o r e h a b i l i t a t e 
h i m s e l f , from the time the f a t h e r ' s p a t e r n i t y was a d j u d i c a t e d 
i n January 2007 u n t i l the e n t r y of the j u v e n i l e c o u r t ' s f i n a l 
o r d e r . DHR p r o v i d e d s e r v i c e s t o the f a t h e r throughout those 23 
months, and, i n a d d i t i o n , DHR o f f e r e d v i s i t a t i o n t o the f a t h e r 
from September 2006, b e f o r e he had been a d j u d i c a t e d the 
f a t h e r , t hrough December 2006, a p e r i o d o f a p p r o x i m a t e l y f o u r 
months. 
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7 ( b ) ( 4 ) , A l a . Code 1975)). F u r t h e r , " [ i ] n R.L.B. v. Morgan  

County Department of Human Resources, 805 So. 2d 721, 725 

( A l a . C i v . App. 2001), t h i s c o u r t h e l d t h a t m a i n t a i n i n g a 

c h i l d i n f o s t e r c a r e i n d e f i n i t e l y i s not a v i a b l e a l t e r n a t i v e 

t o t e r m i n a t i o n of p a r e n t a l r i g h t s . " T.G. v. Houston County 

Dep't of Human Res., [Ms. 2070841, A p r i l 24, 2009] So. 3d 

, ( A l a . C i v . App. 2009). T h e r e f o r e , we conclude t h a t 

m a i n t a i n i n g the c h i l d i n f o s t e r c a r e w h i l e the f a t h e r and the 

p a t e r n a l grandmother attempt t o r e h a b i l i t a t e themselves was 

e r r o r . 

The judgment of the j u v e n i l e c o u r t i s r e v e r s e d , and t h i s 

cause i s remanded t o the j u v e n i l e c o u r t w i t h i n s t r u c t i o n s t o 

e n t e r a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and Thomas, J . , concur. 

P i t t m a n , J . , d i s s e n t s , w i t h w r i t i n g , which Moore, J . , 
j o i n s . 
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PITTMAN, Judge, d i s s e n t i n g . 

We have been i n s t r u c t e d by the Alabama Supreme Court 

t h a t , i n c o n s i d e r i n g an ap p e a l i n a t e r m i n a t i o n - o f - p a r e n t a l -

r i g h t s case, we are t o " a p p l y a presumption of c o r r e c t n e s s " t o 

a d e t e r m i n a t i o n r e g a r d i n g the v i a b i l i t y o f an a l t e r n a t i v e t o 

t e r m i n a t i o n . Ex p a r t e S t a t e Dep't of Human Res., 834 So. 2d 

117, 122 ( A l a . 2002). Under a consent judgment, R.C. v.  

Nachman, 969 F. Supp. 682, 702 (M.D. A l a . 1997), a f f ' d , 145 

F.3d 363 (11th C i r . 1998), DHR has the a f f i r m a t i v e duty t o 

f a c i l i t a t e f a m i l y r e u n i f i c a t i o n whenever t h a t g o a l i s 

p o s s i b l e . The j u v e n i l e c o u r t has det e r m i n e d i n t h i s case t h a t 

such r e u n i f i c a t i o n , c o n t r a r y t o DHR's c o n t e n t i o n s , i s p o s s i b l e 

i f a l l p a r t i e s heed the j u v e n i l e c o u r t ' s i n j u n c t i o n t o "work 

t o g e t h e r f o r the good o f the ... c h i l d . " The ev i d e n c e adduced 

i n the j u v e n i l e c o u r t c o n c e r n i n g the f a t h e r and the p a t e r n a l 

grandmother and t h e i r c u r r e n t c i r c u m s t a n c e s , a l t h o u g h 

c e r t a i n l y not a l l f a v o r a b l e t o t h e i r i n t e r e s t s , i s not so 

overwhelming as t o r e q u i r e a c o n c l u s i o n t h a t the j u v e n i l e 

c o u r t a c t e d o u t s i d e i t s d i s c r e t i o n i n c o n c l u d i n g t h a t DHR had 

not adduced the c l e a r and c o n v i n c i n g e v i d e n c e n e c e s s a r y t o 

negate the p r o s p e c t t h a t the p a t e r n a l grandmother may serve as 
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a v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n u n t i l a time when the 

f a t h e r may u l t i m a t e l y r i s e above h i s c u r r e n t d e f i c i e n c i e s . I 

t h e r e f o r e d i s s e n t from the r e v e r s a l . 

Moore, J . , co n c u r s . 
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