Rel: 01/15/2010

Notice: [his opinicn 1s zubjcct to formal zcovizion pefore ociclication in The advance
sneens of Southern Reporter. Readsrs are requested to netify the Reporter of Decisions,
Apccllate Courts, 300 Dexzor Avenog, MonTgonery, Alacama 36104-3741 ((3324)
shsr errors, n order that cozrections may be made

Alzbana
229-0649), of any Tveogrephloal or
coforce the ocinlon s crzinzed in Southern Reporter.

ALABAMA COURT OF CIVIL APPEALS

OCTOBER TERM, 2009-2010

2080284

Jacqueline Lee Mosley
V.
Builders South, Inc.

Appeal from Mobile Circuit Court
(DR-96-500152.02)

PER CURIAM.

Jacgueline Lee Mosley appeals from the trial court's

order requiring her to deliver the deed to certain real

property to Builders Scuth, Inc. {("Builders Scuth'").
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The disposition of this appeal is dependent upon the
procedural history of this case, which is as follows. Mosley
and her husband, Gerald M. Mosley ("the husband"), divorced in
1597. The divorce Judgment awarded Mosley, among other
things, 168 acres, known as the "Arden Road property.” The
husband appealed from the divoerce judgment, claiming that the
trial court had abused its discretion in dividing the marital
property, including the assets of the parties' construction

business, Buillders South.- Mosley v. Mosley, 747 So. 24 894

(Ala. Civ. App. 19%9).

In Mosley, this court affirmed the trial court's judgment
awarding Mcesley the Arden Road property, analyvzing the
arguments of the parties as follows:

"The dispute at trial centered on how the
business assets should be divided. The evidence as
to the net wvalue of Bullders South was highly
disputed. While the parties generally agreed as to
the worth of the corporation's assets, they
disagreed as to the amcunt of its liabilities. The
corporate assets, including office eguipment,
construction machinery, vehicles, tools,
receivables, and cash deposits (but excluding real

'"The husband was the president of Builders South; Mosley
was the secretary-treasurer. Mosley owned all the shares of
steck, so that Builders South was considered a minority
business enterprise. Mosley v. Mesley, 747 So. 2Z2d 884, 895
(Ala., Civ. App. 1999).
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catate and improvements) were valued at
approximately $990,000,

"The parties owned 168 acres on Arden Rcad in

Chunchula, Alabama. The headguarters of Builders
South is situated on five of those acres. The
five-acre tract is valued at $10,000. Improvements

on the five-acre Lract include an office building
with an attached living space that was the parties'
homeplace, valued at $65,000; a commercial warehouse
valued at $100,000; and a garage with a small
apartment, wvalued at §36,000. An area of 3
additional acres provides highway Ifrontage for the
business site. The remaining area of 160 acres in
the 168-acre parcel is timberland, and it is valued
at $170,000. The parties owned the following
additional real ©property: a two-acre lot in
Chunchula that had belonged Lo [Mesley's] family,
valued at $7,000; a lot on Highway 45 in Eight Mile,
Alabama, wvalued at $140,000; and a lot on Ziegler
Road wvalued at $25,000.

"[Mosley] testified that she was nct requesting,
and did not want, periodic alimony. She stated
that, in lieu of alimony, she preferred to have
income-preducing property, such as the 160 acres of
timberland, or a plece of construction equipment,
such as a c¢rane, that she could lesase to another
contractor. The trial court awarded the husband all
the assets of Builders South except for the
five—-acre tract and the 1improvements constituting
the business premises, which 1t awarded tc [Mosley].
The trial court also awarded the husband the
commercial lot on Ziegler Road. The trial court
awarded [Mosley] the remaining real estate: the 160
acres of timberland on Arden Rcad, the two-acre lot
in Chunchula that had belonged to [Mcsley's] family;
and the lect on Highway 45 in FEight Mile. The
husband's award, excluding debts and liabilities,
totals approximately $1,215,000. [Mosley's] award
totals approximately $428,000. There are no
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outstanding debts or liabilities on the property
awarded to [Mosley].

"The husband maintains that the debts and
liabilities on the property awarded to him amount to
5784,644.69. Fven 1f we accepted the husband's
debt-and-liability figure as accurate, the husband's
net award would amount to $430,355.31, & figure very
close to [Mosley's] net award. The husband contends
that the property division was inequitable because,
although the trial court gave him the assets of
Builders Scuth, it failed to include the premises on
which Builders South 1s 1located, its office,
warehouse, and garage--all of which are, according
to the husband, necessary to the continued cperation
of the business. He claims that if the business has
to pay the expense of relocation, as well as having
to shoulder its other liabilities, 1t may not
survive. The award of the business premises to
[Mosley], o¢f course, does not necessarily reguire
the business to relocate. The husband may buy
[Mosley's] interest or pay her rent., Cf. James v,
James, [764] So. 2d So. 2d [561, 5547 (Ala. Ciwv.
App. 1989) [reversed on other grounds, Ex parte

James, 764 So. 2d 557 (Ala. 19%99)] (observing that
the trial court's order ‘'doess nct prohibit the
husband from e buying out [Moslevy's]
interest'}), The latter option could, in fact, be
what the trial ccourt had in mind by awarding the
[Mosley] the property. She uneguivocally stated
that she wanted income-producing property instead of
alimony."

Id. at 899-900.

In the years after the entry of the divorce judgment and
the issuance of our decision in Mcsley, the parties filed
multiple contempt petitions and moticons to medify the divorce

Judgment. See Mess v, Mosley, 948 So. 24 560, 563 (Ala. Cilv,
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App. 2006) .¢ In Moss, this court discussed the parties'
postdivorce filings that are pertinent to the instant appgeal.

"Many of the contempt petitions stemmed from the
parties' disagreement over the true ownership of the
168 acres of real property on Arden Road. On May
20, 2002, the parties had pending before the trial
court, among other things, cross—-petitions seeking
to hold the other in contempt when, on that date,
Builders Scuth, Inc., moved to intervene, alleging
that 1t was the owner of the real property located
on Arden Road and averring that, on information and
belief, [Mosley] had Lrespassed on Lhe property and
had harvested an unknown guantity of timber
belonging to Builders Scuth. Nelther party objected
to the proposed intervention, and, on July 8, 2002,
the trial court granted Bullders South's motion to
intervene.

"On November 18, 2002, the trial court entered
an order 'restraining all parties from cutting
timber from the real property, the title to which is
in question, pending further orders of thle] court.,’
The order further required [Mosley] to provide an
accounting of all timber cut on the property and set
the matter for a hearing con all pending motions.
The matter was centinued and reset several Cimes,
The parties submitted briefs to the trial court
outlining their respective positions. Builders
South argued that the Jjudge whoe had tried the
divorce case had no Jjurisdicticon to distribute
property titled in Builders South when Builders
South was not a party to the divorce action and the
Judge had made no express finding that the
corporation and its assets were marital property."

‘Mosley had remarried and had taken the name "Moss" at the
time of the 2006 appeal. In this action, she once again gces
by the name of "Mosley."
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Id.

On November 29, 2004, the trial court entered an order
determining that it had no jurisdiction to make any further
orders with respect to property titled to Builders South and
denying all other pending motions. On March 30, 2005, fcur
months after that order had been entered, Builders South filed
a "Motion for Clarification" as to whether the November 29
order applied to all orders of the trial court regarding
property owned by Bullders South or only to future orders
regarding such property. On June 282, 2005, the trial court
granted the motion for c¢larification, finding that the
divorce judgment was

"'flawed in its inconsistent and improper
distributions o¢f the property of the intervencr,
Builders South, Inc., when Builders South was not a
party to the action, and when neither the
corporation nor its assets were found to be marital
assets of the parties. The Judgment purported to
award the assets of Bullders Scuth to the [husbkband]
but, in other paragraphs, awarded property Lo
[Moslevy], without acknowledging that the property
was owned by Bullders South, Inc. The Court,
therefore reaffirms paragraph 14 ¢f the original
Judgment of Divorce which awarded "to the [husband]
the business known as Builders South, Inc.[,] and
the assets of said company ..." Since paragraph 9
and 11 of the original Judgment are inconsistent
with the clear intent of paragraph 14, paragraphs 9
and 11 o¢of the Judgment of Divorce are hereby wvoid,
as are any other paragraphs in the coriginal Judgment
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which, without acknowledgment of ownership, awarded
assets of Builders Scuth, TInc. te [Mosley]."

Moss, 948 So. 2d at 565,

Mosley (under the name "Moss," see supra note 2} appealed
from the trial court's June 29, 2005, judgment. This court
dismissed the appeal for lack of appellate jurisdiction and
explained its rationale as follows:

"Despite being labeled a 'motion for
clarification,' the March 30, 2005, moticn Dby
Builders Scuth sought more than a clarification of
the trial court's November 29, 2004, order. A
'metion for clarification' is just what the name

implies: a request for an explanation from the trial
court as Lo the meaning of a prior, allegedly

unclear, order. A 'motion for clarification’' does
not seek to persuade the trial court that a prior
Judgment should be changed, mcdified, or

invalidated., If 1t does seek Lo do any of those
things, then it i1s not a "'motion to clarify' a
Judgment, but a mction to alter, amend, or vacate &
Judgment, one that, pursuant to Rule 5% (e), Ala. R.
Civ. P., must be filed not later than 30 days after
entry of the judgment. TIf a trial court's response
to a 'mection for clarification' 1is to explain,
rather than to alter, amend, or vacate a prior
order, then thal response is a strong indicator that
the motion was, in fact, one seeking clarificatiocn.
See Gold Kist, Tngc., v. Crouch, 671 Sc. 2d 695, 696
(Ala. Civ. App. 1995) (noting that 'the original
order was not modiflied by [the request for
clarification]; the court simply clarified what we
conclude was an abundantly c¢lear corder'), The
converse 1is alsc true. If the trial court's
respense to a metion for clarification does 'more
than merely clarify the trial court's previous
order, ' by making, for example, 'modiflications that
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[are] more substantial in nature than the correction
of a mere mechanical mistake, ' then such correcticns
must be made pursuant to either Rule 5% (e) or Rule
60(b), Ala. R. App. P. PaLe v. Pate, 849 Sc¢. 2d
872, 976 {(Ala. Civ. App. 2002).

"The motion bky Builders South scught oral
argument and attached a 'proposed order' aimed nob
only at altering the trial court's November 29,
2004, order, but also at amending the eight-year-old
divorce judgment. The mcoction accomplished that aim
when the trial court, in purporting to amend the
divorce judgment on June 29, 2005, adopted,
verbatim, Bullders South's propoesed order. We can
hardly imagine a motion less deserving of the
designation 'motion for clarification'; we conclude
that 1t was a postjudgment motion to alter, amend,
or vacate a judgment pursuant to Rule 592(e), Ala. R.
App. P. The motion cannot e construed as one
pursuant to Rule 60(b), Ala. R. App. P., because it
did not allege any of the grounds for relief under

that rule, See Luker wv. Carrell, [Ms. 2040318,
March 31, 2006] = So. 3d ~ {Ala. Civ. App. 2006)
[reversed ¢n other grounds, Ex parte Tuker, [Ms,.
1051805, Aug. 31, 2007]  So. 3d (A1la.2007)].

"The motion was filed on March 30, 2005, 121
days after the court's November 29, 2004, order,
long past the time for filing either a postjudgment
motion pursuant toe Rule 59{e), Ala. R, Civ. P., or
a notice of appeal pursuant to Rule 4 (a}, Ala. R.
App. P., and long after the trial court had lost
Jurisdiction to alter, amend, or vacate the November
29, 2004, order. See George v. Sims, 888 So. 2d
1224 (Ala. 2004):

"'M"A final judgment 1s an order 'that
conclusively determines the issues before
the court and ascertains and declares the
rights of the parties involved.,'"
Lunceford v. Monumental Life Ins. Co., 0641
So. 2d 244, 246 {(Ala. 199%4) (gquoting Bean
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v. Craig, 557 Sc. 24 124%, 1252 ({(Ala.
1590} ). Generally, a trial court has no
Jurisdiction to modify or amend a final
order more than 30 days after the judgment
has been entered, except to correct
clerical errors. See Rule 59(e) and Rule
&0, Ala. R. Civ. P.; Cornelius v. Green,
477 So. 2d 1363, 1365 (Ala. 1885) (holding
that the trial court had no jurisdiction to
modify 1ts final order more than 30 days
after 1its final Jjudgment); Dickerson v,
Dickerson, 885 So. 2d 160, 166 {(Ala. Civ,
App. 2003) (holding that, absent a timely
postjudgment moticon, the trial court has no
Jurisdiction to alter, amend, or vacate a
final Jjudgment); and Superior Sec. Serv.,
Inc. v. Azalea City Fed. Credit Union, 651
So. 2d 28, 29 (Ala. Civ., App. 1994) ("It is
well settled that after 30 days elapse
following the entry of a Jjudgment, the
trial court no Jlonger has authority to
correct or amend 1ts judgment, except for
clerical errors.").'

"888 So. 2Z2d at 1226-27.

"Because the trial court's November 29, 2004,
order became final before Builders South esver filed
its "™Motion for Clarifigcation,' the court had no
Jjurisdiction to amend its November 29, 2004, order
and its June 29, 2005, corder purporting to do so and
Lo amend the divorce Jjudgment is void. An appeal
from a void judgment must be dismissed. See, e.9.,
Ex parte Citizens Bank, 879 So. 2d 535, 540 (Ala.
2003); and Carter v. Hilliard, 838 So. 2d 1062 (Ala.
Civ. App. 2002)."

Mosgs, 948 So. 2d at b6b-66.
On May 30, 2007, subseguent to the issuance of this

court's opinion in Moss, Builders South filed a moticon to
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regulire Mosley to deliver to it the deed to the Arden Road
property that she had been awarded in the divorce Jjudgment.
On November 14, 2008, after a hearing on the motion, the trial
court entered on order finding that, because Builders South
had held title to the Arden Road property at the time of the
divorce and because it had not been made a party to the
divorce action, the trial court had lacked Jurisdiction to
award Mosley the Arden Road property in the divorce judgment.
Accordingly, the trial court stated, that portion of the
divorce judgment awarding Mosley the Arden Road property was
void, and she was ordered to deliver the deed tc that property
to Builders South. Mosley timely appealed from the trial
court's order.

Mosley contends that the November 14, 2008, order
requliring her to deliver to Builders South the deed to the
Arden Road property that she was awarded 1in the divecrce
Jjudgment 1s barred by the doctrine ¢of res judicata. Bullders
South counters that, because 1t was not a party to the

original divorce action, res judicata is inapplicable.

10
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In Roubicek v. Roubicek, 246 Ala. 442, 449, 21 So. 2d

244, 251 (1945), our supreme court recognized the general rule
that a divorce court lacks Jurisdiction to divide property
legally titled in the name of a third party not joined 1in the
divorce action. 246 Ala. at 449, 21 So. 2d at 251. The
supreme court later explained the holding in Roubicek as
follows:
"It 1is obvious that the court would ke guilty of
denying due process toe the [third party] 1if the
court should take property of the [third party] and
give it to another in a proceeding where the [third
party] was not a party and was not given the

elemental right to be heard.”

Boswell wv. Boswell, 280 Ala. 53, 60, 189 S5So. 2d 854, 860

(1966). Consistent with that reasoning, later Alabama cases
have carved out an exception to the general rule that allows
a divorce court to enter a judgment affecting property titled
in the name of a2 third party when the third party appears in
the diverce proceeding and, as the Beswell court put it, 1is

"given the elemental right to be heard.™” See, 2.9., Moody v.

Moedy, 339 So. 2d 1030 (Ala. Civ. App. 1976) (holding that,
because the attorney to whoem the husband had purportedly
conveyed a cablin loC represented the huskband tChroughout the

divorce proceeding in which ownership of the lot was litigated

11
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and passed to wife, the divorce court did not err in entering
a judgment disposing of the cabin lot without formally joining
the attorney as party).

In Owen v. Miller, 414 3So. 2d 889 (Ala. 1981), a

divorcing husband and his sister held joint legal title to
gseveral bank accounts. The sister appeared at the divoerce
trial for the purposes of attempting to gain ownership of
those accounts. Also, the sister filed a successful motion
with the divorce court to release funds in a bank account she
singly owned that the divorce court had mistaken for marital
property. After the trial, the divorce court awarded
ownership of the disputed bank accounts to the wife and the
children of the husband. 414 So. Zd at 890. The sister then
filed an action against the wife, the children, and the bank
holding the accounts, claiming ownership of the funds in the
accounts. Our supreme court concluded that, although the
sister had never been made a party to the divorce proceedings,
she was bound by the divorce judgment under the doctrine of
res Judicata as "Tal ncn-party who  has an interest

sufficiently close tco the matter litigated and who had an

12
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adequate opportunity to litigate the 1issue in the prior
proceeding.”" 414 So. Zd at 891.

In Lyons v. Lyons, 340 So. 2d 450 {(Ala. Civ. App. 197%6),

a husband argued on appeal that the circuilt court that had
adjudicated his divorce case "was without authority tco direct
conveyance 0f corporate property in a proceeding to which the
corporation was not a party." 1d. at 451. This court
recognized the general rule asserted by the huskand but held
that an exception to that rule applied when one or both
spouses treat a closely held corporation as an alter ege. 1d.
at 451-52. This court recognized that, in such cases, a
divorce court has the authority to pierce the corpcerate veil
and to divide corporate property without adding the
corporation as a party so long as the principal of the
corporaticn was properly before the court. Id., at 452, Lvyons
has often been cited as authorizing divorce courts to divide
corporate assets under the alter-ego theory.

There is no evidence 1in this case, however, that, in
dividing the assets of Builders South between the parties in
the divorce Jjudgment, the trial court treated Builders South

as an alter ego of either party; indeed it dces not appear

13
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that the issue whether Builders 3South was an alter ego of
either party was even raised at trial. Instead, as indicated
in this court's opinion in Mcsley, supra, both the parties and
the trial court simply treated Builders South, which was
wholly owned by the parties, as the largest marital asset.
However, the holding in Lyons does nct preclude this court
from applying the rule in Mcody and Qwen.

In this case, the sole owners of Builders Scuth were
before the trial court on the 1issue o©of the division of
Builders South's assets. If Builders South had any okjection
to the treatment of its assets as marital property, the
husband or Mosley could have raised that objection on behalf
of the corporation and could have been heard on that 1ssue.
Like the attorney 1in Mcody, the principals in the corporation
sat by silently while a court tock acticon affecting property
titled in the corpcration's name. Like the sister in QOwen,
Builders South is bound by the judgment as a nconparty who had
an interest sufficiently close to the matter litigated and who
had an adeguate opportunity to litigate the issue in the prior

proceeding.

14
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The parties to the divorce action incorporated Builders
South during the course of their marriage. The husband and
Mosley were the only two corporate officers, and Mosley owned
all the shares of stock inBuilders South. Builders South was
a significant marital asset of the parties; therefore, 1 t was
subject to equitable distribution between the divorcing

parties. See, e.qg., TenEyck v. TenEyck, 885 So. 2d 146, 154

(Ala. Civ. App. 2003) (The parties' business, a limited
liability corporation, was the "only significant marital
asset; [thus,] the trial court was free to include 1t sworth

in it s computation of the parties' marital assets and its
equitable distribution of those assets."); see also Shewbart
v. Shewbart, 19 So. 3d 223 (Ala.Civ.App. 2009) (fair market
value of husband's sole proprietorship, taking into
consideration allof itsassets, must be used in fashioning an
equitable division of marital property); Petrey v. Petrey, 989
So. 2d 1128 (Ala.Civ. App. 2008) (affirming trial court's
judgment holding the wife 1in contempt for her failure to
transfer to the husband a business she owned, as ordered 1in
the divorce judgment equitably distributing the marital

property); Combs v. Combs, 4 So. 3d 1141, 1149 (Ala. Civ. App.

15



