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PER CURIAM. 

A.B. ("the w i f e " ) a p p e a l s f r o m a judgment o f t h e 

Montgomery C i r c u i t C o u r t d i v o r c i n g h e r f r o m J.B. ("the 

h u s b a n d " ) , a w a r d i n g p r i m a r y p h y s i c a l c u s t o d y o f t h e p a r t i e s ' 

m i n o r c h i l d , J . S . B . , t o t h e h u s b a n d , a w a r d i n g t h e w i f e 
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v i s i t a t i o n w i t h t h e c h i l d , o r d e r i n g t h e w i f e t o p a y c h i l d 

s u p p o r t , a s s e s s i n g a c h i l d - s u p p o r t a r r e a r a g e a g a i n s t t h e w i f e , 

and r e q u i r i n g t h e w i f e t o p a y o n e - h a l f o f t h e c o s t s o f h e a l t h 

i n s u r a n c e f o r t h e c h i l d and o n e - h a l f o f any e x t r a - c u r r i c u l a r 

e x p e n s e s f o r t h e c h i l d . The t r i a l c o u r t a l s o o r d e r e d t h e 

p a r t i e s t o e q u a l l y s h a r e a d e b t owed t o t h e I n t e r n a l Revenue 

S e r v i c e ("the IRS") a n d o r d e r e d t h e w i f e t o p a y o n e - h a l f o f 

t h e h u s b a n d ' s a t t o r n e y ' s f e e s . We a f f i r m i n p a r t and r e v e r s e 

i n p a r t . 

P r o c e d u r a l B a c k g r o u n d 

On November 29, 2007, t h e w i f e f i l e d a c o m p l a i n t i n t h e 

E l m o r e C i r c u i t C o u r t s e e k i n g a d i v o r c e f r o m t h e h u s b a n d . The 

w i f e a l l e g e d t h a t one m i n o r c h i l d , J.S.B., h a d b e e n b o r n t o 

t h e p a r t i e s on December 22, 2003. The h u s b a n d a n s w e r e d t h e 

c o m p l a i n t , a s s e r t i n g t h a t n o t one b u t two c h i l d r e n h a d b e e n 

b o r n t o t h e p a r t i e s : D.B., who was b o r n i n A u g u s t 1997 d u r i n g 

t h e p a r t i e s ' common-law m a r r i a g e , and J.S.B., who was b o r n t o 

t h e p a r t i e s a f t e r a c e r e m o n i a l m a r r i a g e . The h u s b a n d 

c o u n t e r c l a i m e d f o r c u s t o d y o f t h e c h i l d r e n , v i s i t a t i o n , c h i l d 

s u p p o r t , a n d a t t o r n e y ' s f e e s . The h u s b a n d a l s o s o u g h t a 

change o f venue t o t h e Montgomery C i r c u i t C o u r t , a s s e r t i n g 
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t h a t he and t h e w i f e h a d l i v e d i n Montgomery C o u n t y d u r i n g 

t h e i r m a r r i a g e ; t h e E l m o r e C i r c u i t C o u r t g r a n t e d t h a t m o t i o n . 

A f t e r t h e c a s e was t r a n s f e r r e d t o t h e Montgomery C i r c u i t 

C o u r t ("the t r i a l c o u r t " ) , t h e p a r t i e s s t i p u l a t e d t h a t t h e 

o l d e s t c h i l d , D.B., was n o t t h e h u s b a n d ' s b i o l o g i c a l c h i l d . 

The p a r t i e s a l s o s t i p u l a t e d t h a t whomever r e c e i v e d c u s t o d y o f 

J.S.B. w o u l d be e n t i t l e d t o c l a i m h e r as a d e p e n d e n t f o r t a x 

p u r p o s e s . 

On A u g u s t 5, 2008, a f t e r a h e a r i n g , t h e t r i a l c o u r t 

e n t e r e d a j u d g m e n t d i v o r c i n g t h e p a r t i e s , a w a r d i n g j o i n t l e g a l 

c u s t o d y o f J.S.B. t o b o t h p a r t i e s b u t a w a r d i n g p r i m a r y 

p h y s i c a l c u s t o d y t o t h e h u s b a n d , and o r d e r i n g t h e w i f e t o p a y 

$ 5 5 1 e a c h month i n c h i l d s u p p o r t . The t r i a l c o u r t a l s o 

e s t a b l i s h e d a c h i l d - s u p p o r t a r r e a r a g e i n t h e amount o f $5,000 

t o be p a i d a t t h e r a t e o f an a d d i t i o n a l $100 p e r m o n t h ; 

o r d e r e d t h e w i f e t o p a y an a d d i t i o n a l amount t o t h e h u s b a n d 

r e p r e s e n t i n g o n e - h a l f o f t h e c o s t o f h e a l t h i n s u r a n c e f o r t h e 

c h i l d ; o r d e r e d t h e p a r t i e s t o s h a r e e q u a l l y i n t h e c o s t s o f 

t h e c h i l d ' s e x t r a c u r r i c u l a r and s p o r t s - r e l a t e d a c t i v i t i e s ; and 

o r d e r e d t h e p a r t i e s t o s h a r e e q u a l l y t h e c o s t s o f any d e b t s 
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owed t o t h e I R S . F i n a l l y , t h e t r i a l c o u r t o r d e r e d t h e w i f e t o 

p a y t h e h u s b a n d ' s a t t o r n e y ' s f e e s . 

The m o t h e r t i m e l y f i l e d , p u r s u a n t t o R u l e 59, A l a . R. 

C i v . P., a m o t i o n t o a l t e r , amend, o r v a c a t e t h e j u d g m e n t o r , 

i n t h e a l t e r n a t i v e , f o r a new t r i a l . On t h a t same d a t e , t h e 

m o t h e r f i l e d a m o t i o n s e e k i n g t h e r e c u s a l o f t h e t r i a l j u d g e . 

On September 9, 2008, a f t e r o r a l a r g u m e n t s , t h e t r i a l c o u r t 

d e n i e d t h e w i f e ' s p o s t j u d g m e n t m o t i o n ; i t a l s o e n t e r e d an 

o r d e r g r a n t i n g h e r m o t i o n t o r e c u s e . 1 On September 10, 2008, 

t h e h u s b a n d f i l e d a r e s p o n s e o p p o s i n g t h e w i f e ' s p o s t j u d g m e n t 

m o t i o n ; i n t h a t m o t i o n , t h e h u s b a n d ' s a t t o r n e y s u b m i t t e d 

d o c u m e n t a t i o n i n s u p p o r t o f h i s a t t o r n e y ' s f e e s . 

On Sep t e m b e r 17, 2008, t h e w i f e f i l e d a " M o t i o n t o 

R e c o n s i d e r . " On Sept e m b e r 20, 2008, t h e w i f e a p p e a l e d . 

1On a p p e a l , t h e w i f e h a s n o t c h a l l e n g e d t h e p r o p r i e t y o f 
t h e t r i a l j u d g e ' s g r a n t i n g t h e w i f e ' s m o t i o n t o r e c u s e on t h e 
same d a t e t h a t he d e n i e d h e r p o s t j u d g m e n t m o t i o n . 
A d d i t i o n a l l y , a f t e r t h e t r i a l j u d g e e n t e r e d an o r d e r o f 
r e c u s a l , t h e c a s e was s u b s e q u e n t l y r e a s s i g n e d t o a n o t h e r t r i a l 
j u d g e , who a l s o e n t e r e d an o r d e r o f r e c u s a l . The c a s e was 
t h e n r e a s s i g n e d t o t h e s o l e r e m a i n i n g a c t i v e t r i a l j u d g e i n 
t h e d o m e s t i c - r e l a t i o n s d i v i s i o n o f t h e Montgomery C i r c u i t 
C o u r t , who a l s o e n t e r e d an o r d e r o f r e c u s a l . 
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B a c k g r o u n d 

A t t h e h e a r i n g i n t h i s m a t t e r , a t w h i c h o r e t e n u s 

e v i d e n c e was r e c e i v e d , t h e w i f e t e s t i f i e d t h a t she and t h e 

h u s b a n d h a d m a r r i e d on F e b r u a r y 11, 1998. A c c o r d i n g t o t h e 

w i f e , she and t h e h u s b a n d h a d s e p a r a t e d i n November 2006 

b e c a u s e t h e y c o u l d n o t g e t a l o n g ; t h e w i f e a t t r i b u t e d t h e i r 

m a r i t a l p r o b l e m s t o money i s s u e s and t h e h u s b a n d ' s s u b s t a n c e -

a b u s e i s s u e s . A c c o r d i n g t o t h e w i f e , t h e h u s b a n d h a d s o u g h t 

t r e a t m e n t f o r h i s s u b s t a n c e - a b u s e p r o b l e m a t an i n p a t i e n t 

t r e a t m e n t f a c i l i t y . The w i f e a l s o a d m i t t e d t h a t s he h a d 

a t t e m p t e d t o have t h e h u s b a n d c o m m i t t e d t o a m e n t a l - h e a l t h 

t r e a t m e n t f a c i l i t y d u r i n g November 2006, a r o u n d t h e t i m e o f 

t h e p a r t i e s ' s e p a r a t i o n , b e c a u s e o f t h e h u s b a n d ' s s u i c i d a l and 

t h r e a t e n i n g g e s t u r e s . The w i f e ' s p e t i t i o n f o r commitment was 

d i s m i s s e d . 

A t t h e h e a r i n g , t h e w i f e i n v o k e d h e r F i f t h Amendment 

r i g h t when q u e s t i o n e d as t o w h e t h e r she h a d en g a g e d i n an 

a d u l t e r o u s a f f a i r d u r i n g t h e m a r r i a g e . The w i f e a l s o i n v o k e d 

h e r F i f t h Amendment r i g h t when a s k e d i f , w h i l e i n t h e p r e s e n c e 

o f h e r d a u g h t e r s , she h a d c o h a b i t a t e d w i t h a man who was s t i l l 

m a r r i e d t o a n o t h e r woman. The w i f e , h o w e v er, a d m i t t e d t h a t 
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c e r t a i n i n c r i m i n a t i n g p h o t o g r a p h s o f h e r s e l f and h e r p a r a m o u r , 

T i m o t h y V., h a d b e e n p o s t e d on h e r " M y S p a c e " I n t e r n e t a c c o u n t 

i n 2007, w h i l e t h e p a r t i e s were s t i l l l e g a l l y m a r r i e d b u t were 

s e p a r a t e d . The w i f e t e s t i f i e d , h owever, t h a t h e r a c c o u n t h a d 

been " h a c k e d . " 

The w i f e t e s t i f i e d t h a t , upon t h e p a r t i e s ' s e p a r a t i o n , 

she and t h e c h i l d r e n h a d r e m a i n e d i n t h e m a r i t a l r e s i d e n c e and 

t h e h u s b a n d h a d i n i t i a l l y moved o u t . A p p a r e n t l y , t h e h u s b a n d 

l a t e r moved b a c k i n t o t h e m a r i t a l r e s i d e n c e and t h e w i f e moved 

o u t o f t h a t r e s i d e n c e ; t h e c h i l d r e n r e m a i n e d i n t h e m a r i t a l 

r e s i d e n c e w i t h t h e h u s b a n d . A f t e r l e a v i n g t h e m a r i t a l 

r e s i d e n c e , t h e w i f e l i v e d a t v a r i o u s a d d r e s s e s , m o v i n g i n w i t h 

d i f f e r e n t f e m a l e f r i e n d s . The w i f e e v e n t u a l l y moved i n t o a 

ho u s e i n E l m o r e C o u n t y . D.B. s u b s e q u e n t l y moved i n w i t h t h e 

w i f e ; a t t h e t i m e o f t h e h e a r i n g , D.B. c o n t i n u e d t o l i v e w i t h 

t h e w i f e . 

The w i f e t e s t i f i e d t h a t she and t h e h u s b a n d h a d a g r e e d 

t h a t t h e y w o u l d a l t e r n a t e t h r e e - m o n t h c u s t o d i a l p e r i o d s w i t h 

J . S.B. A c c o r d i n g t o t h e w i f e , J.S.B. h a d t h e n l i v e d w i t h t h e 

w i f e f o r a t h r e e - m o n t h p e r i o d and t h e w i f e h a d t h e n r e t u r n e d 

J . S.B. t o t h e h u s b a n d ; t h e w i f e t e s t i f i e d t h a t t h e h u s b a n d h a d 
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n o t r e t u r n e d J.S.B. t o t h e w i f e a f t e r h i s t h r e e - m o n t h 

c u s t o d i a l p e r i o d . The w i f e a c k n o w l e d g e d t h a t , a t t h e t i m e o f 

t h e h e a r i n g , J.S.B. h a d b e e n r e s i d i n g w i t h t h e h u s b a n d f o r 19 

months. The w i f e a d m i t t e d t h a t , d u r i n g t h a t 19-month p e r i o d , 

she h a d n o t p r o v i d e d any f i n a n c i a l s u p p o r t t o J.S.B. The w i f e 

c l a i m e d t h a t t h e h u s b a n d o c c a s i o n a l l y h a d r e f u s e d t o a l l o w t h e 

w i f e t o v i s i t w i t h J.S.B. The w i f e t e s t i f i e d t h a t D.B. and 

J.S.B. saw e a c h o t h e r " e v e r y o t h e r w e e k e n d " a n d t h a t t h e y h a d 

a " n o r m a l s i s t e r r e l a t i o n s h i p . " A c c o r d i n g t o t h e w i f e , b o t h 

D.B. and J.S.B. were i n s u r e d t h r o u g h M e d i c a i d . 

The w i f e a c k n o w l e d g e d t h a t she and t h e h u s b a n d h a d b e e n 

l i v i n g t o g e t h e r when D.B. was b o r n and t h a t t h e y h a d i n i t i a l l y 

t o l d D.B. t h a t t h e h u s b a n d was h e r f a t h e r . By t h e t i m e o f t h e 

h e a r i n g , h o w e v e r, D.B. h a d b e e n t o l d t h a t t h e h u s b a n d was n o t 

h e r f a t h e r . The w i f e h a d n e v e r s o u g h t t o c o l l e c t c h i l d 

s u p p o r t f r o m D.B.'s b i o l o g i c a l f a t h e r . 

A t t h e t i m e o f t h e h e a r i n g , t h e w i f e h a d b e e n e m p l o y e d 

f o r a p p r o x i m a t e l y one y e a r ; she was w o r k i n g f u l l - t i m e and h e r 

g r o s s m o n t h l y income was $1,833. She e x p l a i n e d t h a t she h a d 

n o t w o r k e d d u r i n g most o f t h e m a r r i a g e . The w i f e t e s t i f i e d 

t h a t t h e p a r t i e s owned no r e a l p r o p e r t y and no p e r s o n a l 
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p r o p e r t y . A c c o r d i n g t o t h e w i f e , t h e p a r t i e s owed a d e b t t o 

t h e I R S . The w i f e a l s o t e s t i f i e d t h a t any d e b t t h e p a r t i e s 

m i g h t h a v e owed t o V.M. and B.M., J.S.B.'s p a t e r n a l 

g r a n d m o t h e r and p a t e r n a l s t e p g r a n d f a t h e r , h a d b e e n s a t i s f i e d 

t h r o u g h t h e c o n v e y a n c e o f p e r s o n a l p r o p e r t y ; she i n t r o d u c e d 

i n t o e v i d e n c e a document p u r p o r t i n g t o a t t e s t t o t h e 

s a t i s f a c t i o n o f t h a t d e b t . 

The w i f e t e s t i f i e d t h a t she h a d b e e n a d m i t t e d t o a 

m e n t a l - h e a l t h f a c i l i t y i n 2006 f o r t h e t r e a t m e n t o f 

d e p r e s s i o n ; she a c k n o w l e d g e d t h a t she h a d s u f f e r e d f r o m 

d e p r e s s i o n i n t h e p a s t , b u t she d e n i e d t h a t h e r d e p r e s s i o n 

r e q u i r e d m e d i c a t i o n . W h i l e a t t h e m e n t a l - h e a l t h f a c i l i t y , t h e 

w i f e was d i a g n o s e d w i t h b i p o l a r d i s o r d e r ; she t e s t i f i e d , 

h o w e v e r , t h a t she h a d b e e n m i s d i a g n o s e d . She d e n i e d t a k i n g 

any m e d i c a t i o n s a t t h e t i m e o f t h e h e a r i n g . 

The h u s b a n d t e s t i f i e d t h a t , a t t h e t i m e o f t h e h e a r i n g , 

he and J.S.B. were l i v i n g w i t h t h e p a t e r n a l g r a n d m o t h e r and 

t h e p a t e r n a l s t e p g r a n d f a t h e r . A c c o r d i n g t o t h e h u s b a n d , he 

was e m p l o y e d f u l l - t i m e w i t h a c a b l e company and he e a r n e d 

a p p r o x i m a t e l y $1,850 p e r m o n t h ; he h a d b e e n e m p l o y e d w i t h t h a t 

company f o r two months a t t h e t i m e o f t h e h e a r i n g . A c c o r d i n g 
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t o t h e h u s b a n d , he i n c u r r e d $500 p e r month f o r c h i l d c a r e . He 

h a d r e c e n t l y o b t a i n e d h e a l t h i n s u r a n c e t h r o u g h h i s e m p l o y e r , 

c o v e r i n g J.S.B. a t a c o s t o f a p p r o x i m a t e l y $264 p e r month. 

On c r o s s - e x a m i n a t i o n , t h e h u s b a n d a d m i t t e d t h a t he was 

c e r t i f i e d as a p l u m b e r a n d t h a t p r e v i o u s l y he h a d e a r n e d as 

much as $24 an h o u r . The h u s b a n d t e s t i f i e d t h a t he was no 

l o n g e r a b l e t o work as a p l u m b e r b e c a u s e o f c e r t a i n m e d i c a l 

c o n d i t i o n s . The h u s b a n d t e s t i f i e d t h a t he h a d b e e n d i a g n o s e d 

w i t h a t t e n t i o n d e f i c i t / h y p e r a c t i v i t y d i s o r d e r and t h a t he h a d 

two r u p t u r e d d i s k s i n h i s b a c k . F o r t h o s e c o n d i t i o n s , he h a d 

b e e n p r e s c r i b e d and was t a k i n g A d d e r a l l , a s t i m u l a n t , and 

L o r c e t , a p a i n m e d i c a t i o n . The h u s b a n d a l s o a d m i t t e d t h a t , on 

o c c a s i o n , he t o o k X a n a x , an a n t i a n x i e t y m e d i c a t i o n , and t h a t 

he h a d r e c e n t l y t a k e n F l e x e r i l , a m u s c l e r e l a x e r , and 

C y m b a l t a , an a n t i d e p r e s s a n t . 

The h u s b a n d t e s t i f i e d t h a t , d u r i n g t h e p a r t i e s ' m a r r i a g e , 

he h a d i n a d v e r t e n t l y d i s c o v e r e d t h e w i f e h a v i n g s e x u a l 

r e l a t i o n s w i t h T i m o t h y V., t h e h u s b a n d ' s b e s t f r i e n d , i n t h e 

m a r i t a l home. The h u s b a n d t e s t i f i e d t h a t he h a d s u b s e q u e n t l y 

a d m i t t e d h i m s e l f t o a m e n t a l - h e a l t h f a c i l i t y f o r t h r e e d a y s . 

The h u s b a n d a d m i t t e d t h a t he h a d a t t e m p t e d s u i c i d e on more 
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t h a n one o c c a s i o n and t h a t one o f t h o s e a t t e m p t s h a d o c c u r r e d 

a r o u n d t h e t i m e o f t h e p a r t i e s ' s e p a r a t i o n , i n November 2006. 

A c c o r d i n g t o t h e h u s b a n d , he s u b s e q u e n t l y h a d b e e n h e l d i n t h e 

same m e n t a l - h e a l t h f a c i l i t y i n l a t e November 2006, a l s o a r o u n d 

t h e t i m e o f t h e p a r t i e s ' s e p a r a t i o n , a f t e r t h e w i f e h a d f i l e d 

a p e t i t i o n t o h a v e h i m c o m m i t t e d . A g u a r d i a n a d l i t e m h a d 

b e e n a p p o i n t e d f o r t h e h u s b a n d a t t h a t t i m e , and he h a d 

r e m a i n e d a t t h e f a c i l i t y f o r s i x t o s e v e n d a y s . A f t e r a 

commitment h e a r i n g , t h e w i f e ' s p e t i t i o n was d i s m i s s e d . 

A c c o r d i n g t o t h e h u s b a n d , t h e w i f e h a d w o r k e d v e r y l i t t l e 

d u r i n g t h e m a r r i a g e . The h u s b a n d t e s t i f i e d t h a t he h a d n o t 

p r e v e n t e d h e r f r o m w o r k i n g and t h a t t h e w i f e h a d b e e n a b l e t o 

m a i n t a i n employment b u t h a d e l e c t e d n o t t o do s o . The h u s b a n d 

t e s t i f i e d t h a t t h e w i f e has a b a d t e m p e r , t h a t she h a d s t r u c k 

h i m d u r i n g t h e m a r r i a g e , a n d t h a t she h a d done so i n t h e 

p r e s e n c e o f t h e c h i l d r e n . 

The h u s b a n d d e n i e d t h a t he h a d e v e r p r e v e n t e d t h e w i f e 

f r o m e x e r c i s i n g v i s i t a t i o n w i t h J.S.B. A c c o r d i n g t o t h e 

h u s b a n d , t h e w i f e h a d w a n t e d b o t h c h i l d r e n t o l i v e w i t h h i m a t 

one p o i n t b e c a u s e , he s a i d , t h e w i f e h a d i n d i c a t e d t h a t t h e 

h u s b a n d was t h e b e t t e r p a r e n t . The h u s b a n d t e s t i f i e d t h a t t h e 
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w i f e l a t e r c h a n g e d t h e l i v i n g a r r a n g e m e n t , m o v i n g D.B. i n w i t h 

h e r b u t l e a v i n g J.S.B. w i t h h i m . A c c o r d i n g t o t h e h u s b a n d , he 

h a d a s k e d t h e w i f e on many o c c a s i o n s f o r f i n a n c i a l h e l p w i t h 

J.S.B., b u t , he s a i d , t h e w i f e h a d r e s p o n d e d t h a t she w o u l d 

n o t " p a y a n y t h i n g u n t i l a j u d g e t o l d h e r t o p a y . " The h u s b a n d 

a l s o t e s t i f i e d , a l t h o u g h c o n f u s i n g l y , r e g a r d i n g " s t i m u l u s " 

c h e c k s f r o m t h e f e d e r a l g o v e r n m e n t t h a t h a d b e e n " c a n c e l l e d 

o u t " and t h a t " t h e y h a d t o o k t h e [ s t i m u l u s ] c h e c k s t o p a y t h e 

b i l l . " The h u s b a n d ' s r e f e r e n c e t o " t h e b i l l " p r e s u m a b l y 

r e f e r r e d t o t h e d e b t t h e p a r t i e s owed t h e I R S . 

T i f f a n y V. t e s t i f i e d t h a t she a n d h e r f o r m e r h u s b a n d , 

T i m o t h y V., h a d b e e n f r i e n d s w i t h t h e h u s b a n d and t h e w i f e f o r 

y e a r s . A c c o r d i n g t o T i f f a n y , she and T i m o t h y a r e now d i v o r c e d 

b e c a u s e o f an a d u l t e r o u s a f f a i r t h a t o c c u r r e d b e t w e e n t h e w i f e 

and T i m o t h y i n 2006. T i f f a n y a l s o t e s t i f i e d t h a t t h e h u s b a n d 

h a d b e e n t h e p r i m a r y c a r e g i v e r t o J.S.B. d u r i n g t h e p a r t i e s ' 

m a r r i a g e . 

V.M., J.S.B.'s p a t e r n a l g r a n d m o t h e r , t e s t i f i e d t h a t t h e 

h u s b a n d and t h e w i f e h a d l i v e d w i t h h e r a t c e r t a i n t i m e s 

d u r i n g t h e i r m a r r i a g e . The p a t e r n a l g r a n d m o t h e r t e s t i f i e d 

t h a t , d u r i n g t h e t i m e t h e h u s b a n d and t h e w i f e l i v e d w i t h h e r , 
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t h e w i f e d i d n o t h e l p much w i t h c o o k i n g a n d c l e a n i n g . 

A c c o r d i n g t o t h e p a t e r n a l g r a n d m o t h e r , t h e h u s b a n d was more 

p a t i e n t w i t h t h e c h i l d r e n a nd h a d d i s c i p l i n e d them more 

a p p r o p r i a t e l y . The p a t e r n a l g r a n d m o t h e r a l s o t e s t i f i e d t h a t 

she h a d w i t n e s s e d t h e w i f e s t r i k e D.B. and d r a g h e r b y h e r 

h a i r . 

The p a t e r n a l g r a n d m o t h e r a l s o t e s t i f i e d t h a t s he h a d h a d 

t o r e t i r e b e c a u s e o f t h e h e a l t h o f t h e p a t e r n a l s t e p -

g r a n d f a t h e r , who was on o x y g e n . She a l s o t e s t i f i e d t h a t , 

d e s p i t e t h e f a c t t h a t she was a t home a l l day, J.S.B. n e e d e d 

t o be i n day c a r e w h i l e t h e h u s b a n d w o r k e d b e c a u s e t h e 

p a t e r n a l s t e p g r a n d f a t h e r l i k e d t o k e e p t h e ho u s e d a r k and " i t 

i s n o t good f o r a c h i l d t o be i n t h e r e . " A c c o r d i n g t o t h e 

p a t e r n a l g r a n d m o t h e r , t h e h u s b a n d p a i d h e r $800 p e r month t o 

l i v e i n h e r h o u s e ; t h a t amount was i n t e n d e d t o c o v e r r e n t , 

u t i l i t i e s , a nd g r o c e r i e s f o r t h e h u s b a n d and J.S.B. 

I . C u s t o d y 

The w i f e f i r s t c h a l l e n g e s t h e aw a r d o f c u s t o d y o f J.S.B. 

t o t h e h u s b a n d . 

"'When e v i d e n c e i n a c h i l d - c u s t o d y c a s e h a s b e e n 
p r e s e n t e d o r e t e n u s t o t h e t r i a l c o u r t , t h a t c o u r t ' s 
f i n d i n g s o f f a c t b a s e d on t h a t e v i d e n c e a r e p r e s u m e d 
t o be c o r r e c t . The t r i a l c o u r t i s i n t h e b e s t 
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p o s i t i o n t o make a c u s t o d y d e t e r m i n a t i o n -- i t h e a r s 
t h e e v i d e n c e and o b s e r v e s t h e w i t n e s s e s . A p p e l l a t e 
c o u r t s do n o t s i t i n j u d g m e n t o f d i s p u t e d e v i d e n c e 
t h a t was p r e s e n t e d o r e t e n u s b e f o r e t h e t r i a l c o u r t 
i n a c u s t o d y h e a r i n g . ' " 

B u r g e t t v. B u r g e t t , 995 So. 2d 907, 912 ( A l a . C i v . App. 2008) 

( q u o t i n g Ex p a r t e B r y o w s k y , 67 6 So. 2d 1322, 1324 ( A l a . 

1 9 9 6 ) ) . 

The w i f e a s s e r t s t h a t t h e t r i a l c o u r t ' s a w a r d o f c u s t o d y 

o f J . S .B. t o t h e h u s b a n d s e p a r a t e s t h e two h a l f s i s t e r s , D.B. 

and J .S.B., and t h a t no c o m p e l l i n g r e a s o n e x i s t e d t o s e p a r a t e 

D.B. and J.S.B. I n s u p p o r t o f h e r a r g u m e n t , she c i t e s , among 

o t h e r c a s e s , B i s h o p v. K n i g h t , 949 So. 2d 160 ( A l a . C i v . App. 

2 0 0 6 ) ; M a r d i s v. M a r d i s , 660 So. 2d 597 ( A l a . C i v . App. 1 9 9 5 ) ; 

and Gandy v. Gandy, 370 So. 2d 1016 ( A l a . C i v . App. 1 9 7 9 ) . 

We a c k n o w l e d g e t h a t some c a s e s , i n c l u d i n g t h o s e c i t e d b y 

t h e w i f e , h a v e i n d i c a t e d t h a t a t r i a l c o u r t may s e p a r a t e 

s i b l i n g s o n l y b a s e d on c o m p e l l i n g r e a s o n s , b u t we a r e 

c o n v i n c e d t h a t t h o s e c a s e s do n o t a c c u r a t e l y s u m m a r i z e A l a b a m a 

l a w . R a t h e r , o u r c a s e l a w more a c c u r a t e l y h o l d s t h a t s i b l i n g s 

may be s e p a r a t e d i f t h e t r i a l c o u r t c o n c l u d e s , b a s e d on 

s u f f i c i e n t e v i d e n c e i n t h e r e c o r d , t h a t t h e s e p a r a t i o n w i l l 

s e r v e t h e b e s t i n t e r e s t s o f t h e c h i l d r e n a t i s s u e . See, e.g., 
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M o b l e y v. M o b l e y , 414 So. 2d 107 ( A l a . C i v . App. 1 9 8 2 ) ; 

Kennedy v. Kennedy, 517 So. 2d 621 ( A l a . C i v . App. 1 9 8 7 ) ; see 

a l s o A l v e r s o n v. A l v e r s o n , [Ms. 2080035, J u l y 17, 2009] 

So. 3d , ( A l a . C i v . App. 2009) (Moore, J . , c o n c u r r i n g 

i n p a r t and c o n c u r r i n g i n t h e r e s u l t i n p a r t ) ( c a n v a s s i n g 

p r i o r A l a b a m a c a s e s c o n c e r n i n g s e p a r a t i o n o f s i b l i n g s ) . 

We a l s o n o t e t h a t some a u t h o r i t y s u p p o r t s t r e a t i n g t h e 

s e p a r a t i o n o f h a l f s i b l i n g s d i f f e r e n t l y t h a t t h e s e p a r a t i o n o f 

f u l l s i b l i n g s . See Hannan v. Hannan, 676 So. 2d 1340, 1342 

( A l a . C i v . App. 1 9 9 6 ) . However, we r e c o g n i z e t h a t , i n many 

c a s e s , h a l f s i b l i n g s may be as c l o s e as f u l l s i b l i n g s . The 

mere f a c t t h a t t h e y may n o t s h a r e t h e same b i o l o g i c a l 

p a r e n t a g e does n o t n e c e s s a r i l y mean t h a t h a l f s i b l i n g s do n o t 

d e v e l o p t h e same bonds as f u l l s i b l i n g s o r t h a t h a l f s i b l i n g s 

do n o t r e l y on e a c h o t h e r f o r s u p p o r t . See M a r r i a g e o f 

Swenka, 57 6 N.W. 2d 615, 618 (Iowa C t . App. 1998 ) ( r e c o g n i z i n g 

t h e s t r o n g p u b l i c p o l i c y o f k e e p i n g s i b l i n g s , i n c l u d i n g h a l f 

s i b l i n g s , t o g e t h e r f o l l o w i n g a d i v o r c e t o p r o v i d e c h i l d r e n t h e 

i m p o r t a n t b e n e f i t o f m a i n t a i n i n g f a m i l i a l t i e s and l e s s e n i n g 

t h e t r a u m a o f d i v o r c e ) . When r e s o l v i n g a c u s t o d y d i s p u t e , 

p a r t i c u l a r l y i n t h e s e days o f b l e n d e d f a m i l i e s , a t r i a l c o u r t 
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s h o u l d n o t p e r f u n c t o r i l y s e p a r a t e h a l f s i b l i n g s w i t h o u t g i v i n g 

s u f f i c i e n t c o n s i d e r a t i o n t o t h e b e s t i n t e r e s t s o f t h e c h i l d r e n 

a t i s s u e . 

I n t h i s c a s e , J.S.B. and D.B. h a d l i v e d t o g e t h e r as 

s i s t e r s f o r t h e f i r s t t h r e e y e a r s o f J.S.B.'s l i f e . D.B. 

l a t e r l e a r n e d t h a t J.S.B. was n o t h e r f u l l s i b l i n g b u t was h e r 

h a l f s i b l i n g . The h u s b a n d t e s t i f i e d t h a t t h e w i f e h a d 

i n d i c a t e d t o h i m t h a t J.S.B. s h o u l d r e m a i n i n t h e h u s b a n d ' s 

c u s t o d y w h i l e D.B. s h o u l d l i v e w i t h t h e w i f e . The h u s b a n d and 

t h e w i f e a c t u a l l y a g r e e d t o a l i v i n g a r r a n g e m e n t p u r s u a n t t o 

w h i c h t h e c h i l d r e n were s e p a r a t e d ; t h a t a r r a n g e m e n t c o n t i n u e d 

f o r 19 months b e f o r e t h e t r i a l . A t t r i a l , t h e p a r t i e s 

p r e s e n t e d l i t t l e e v i d e n c e as t o what i m p a c t s e p a r a t i n g t h e 

s i b l i n g s m i g h t have on J.S.B. The w i f e , h owever, t e s t i f i e d 

t h a t , e ven a f t e r a 19-month s e p a r a t i o n , J.S.B. had m a i n t a i n e d 

a " n o r m a l s i s t e r r e l a t i o n s h i p " w i t h D.B. Thus, t h e r e c o r d 

r e v e a l s no n e g a t i v e i m p a c t o f t h e s e p a r a t i o n on t h e h a l f 

s i b l i n g s . 

The t r i a l c o u r t h e a r d e v i d e n c e f r o m w h i c h i t c o u l d have 

c o n c l u d e d t h a t s e p a r a t i n g t h e h a l f s i b l i n g s s e r v e d t h e i r b e s t 
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i n t e r e s t s . 2 B e c a u s e t h e w i f e has n o t c h a l l e n g e d any o t h e r 

a s p e c t o f t h e t r i a l c o u r t ' s a w a r d o f c u s t o d y t o t h e h u s b a n d , 

we a f f i r m t h e t r i a l c o u r t ' s j u dgment as i t r e l a t e s t o t h e 

c u s t o d y o f J.S.B. 

I I . C h i l d S u p p o r t 

The w i f e n e x t a s s e r t s t h a t t h e t r i a l c o u r t e r r e d i n 

s e v e r a l ways i n e s t a b l i s h i n g i t s c h i l d - s u p p o r t a w a r d t o t h e 

h u s b a n d . 

"Under t h e w e l l - e s t a b l i s h e d o r e t e n u s r u l e , t h e 
t r i a l c o u r t ' s j u d g m e n t i s p r e s u m e d c o r r e c t ; t h i s 
c o u r t w i l l n o t r e v e r s e t h e j u dgment a b s e n t a s h o w i n g 
t h a t t h e t r i a l c o u r t ' s f i n d i n g s a r e p l a i n l y and 
p a l p a b l y w rong o r t h a t t h e t r i a l c o u r t a b u s e d i t s 
d i s c r e t i o n . ... M o r e o v e r , m a t t e r s r e l a t i n g t o c h i l d 
s u p p o r t ' r e s t s o u n d l y w i t h i n t h e t r i a l c o u r t ' s 
d i s c r e t i o n , and w i l l n o t be d i s t u r b e d on a p p e a l 
a b s e n t a s h o w i n g t h a t t h e r u l i n g i s n o t s u p p o r t e d b y 
t h e e v i d e n c e and t h u s i s p l a i n l y a n d p a l p a b l y wrong. 
Bowen v. Bowen, 817 So. 2d 717, 718 ( A l a . C i v . App. 
2 0 0 1 ) . ' " 

S c o t t v. S c o t t , 915 So. 2d 577, 579 ( A l a . C i v . App. 2 0 0 5 ) . 

F i r s t , t h e w i f e a s s e r t s t h a t t h e t r i a l c o u r t e r r e d i n 

e s t a b l i s h i n g a c h i l d - s u p p o r t a r r e a r a g e when no c h i l d - s u p p o r t 

o b l i g a t i o n h a d b e e n p r e v i o u s l y e s t a b l i s h e d . She a s s e r t s t h a t 

a c h i l d - s u p p o r t a r r e a r a g e , b a s e d upon r e t r o a c t i v e c h i l d 

2The i s s u e o f D.B.'s c u s t o d y was n o t b e f o r e t h e t r i a l 
c o u r t . 
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s u p p o r t , may n o t be i m p o s e d d a t i n g b a c k t o t h e t i m e o f t h e 

p a r t i e s ' s e p a r a t i o n , when no c o m p l a i n t f o r a d i v o r c e h a d b e e n 

f i l e d a n d c h i l d s u p p o r t h a d n o t b e e n s o u g h t o r o r d e r e d . We 

d i s a g r e e . 

I n P.Y.W. v. G.U.W., 858 So. 2d 265 ( A l a . C i v . App. 

2 0 0 3 ) , t h i s c o u r t r e c o g n i z e d t h a t a t r i a l c o u r t has d i s c r e t i o n 

t o o r d e r a p a r e n t t o p a y r e t r o a c t i v e c h i l d s u p p o r t f o r t h e 

p e r i o d a f t e r t h e p a r e n t s ' s e p a r a t i o n b u t b e f o r e t h e f i l i n g o f 

a c o m p l a i n t f o r a d i v o r c e . 858 So. 2d a t 267-68. The c o u r t 

r e c o g n i z e d t h a t t h e l e g i s l a t u r e h a d s t a t u t o r i l y r e c o g n i z e d 

t h i s r i g h t b y e n a c t i n g A l a . Code 1975, §§ 30-3-110 t h r o u g h 

-115, b u t t h a t t h e r i g h t t o a ward r e t r o a c t i v e c h i l d s u p p o r t 

h a d p r e e x i s t e d t h o s e s t a t u t e s . 858 So. 2d a t 267. The c o u r t 

s t a t e d : 

" I t i s a b a s i c p r i n c i p l e o f A l a b a m a l a w t h a t a 
p a r e n t has a d u t y t o s u p p o r t h i s o r h e r m i n o r c h i l d 
a nd t h a t t h i s d u t y o f s u p p o r t i s a f u n d a m e n t a l r i g h t 
o f a l l m i n o r c h i l d r e n . S t a t e ex r e l . S h e l l h o u s e v.  
B e n t l e y , 666 So. 2d 517, 518 ( A l a . C i v . App. 1 9 9 5 ) ; 
Ex p a r t e U n i v e r s i t y o f S o u t h A l a b a m a , 541 So. 2d 
535, 537 ( A l a . 1 9 8 9 ) . The A l a b a m a L e g i s l a t u r e , 
r e c o g n i z i n g t h i s d u t y , c r e a t e d a c a u s e o f a c t i o n 
s p e c i f i c a l l y f o r r e t r o a c t i v e c h i l d s u p p o r t . See A l a . 
Code 1975, §§ 30-3-110 t h r o u g h -115. 

"Even b e f o r e §§ 30-3-110 t h r o u g h -115 became 
e f f e c t i v e i n M a r c h 1994, t h e A l abama L e g i s l a t u r e h a d 
made i t c l e a r t h a t r e t r o a c t i v e c h i l d s u p p o r t i s 
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f a v o r e d i n o r d e r t o e n s u r e t h a t m i n o r c h i l d r e n 
r e c e i v e t h e s u p p o r t t h a t i s t h e i r due. S e c t i o n 26-
1 7 - 9 ( d ) , A l a . Code 1975, p r o v i d e d , and s t i l l 
p r o v i d e s , i n p e r t i n e n t p a r t , t h a t a c h i l d ' s m o t h e r 
may f i l e '[a] c o m p l a i n t f o r n o n s u p p o r t o f [ t h e ] 
c h i l d ... a l l e g i n g s u f f i c i e n t f a c t s t h a t t h e 
d e f e n d a n t owes a d u t y o f s u p p o r t , p r o v i d e d , t h a t 
s u p p o r t payments have n o t b e e n o r d e r e d p r e v i o u s l y 
p u r s u a n t t o a d e c r e e o f d i v o r c e . ' M o r e o v e r , § 26-17¬
8, A l a . Code 1975, s p e c i f i c a l l y p r o v i d e d b e f o r e t h e 
e n a c t m e n t o f §§ 30-3-110 t h r o u g h -115, and s t i l l 
p r o v i d e s , t h a t a c o u r t may o r d e r a f a t h e r t o p a y 
r e t r o a c t i v e c h i l d s u p p o r t f o r a p e r i o d o f two y e a r s 
p r i o r t o t h e f i l i n g o f a c o m p l a i n t , o r t h e b i r t h o f 
t h e c h i l d , w h i c h e v e r i s t h e s h o r t e r t i m e p e r i o d . 

" I n t h e p r e s e n t c a s e , t h e m o t h e r a r g u e s t h a t §§ 
30-3-110 t h r o u g h -115 'show an i n t e n t b y t h e 
L e g i s l a t u r e t o b o l s t e r t h e r i g h t s o f m i n o r s t o 
[ c h i l d ] s u p p o r t w h i c h h a d p r e v i o u s l y b e e n g u a r a n t e e d 
b y e a r l i e r s t a t u t e s [ s u c h as §§ 26-17-8 and 26-17-9] 
and t h e common l a w . ' We a g r e e . S e c t i o n 30-3-110 
p r o v i d e s : 

" ' T h e r e i s h e r e b y c r e a t e d a c i v i l 
a c t i o n t o e s t a b l i s h an o r d e r o f r e t r o a c t i v e 
s u p p o r t w h i c h may be b r o u g h t a g a i n s t a non-
s u p p o r t i n g p a r e n t who has a d u t y t o s u p p o r t 
as t h e l e g a l p a r e n t o f a c h i l d o r c h i l d r e n 
b u t has f a i l e d t o p r o v i d e s u p p o r t . The 
a c t i o n may be b r o u g h t b y t h e p a r e n t o r 
g u a r d i a n w i t h p h y s i c a l o r l e g a l c u s t o d y who 
i s p r o v i d i n g t h e a c t u a l c a r e and s u p p o r t 
f o r t h e c h i l d o r may be b r o u g h t b y t h e 
D e p a r t m e n t o f Human R e s o u r c e s p u r s u a n t t o 
t h e p r o v i s i o n s o f [ A l a . Code 1975,] S e c t i o n 
38-10-1 e t s e q . An a c t i o n u n d e r t h i s 
s e c t i o n c a n be b r o u g h t o n l y i f s u p p o r t has 
n o t p r e v i o u s l y b e e n o r d e r e d p u r s u a n t t o a 
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d i v o r c e o r o t h e r a c t i o n i n t h i s o r any 
o t h e r j u r i s d i c t i o n . ' 

" S e c t i o n 30-3-114, A l a . Code 1975, p r o v i d e s : 

"'The o r d e r o f r e t r o a c t i v e s u p p o r t 
s h a l l be a sum c e r t a i n j u d gment and may 
c o v e r a l l p e r i o d s i n w h i c h t h e non-
s u p p o r t i n g p a r e n t f a i l e d t o p r o v i d e 
s u p p o r t . F o r a l l t i m e p e r i o d s i n w h i c h 
s u p p o r t i s r e q u e s t e d , t h e c o u r t s h a l l 
c o n s i d e r t h e needs o f t h e c h i l d o r c h i l d r e n 
and t h e a b i l i t y o f t h e p a r e n t s t o r e s p o n d 
t o t h o s e n e e d s , and s h a l l d e t e r m i n e t h e 
amount o f s u p p o r t due f o r e a c h p e r i o d by 
a p p l i c a t i o n o f t h e c h i l d s u p p o r t g u i d e l i n e s 
f o u n d i n R u l e 32 o f t h e A l a b a m a R u l e s o f 
J u d i c i a l A d m i n i s t r a t i o n b a s e d upon t h e 
c i r c u m s t a n c e s d u r i n g t h e t i m e p e r i o d f o r 
w h i c h s u p p o r t i s s o u g h t . ... ' 

" G i v e n t h e r e c o r d p r e s e n t e d , i n c l u d i n g t h e f a c t s 
d i s c u s s e d a b ove, we s e e no b a s i s f o r t h e t r i a l c o u r t 
n o t t o have made a r e t r o a c t i v e c h i l d - s u p p o r t a w a r d 
i n t h i s c a s e . T h e r e i s no e v i d e n c e i n t h e r e c o r d 
i n d i c a t i n g t h a t t h e m o t h e r e v e r gave t h e f a t h e r 
r e a s o n t o b e l i e v e t h a t she w o u l d h a v e no n eed f o r 
t h e f a t h e r ' s f i n a n c i a l a s s i s t a n c e i n r e a r i n g t h e 
c h i l d , o r t h a t t h e f a t h e r e v e r r e l i e d on any s u c h 
r e p r e s e n t a t i o n . The m o t h e r f i l e d h e r c o m p l a i n t l e s s 
t h a n a y e a r a f t e r t h e c h i l d ' s b i r t h and o n l y a b o u t 
10 months a f t e r t h e f a t h e r l e f t t h e m o t h e r and t h e 
c h i l d . T h e r e i s no e v i d e n c e e x p l a i n i n g t h e f a t h e r ' s 
f a i l u r e t o p a y c h i l d s u p p o r t o r t e n d i n g t o i n d i c a t e 
t h a t i t w o u l d be i n e q u i t a b l e t o r e q u i r e h i m t o p a y 
c h i l d s u p p o r t r e t r o a c t i v e l y . " 

858 So. 2d a t 267-68 ( f o o t n o t e o m i t t e d ) . 

Thus, t h e c o u r t i n P.Y.W. r e c o g n i z e d t h a t , u n d e r t h e 

p r o p e r c i r c u m s t a n c e s , r e t r o a c t i v e c h i l d s u p p o r t i s r e c o v e r a b l e 
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e v e n f o r t h o s e p e r i o d s p r e c e d i n g t h e f i l i n g o f a c o m p l a i n t f o r 

a d i v o r c e . C f . Brown v. Brown, 719 So. 2d 228 ( A l a . C i v . App. 

1998) ( a w a r d i n g r e t r o a c t i v e c h i l d s u p p o r t f o r t h e o n e - y e a r 

p e r i o d p r e c e d i n g t h e d i v o r c e h e a r i n g b u t a f t e r t h e c o m p l a i n t 

f o r d i v o r c e h a d b e e n f i l e d ) . I n t h i s c a s e , t h e h u s b a n d 

t e s t i f i e d t h a t he h a d p r o v i d e d t h e s o l e s u p p o r t f o r J.S.B. f o r 

t h e 19-month p e r i o d p r e c e d i n g t h e d i v o r c e h e a r i n g . Thus, t h e 

t r i a l c o u r t was w i t h i n i t s d i s c r e t i o n i n o r d e r i n g t h e w i f e t o 

p a y r e t r o a c t i v e c h i l d s u p p o r t i n t h i s c a s e . 

We a g r e e w i t h t h e w i f e , h o w e v e r, t h a t t h e amount o f t h e 

a r r e a r a g e a w a r d e d i n t h i s c a s e must be r e v e r s e d . As 

r e c o g n i z e d i n § 30-3-114, an a w a r d o f r e t r o a c t i v e c h i l d 

s u p p o r t i s c a l c u l a t e d p u r s u a n t t o t h e c h i l d - s u p p o r t g u i d e l i n e s 

i n e f f e c t f o r t h e p e r i o d t h e c h i l d s u p p o r t i s awarded. 

B e c a u s e we c a n n o t d e t e r m i n e how t h e t r i a l c o u r t a r r i v e d a t t h e 

$5,000 c h i l d - s u p p o r t - a r r e a r a g e amount and b e c a u s e t h e r e i s no 

i n d i c a t i o n i n t h e r e c o r d t h a t t h e t r i a l c o u r t a p p l i e d t h e 

a p p r o p r i a t e c h i l d - s u p p o r t g u i d e l i n e s i n c a l c u l a t i n g t h e 

a r r e a r a g e , we r e v e r s e t h a t a s p e c t o f t h e t r i a l c o u r t ' s 

j u d g m e n t and remand t h e c a u s e f o r f u r t h e r p r o c e e d i n g s . On 

remand, we i n s t r u c t t h e t r i a l c o u r t t o a p p l y t h e c h i l d - s u p p o r t 
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g u i d e l i n e s t h a t were i n e f f e c t d u r i n g t h a t p e r i o d f o r w h i c h 

r e t r o a c t i v e c h i l d s u p p o r t i s t o be a warded. 

The w i f e n e x t a s s e r t s t h a t t h e t r i a l c o u r t e r r e d i n i t s 

c a l c u l a t i o n o f h e r p r o s p e c t i v e c h i l d - s u p p o r t o b l i g a t i o n by 

t w i c e i n c l u d i n g an amount a t t r i b u t a b l e t o t h e c o s t o f t h e 

h u s b a n d ' s m o n t h l y h e a l t h - i n s u r a n c e premium. We a g r e e . A t t h e 

t i m e t h e t r i a l c o u r t e n t e r e d i t s j u d g m e n t , R u l e 3 2 ( B ) ( 7 ) ( a ) , 

A l a . R. J u d . Admin., p r o v i d e d t h a t " [ t ] h e a c t u a l c o s t o f a 

premium t o p r o v i d e h e a l t h i n s u r a n c e b e n e f i t s f o r t h e c h i l d r e n 

s h a l l be a d d e d t o t h e ' b a s i c c h i l d s u p p o r t o b l i g a t i o n ' and 

s h a l l be d i v i d e d b e t w e e n t h e p a r e n t s i n p r o p o r t i o n t o t h e i r 

a d j u s t e d g r o s s i ncome i n t h e p e r c e n t a g e s i n d i c a t e d on t h e 

C h i l d S u p p o r t G u i d e l i n e s f o r m (Form C S - 4 2 ) . " 3 I n c a l c u l a t i n g 

t h e w i f e ' s c h i l d - s u p p o r t o b l i g a t i o n , t h e h u s b a n d ' s m o n t h l y 

h e a l t h - i n s u r a n c e premium o f $264.33 was i n c l u d e d i n t h e 

p a r t i e s ' t o t a l c h i l d - s u p p o r t o b l i g a t i o n ; t h a t t o t a l o b l i g a t i o n 

was t h e n d i v i d e d b y e a c h p a r e n t ' s p e r c e n t a g e s h a r e o f t h e 

i n c o m e , as r e q u i r e d by R u l e 3 2 ( B ) ( a ) ( 7 ) , t o a r r i v e a t t h e 

w i f e ' s m o n t h l y c h i l d - s u p p o r t o b l i g a t i o n o f $551. Thus, t h e 

3 R u l e 32(B) was amended e f f e c t i v e M a r c h 1, 2009. What was 
f o r m e r l y R u l e 3 2 ( B ) ( 7 ) ( a ) i s now R u l e 3 2 ( B ) ( 7 ) ( d ) . 

21 



2080078 

t r i a l c o u r t p r o p e r l y i n c l u d e d t h e h u s b a n d ' s m o n t h l y h e a l t h -

i n s u r a n c e premium when c a l c u l a t i n g t h e w i f e ' s c h i l d - s u p p o r t 

o b l i g a t i o n . 

I n t h e d i v o r c e j u d g m e n t , however, t h e t r i a l c o u r t a l s o 

s t a t e d : "The W i f e s h a l l p a y $122.00 p e r month, o r o n e - h a l f t h e 

c o s t o f h e a l t h i n s u r a n c e f o r t h e m i n o r c h i l d . " B e c a u s e t h e 

t r i a l c o u r t p r o p e r l y i n c l u d e d t h e h u s b a n d ' s m o n t h l y h e a l t h -

i n s u r a n c e p remium i n c a l c u l a t i n g t h e w i f e ' s m o n t h l y c h i l d -

s u p p o r t o b l i g a t i o n , we c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n 

o r d e r i n g t h e w i f e t o p a y an a d d i t i o n a l $122 p e r month f o r one-

h a l f o f t h e c o s t o f t h e h e a l t h i n s u r a n c e f o r J.S.B. 

The w i f e n e x t a s s e r t s t h a t t h e t r i a l c o u r t e r r e d i n 

o r d e r i n g h e r t o p a y as c h i l d s u p p o r t o n e - h a l f o f t h e c o s t s f o r 

J.S.B.'s e x t r a c u r r i c u l a r a c t i v i t i e s . She a r g u e s t h a t t h e 

e x t e n t o f h e r l e g a l o b l i g a t i o n i s s e t f o r t h i n R u l e 32, A l a . 

R. J u d . Admin., and t h a t any o t h e r l e g a l o b l i g a t i o n must be 

e s t a b l i s h e d t h r o u g h c a s e l a w o r t h r o u g h l e g i s l a t i o n , as was 

r e c o g n i z e d i n Ex p a r t e B a y l i s s , 550 So. 2d 986 ( A l a . 1 9 8 9 ) . 

R u l e 3 2 ( A ) , A l a . R. J u d . Admin., p r o v i d e s t h a t 

" [ t ] h e r e s h a l l be a r e b u t t a b l e p r e s u m p t i o n , i n any 
j u d i c i a l o r a d m i n i s t r a t i v e p r o c e e d i n g f o r t h e 
e s t a b l i s h m e n t o r m o d i f i c a t i o n o f c h i l d s u p p o r t , t h a t 
t h e amount o f t h e a w a r d t h a t w o u l d r e s u l t f r o m t h e 
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a p p l i c a t i o n o f t h e s e g u i d e l i n e s i s t h e c o r r e c t 
amount o f c h i l d s u p p o r t t o be awarded. A w r i t t e n 
f i n d i n g on t h e r e c o r d i n d i c a t i n g t h a t t h e 
a p p l i c a t i o n o f t h e g u i d e l i n e s w o u l d be u n j u s t o r 
i n a p p r o p r i a t e s h a l l be s u f f i c i e n t t o r e b u t t h e 
p r e s u m p t i o n i f t h e f i n d i n g i s b a s e d upon: 

" ( i ) A f a i r , w r i t t e n a g r e e m e n t b e t w e e n 
t h e p a r t i e s e s t a b l i s h i n g a d i f f e r e n t amount 
and s t a t i n g t h e r e a s o n s t h e r e f o r ; o r 

" ( i i ) A d e t e r m i n a t i o n by t h e c o u r t , 
b a s e d upon e v i d e n c e p r e s e n t e d i n c o u r t and 
s t a t i n g t h e r e a s o n s t h e r e f o r , t h a t 
a p p l i c a t i o n o f t h e g u i d e l i n e s w o u l d be 
m a n i f e s t l y u n j u s t o r i n e q u i t a b l e . " 

Thus, a l t h o u g h t h e amount o f c h i l d s u p p o r t e s t a b l i s h e d b y t h e 

g u i d e l i n e s c r e a t e s a p r e s u m p t i o n as t o t h e c o r r e c t amount o f 

c h i l d s u p p o r t t o be awarded, t h a t p r e s u m p t i o n i s r e b u t t a b l e , 

and, u n d e r c e r t a i n c i r c u m s t a n c e s , a t r i a l c o u r t has t h e 

d i s c r e t i o n t o a w a r d c h i l d s u p p o r t o u t s i d e t h e g u i d e l i n e s . 

A d d i t i o n a l l y , R u l e 3 2 ( C ) ( 4 ) , A l a . R. J u d . Admin., 

p r o v i d e s : 

" I n a d d i t i o n t o t h e recommended c h i l d - s u p p o r t o r d e r , 
t h e c o u r t may make a d d i t i o n a l a wards f o r 
e x t r a o r d i n a r y m e d i c a l , d e n t a l , and e d u c a t i o n a l 
e x p e n s e s i f ( i ) t h e p a r t i e s h a v e i n w r i t i n g a g r e e d 
t o t h e s e awards o r ( i i ) t h e c o u r t , upon r e v i e w i n g 
t h e e v i d e n c e , d e t e r m i n e s t h a t t h e s e awards a r e i n 
t h e b e s t i n t e r e s t o f t h e c h i l d r e n and s t a t e s i t s 
r e a s o n s f o r m a k i n g t h e s e a d d i t i o n a l a w a r d s . " 
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I n t h i s c a s e , h o w e v er, no e v i d e n c e was p r e s e n t e d t o r e b u t t h e 

p r e s u m p t i o n c r e a t e d b y t h e g u i d e l i n e s , and t h e t r i a l c o u r t ' s 

f i n a l j u d g m e n t f a i l e d t o i n d i c a t e t h a t a p p l i c a t i o n o f t h e 

g u i d e l i n e s w o u l d be m a n i f e s t l y u n j u s t o r i n e q u i t a b l e . The 

f i n a l j u d g m e n t a l s o f a i l e d t o i n c l u d e t h e l a n g u a g e n e c e s s a r y 

t o s u p p o r t an a w a r d u n d e r R u l e 3 2 ( C ) ( 4 ) . T h e r e f o r e , r e q u i r i n g 

t h e w i f e t o p a y o n e - h a l f o f J.S.B.'s e x t r a c u r r i c u l a r e x p e n s e s 

i s u n s u p p o r t e d by t h e r e c o r d and was e r r o r . 

F o r t h e a b o v e - s t a t e d r e a s o n s , we r e v e r s e t h e t r i a l 

c o u r t ' s c h i l d - s u p p o r t award, and we remand t h e c a u s e f o r 

f u r t h e r p r o c e e d i n g s . 

I I I . The IRS Debt 

N e x t , t h e w i f e a r g u e s t h a t t h e t r i a l c o u r t e r r e d t o 

r e v e r s a l i n i t s d i v i s i o n o f t h e p a r t i e s ' i n d e b t e d n e s s t o t h e 

IRS. S p e c i f i c a l l y , she a s s e r t s t h a t t h e IRS r e t a i n e d a $600 

s t i m u l u s c h e c k owed t o h e r a n d a p p l i e d i t t o t h e p a r t i e s ' d e b t 

o f $976.88. Thus, she a r g u e s , she p a i d more t h a n o n e - h a l f o f 

t h e p a r t i e s ' d e b t t o t h e IRS and, c o n s e q u e n t l y , t h e t r i a l 

c o u r t ' s j u dgment i n c o r r e c t l y o r d e r e d h e r t o s h a r e o n e - h a l f o f 

t h e IRS d e b t . We, however, f i n d no r e v e r s i b l e e r r o r i n t h i s 

a s p e c t o f t h e f i n a l j u d g m e n t . 
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"When t h e t r i a l c o u r t f a s h i o n s a p r o p e r t y d i v i s i o n 
f o l l o w i n g t h e p r e s e n t a t i o n o f o r e t e n u s e v i d e n c e , 
i t s j u d g m e n t as t o t h a t e v i d e n c e i s p r e s u m e d c o r r e c t 
on a p p e a l and w i l l n o t be r e v e r s e d a b s e n t a s h o w i n g 
t h a t t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n o r t h a t 
i t s d e c i s i o n i s p l a i n l y and p a l p a b l y wrong. A 
p r o p e r t y d i v i s i o n i s r e q u i r e d t o be e q u i t a b l e , n o t 
e q u a l , and a d e t e r m i n a t i o n o f what i s e q u i t a b l e 
r e s t s w i t h i n t h e b r o a d d i s c r e t i o n o f t h e t r i a l 
c o u r t . " 

S t o n e v. S t o n e , [Ms. 2070861, June 26, 2009] So. 3d , 

( A l a . C i v . App. 2009) ( c i t a t i o n s o m i t t e d ) . 

D u r i n g t h e t r i a l , t h e w i f e s u b m i t t e d no d o c u m e n t a r y 

e v i d e n c e r e g a r d i n g t h e IRS d e b t and no t e s t i m o n y r e g a r d i n g h e r 

payment o f t h e d e b t . I n f a c t , t h e w i f e ' s t e s t i m o n y r e g a r d i n g 

t h i s d e b t was, a t b e s t , v a g u e and i n c o n c l u s o r y . She t e s t i f i e d 

t h a t t h e p a r t i e s owed a d e b t t o t h e IRS, t h a t she h a d n o t 

r e c e i v e d a s t i m u l u s c h e c k f r o m t h e f e d e r a l g o v e r n m e n t , and 

t h a t she d i d n o t know i f she was e n t i t l e d t o r e c e i v e one. The 

h u s b a n d a l s o o f f e r e d vague t e s t i m o n y r e g a r d i n g h i s r e c e i p t o f 

s t i m u l u s c h e c k s . N e i t h e r p a r t y o f f e r e d any t e s t i m o n y 

e s t a b l i s h i n g t h e amount o f t h e d e b t owed t o t h e IRS, w h e t h e r 

t h a t d e b t h a d b e e n p a i d and, i f s o , b y whom and t o what 

e x t e n t , and n e i t h e r p a r t y o f f e r e d any d o c u m e n t a r y e v i d e n c e t o 
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e s t a b l i s h s u c h p a y m e n t s . 4 B e c a u s e a t t h e t i m e o f t h e t r i a l , 

t h e e v i d e n c e e s t a b l i s h e d o n l y t h a t t h e p a r t i e s owed a d e b t t o 

t h e IRS, we f i n d no i n e q u i t y i n t h e t r i a l c o u r t ' s d i v i s i o n o f 

t h a t d e b t , and we w i l l n o t r e v e r s e t h e t r i a l c o u r t ' s j u d g m e n t 

o r d e r i n g t h e p a r t i e s t o e q u a l l y s h a r e t h e c o s t o f t h a t d e b t . 

See B e a t t y v. B e a t t y , 991 So. 2d 761, 765 ( A l a . C i v . App. 

2008) ("'In o r d e r f o r t h i s c o u r t t o c o n s i d e r an e r r o r a s s e r t e d 

on a p p e a l , t h a t e r r o r must be a f f i r m a t i v e l y d e m o n s t r a t e d by 

t h e r e c o r d . ' " ( q u o t i n g E l l i o t t v. Bud's T r u c k & A u t o R e p a i r , 

656 So. 2d 837, 838 ( A l a . C i v . App. 1 9 9 5 ) ) ) . We, t h e r e f o r e , 

a f f i r m t h a t a s p e c t o f t h e t r i a l c o u r t ' s j u d g m e n t . 

IV. A t t o r n e y ' s F e e s 

F i n a l l y , t h e w i f e a r g u e s t h a t t h e t r i a l c o u r t e r r e d t o 

r e v e r s a l i n o r d e r i n g h e r t o pay t h e h u s b a n d ' s a t t o r n e y ' s f e e s 

4 S u c h e v i d e n c e was a v a i l a b l e t o t h e w i f e , b u t she f a i l e d 
t o o f f e r t h a t e v i d e n c e a t t h e t i m e o f t h e h e a r i n g . The w i f e 
f i r s t p r e s e n t e d e v i d e n c e o f h e r p u r p o r t e d payment o f t h e IRS 
d e b t i n s u p p o r t o f h e r p o s t j u d g m e n t m o t i o n , w h i c h t h e t r i a l 
c o u r t d e n i e d . A t r i a l c o u r t may, b u t i s n o t r e q u i r e d t o , 
a c c e p t e v i d e n c e p r o f f e r e d i n s u p p o r t o f a p o s t j u d g m e n t m o t i o n . 
See, e.g., G r e e n T r e e A c c e p t a n c e , I n c . v. B l a l o c k , 525 So. 2d 
1366, 1369-70 ( A l a . 1988) ( r e c o g n i z i n g t h a t "a t r i a l c o u r t has 
t h e d i s c r e t i o n t o c o n s i d e r a new l e g a l argument i n a 
p o s t - j u d g m e n t m o t i o n , b u t i s n o t r e q u i r e d t o do s o , " and t h a t 
" [ w ] e w i l l r e v e r s e o n l y i f t h e t r i a l c o u r t a b u s e s t h a t 
d i s c r e t i o n " ) . Thus, t h e t r i a l c o u r t was w i t h i n i t s d i s c r e t i o n 
i n d e c l i n i n g t o c o n s i d e r t h e w i f e ' s n e w l y p r o f f e r e d e v i d e n c e . 
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when no e v i d e n c e as t o t h e r e a s o n a b l e n e s s o r t h e amount o f 

t h o s e f e e s was i n t r o d u c e d i n t o e v i d e n c e . We a g r e e . 

I n C a m p b e l l v. C a m p b e l l , [Ms. 2070724, A p r i l 24, 2009] 

So. 3d ( A l a . C i v . App. 2 0 0 9 ) , a m a j o r i t y o f t h i s c o u r t 

a f f i r m e d a j u d g m e n t a w a r d i n g M r s . C a m p b e l l 50% o f h e r 

a t t o r n e y ' s f e e s e v e n t h o u g h t h e r e c o r d c o n t a i n e d no e v i d e n c e 

as t o t h e amount o f a t t o r n e y ' s f e e s i n c u r r e d by h e r . Judge 

Moore d i s s e n t e d , s t a t i n g : 

"The t r i a l c o u r t s i m p l y a w a r d e d t h e w i f e 50% o f h e r 
f e e s w i t h o u t k n o w i n g t h e t o t a l amount o f t h e f e e s . 
A l t h o u g h o u r c a s e l a w h o l d s g e n e r a l l y t h a t i n d i v o r c e 
c a s e s a t r i a l c o u r t may a w a r d f e e s w i t h o u t t a k i n g 
e v i d e n c e as t o t h e r e a s o n a b l e n e s s o f t h e amount o f 
t h e f e e s , see B e n t o n v. K i n g , 934 So. 2d 1062, 1069 
( A l a . C i v . App. 2005) ( c i t i n g Ex p a r t e James, 764 
So. 2d 557, 560 ( A l a . 1999) ( p l u r a l i t y o p i n i o n ) ) , I 
h ave n o t b e e n a b l e t o f i n d a s i n g l e A l a b a m a c a s e , o r 
a c a s e f r o m any o t h e r j u r i s d i c t i o n , i n w h i c h t h a t 
p r i n c i p l e has b e e n a p p l i e d t o a p e r c e n t a g e award, as 
o p p o s e d t o an a w a r d o f a s p e c i f i c d o l l a r amount. 
L o g i c a l l y s p e a k i n g , a c o u r t c a n n o t d e t e r m i n e w h e t h e r 
50% o f a t o t a l a t t o r n e y f e e i s a r e a s o n a b l e a w a r d 
w i t h o u t k n o w i n g t h e t o t a l amount o f t h e f e e , 
r e g a r d l e s s o f w h e t h e r r e a s o n a b l e n e s s i s m e a s u r e d by 
e v i d e n c e p r e s e n t e d t o t h e c o u r t o r b a s e d on t h e 
c o u r t ' s own e x p e r i e n c e and i n s i g h t . We h a v e a p p r o v e d 
awards o f a p e r c e n t a g e o f a r e c o v e r y f o r t h e c l i e n t , 
i . e . , a c o n t i n g e n c y - f e e a ward, when t h e c o u r t h a d 
i n f o r m a t i o n r e g a r d i n g t h e c u s t o m a r y n a t u r e o f s u c h 
an award, see B e n t o n , s u p r a , b u t t h a t a w a r d d i f f e r s 
m a t e r i a l l y f r o m an a w a r d o f a p e r c e n t a g e o f an 
unknown amount o f a c c r u e d a t t o r n e y f e e s . A t r i a l 
c o u r t i s v e s t e d w i t h b r o a d d i s c r e t i o n i n d e t e r m i n i n g 
t h e amount o f a t t o r n e y f e e s t o be a w a r d e d i n a 
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d i v o r c e a c t i o n , see M u r p h r e e v. M u r p h r e e , 579 So. 2d 
634, 637 ( A l a . C i v . App. 1 9 9 1 ) , b u t , i n my o p i n i o n , 
i t e x c e e d s t h a t d i s c r e t i o n when i t makes a 
p e r c e n t a g e award w i t h o u t k n o w i n g t h e t o t a l amount o f 
t h e f e e s . " 

C a m p b e l l , So. 3d a t (Moore, J . , c o n c u r r i n g i n p a r t , 

c o n c u r r i n g i n t h e r e s u l t i n p a r t , a n d d i s s e n t i n g i n p a r t ) . 5 

We now a g r e e w i t h Judge Moore's a n a l y s i s and h o l d t h a t a t r i a l 

c o u r t may n o t o r d e r one p a r t y t o p a y a n o t h e r p a r t y ' s 

a t t o r n e y ' s f e e s w i t h o u t f i r s t r e c e i v i n g e v i d e n c e o f t h e amount 

o f t h o s e f e e s and t h e n d e t e r m i n i n g t h e r e a s o n a b l e n e s s o f t h a t 

amount. To t h e e x t e n t t h a t C a m p b e l l i s i n c o n f l i c t , i t i s 

o v e r r u l e d . 

I n t h i s c a s e , a t t h e t i m e t h e t r i a l c o u r t o r d e r e d t h e 

w i f e t o p a y t h e h u s b a n d ' s a t t o r n e y ' s f e e s , t h e r e c o r d 

c o n t a i n e d no e v i d e n c e as t o t h e amount o f t h o s e f e e s . The 

h u s b a n d d i d n o t p r o v i d e any e v i d e n c e as t o t h e amount o f h i s 

a t t o r n e y ' s f e e s u n t i l a f t e r t h e t r i a l c o u r t h a d l o s t 

5 J u d g e B r y a n j o i n e d Judge Moore's w r i t i n g on a l l p o i n t s . 
J udge B r y a n w r o t e s e p a r a t e l y r e g a r d i n g t h e a t t o r n e y - f e e i s s u e , 
s t a t i n g t h a t , i n a d d i t i o n t o t h e r e a s o n s e x p r e s s e d b y Judge 
Moore, " t h e w i f e [had] n e i t h e r r e q u e s t e d a t t o r n e y f e e s n o r 
p r e s e n t e d any e v i d e n c e r e g a r d i n g h e r n e e d f o r s u c h 
a s s i s t a n c e . " C a m p b e l l , So. 3d a t ( B r y a n , J . , 
c o n c u r r i n g i n p a r t , c o n c u r r i n g i n t h e r e s u l t i n p a r t , and 
d i s s e n t i n g i n p a r t ) . 
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j u r i s d i c t i o n o f t h e c a s e . Hence, t h e t r i a l c o u r t c o u l d n o t 

p o s s i b l y have d e t e r m i n e d t h a t t h o s e f e e s were r e a s o n a b l e i n 

amount, and i t s judgment as t o t h i s i s s u e i s due t o be 

r e v e r s e d . 

C o n c l u s i o n 

We a f f i r m t h e t r i a l c o u r t ' s a w a r d o f c u s t o d y t o t h e 

h u s b a n d and i t s d i v i s i o n o f t h e m a r i t a l d e b t . We r e v e r s e t h e 

t r i a l c o u r t ' s c h i l d - s u p p o r t c a l c u l a t i o n a n d t h e t r i a l c o u r t ' s 

a w a r d o f a t t o r n e y ' s f e e s , and we remand t h e c a u s e f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

The w i f e ' s r e q u e s t f o r an a w a r d o f a t t o r n e y ' s f e e s on 

a p p e a l i s d e n i e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P . J . , and B r y a n and Moore, J J . , c o n c u r . 

Thomas, J . , c o n c u r s i n p a r t and c o n c u r s i n t h e r e s u l t , 

w i t h w r i t i n g . 

P i t t m a n , J . , c o n c u r s i n p a r t , c o n c u r s i n t h e r e s u l t i n 

p a r t , and d i s s e n t s i n p a r t , w i t h w r i t i n g . 
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THOMAS, J u d g e , c o n c u r r i n g i n p a r t and c o n c u r r i n g i n t h e 
r e s u l t . 

A l t h o u g h I c o n c u r i n a l l o t h e r a s p e c t s o f t h e m a i n 

o p i n i o n , I c o n c u r o n l y i n t h e r e s u l t i n P a r t I o f t h e m a i n 

o p i n i o n , w h i c h i s t h a t p o r t i o n o f t h e o p i n i o n a d d r e s s i n g t h e 

c u s t o d y a ward i n t h e p r e s e n t c a s e . I do n o t a g r e e t h a t o u r 

c a s e l a w does n o t r e q u i r e t h a t t h e r e c o r d r e v e a l c o m p e l l i n g 

r e a s o n s s u p p o r t i n g a s e p a r a t i o n o f s i b l i n g s i n a c u s t o d y 

d e t e r m i n a t i o n . See A l v e r s o n v. A l v e r s o n , [Ms. 2080035, J u l y 

17, 2009] So. 3d , ( A l a . C i v . App. 2 0 0 9 ) ; M a r d i s v. 

M a r d i s , 660 So. 2d 597 ( A l a . C i v . App. 1 9 9 5 ) ; and J e n s e n v.  

S h o r t , 494 So. 2d 90 ( A l a . C i v . App. 1986) . I do n o t see t h i s 

r e q u i r e m e n t as i m p o s i n g any undue b u r d e n on e i t h e r p a r e n t o r 

on t h e t r i a l c o u r t , n o r do I s e e i t as a n y t h i n g more t h a n a 

g u i d i n g p r i n c i p l e d e s i g n e d t o a s s i s t t h e t r i a l c o u r t i n 

d e t e r m i n i n g t h e b e s t i n t e r e s t o f t h e c h i l d r e n whose c u s t o d y i t 

must d e c i d e . 
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PITTMAN, J u d g e , c o n c u r s i n p a r t , c o n c u r s i n t h e r e s u l t i n 
p a r t , and d i s s e n t s i n p a r t . 

I c o n c u r i n P a r t s I I and I I I o f t h e m a i n o p i n i o n . I 

c o n c u r i n t h e r e s u l t as t o P a r t I . As t o P a r t I V , w h i c h 

o v e r r u l e s C a m p b e l l v. C a m p b e l l , [Ms. 2070724, A p r i l 24, 2009] 

So. 3d , ( A l a . C i v . App. 2 0 0 9 ) , I b e l i e v e , i n 

c o n t r a s t t o t h e v i e w o f t h e p e r c u r i a m o p i n i o n , t h a t C a m p b e l l 

i s c o n s i s t e n t w i t h a p p e l l a t e - r e v i e w p r i n c i p l e s a p p l i c a b l e t o 

t r i a l - c o u r t a t t o r n e y - f e e awards i n d o m e s t i c - r e l a t i o n s c a s e s . 

See, e.g. , W a l d i n g v. W a l d i n g , 983 So. 2d 1128, 1132 ( A l a . 

C i v . App. 2007) ( a f f i r m i n g t r i a l c o u r t ' s j u dgment d i r e c t i n g 

h u s b a n d t o p a y o n e - h a l f o f w i f e ' s u n d e t e r m i n e d a t t o r n e y f e e s ) . 

B e c a u s e I w o u l d p r e f e r n o t t o p l a c e t h i s c o u r t i n t h e p o s i t i o n 

o f m i c r o m a n a g i n g a s e t t l e d a r e a o f t r i a l - c o u r t d i s c r e t i o n , see 

g e n e r a l l y Ex p a r t e James, 764 So. 2d 557, 560 ( A l a . 1 9 9 9 ) , I 

d i s s e n t f r o m P a r t I V o f t h e m a i n o p i n i o n . 
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