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Mary Simmons, Dytisha Goodgame, and Sheila Whetstone-Tuck 

V. 

Coosa County Board of Educat ion and Todd Wingard, as 
superintendent of the Coosa County Board of Education 

Appeal from Coosa Circuit Court 
(CV-04-69) 

THOMAS, Judge. 

Mary Simmons, Dytisha Goodgame, and Sheila Whetstone-Tuck 

("the employees") sued the Coosa County Board of Education 

("the Board") and Board Superintendent Todd Wingard, alleging 
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breach-of-contract claims and claims arising under the Fair 

Dismissal Act, § 36-26-100 et seq., Ala. Code 1975 ("FDA"). 

The parties stipulated to the following facts: 

"1. [The employees] are nonprobationary aides 
employed by the Board. 

"2. As nonprobationary aides, they are entitled 
to the procedural safeguards set forth in the 
Alabama Fair Dismissal Act, Ala. Code [1975,] § 
36-26-102 and § 36-26-103. 

"3. [The employees] and [the Board and Wingard] 
stipulate and agree that [the employees] are 
employed by the Board pursuant to a base contract 
which entitles them to a 30-hour work week (six 
hours per day, five days a week). 

"4. Prior to the start of the 1997-1998 school 
year, [the Board] asked and [the employees] agreed 
to work supplemental hours above and beyond their 
base contract term of 30 hours per week. 

"5. In September of 1997, each [employee] signed 
a Temporary Work Contract in which they agreed to 
work '... 2 extra hours per day at my regular rate 
of pay.' 

"6. From the 1997-1998 school year until the 
2002-2003 school year, each [employee] continued to 
work two additional hours each day above and beyond 
their base term of employment:^ stated otherwise, 
[the employees] worked a 40-hour week (30 hours base 
contract week; 10 hours temporary work week) for 
each of the following school years: 

"(a) 1997-1998 
"(b) 1998-1999 
"(c) 1999-2000 
"(d) 2000-2001 
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"(e) 2001-2002 

"7. In September of the 2002-2003 school year, 
the Board cancelled the temporary employment 
contract of each of the three [employees]. By this 
action, the number of hours each [employee] worked 
each week went from 40 hours a week (30 base; 10 
temporary) to 30 hours a week. 

"8. The Board unilaterally cancelled the 
temporary work contract of the [employees] without 
a hearing. 

"9. [The employees] contend that the reduction 
in weekly hours of work from 40 hours to 30 hours 
constitutes a partial cancellation of their 
employment contracts. 

"10. [The employees] contend that the Alabama 
Fair Dismissal Act, specifically Ala. Code [1975,] 
§ 36-26-102, entitles them to a hearing before the 
Board can reduce their work hours. 

"11. [The employees] requested a hearing before 
the Board to challenge the reduction in work hours, 
but the Board denied the request. 

"12. [The employees] contend that the action of 
the Board to reduce their weekly hours of work from 
40 hours to 30 hours violated the Alabama Fair 
Dismissal Act in that the Board did not comply with 
the procedural requirements of the Act by holding a 
hearing before taking such action. 

"13. [The Board and Wingard] contend that the 
[employees] are bound by the terms of the temporary 
work contract, signed by each [employee]. The 
temporary work contract states: 

"'I ... (name) agree to work 2 extra hours 
per day at my regular rate of pay. 
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"'I understand that this is a temporary 
agreement which will last only as long as 
the extra work time is needed by the school 
system and that the extra hours are 
nontenurable. 

" ' I understand that my regular pay and 
tenure are based on my regular aide 
position.' 

"Each [employee] signed a temporary work 
contract. 

"14. [The employees] contend they are entitled 
to be made whole for all [pay] they would have 
earned if the temporary work contract had not been 
unilaterally cancelled in September of 2002. 

"15. [The Board and Wingard] dispute this 
contention. [The Board and Wingard] maintain that 
these employees were hired by the Board as 30-hour 
a week aides. It is this base employment position 
which entitled [the employees] to procedural rights 
under the Fair Dismissal Act. This base contract has 
not been changed. 

"16. The parties stipulate that, in the event 
the Court determines that the Board should have 
provided a hearing to each of the [employees] before 
reducing their weekly hours of work from 40 hours 
per week to 30 hours per week, the action of the 
Board was based upon mistake of law and fact and did 
not constitute an intentional violation of law. 

"17. The [employees] agree to stipulate to the 
factual assertions set forth in the affidavit of 
Todd Wingard, but the [employees] do not stipulate 
to any statements of argument or conclusions of law 
set forth in the affidavit. 

"̂  The exact number of hours worked by each 
[employee] is documented in the records of the 
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Board. Some weeks the employees may have worked 
less than 10 extra hours, but generally the 
employees worked 10 extra hours a week." 

Superintendent Wingard's affidavit contains the following 

factual assertions: 

"These three employees were employed by the 
Board as 30-hour per week aides. They have never 
been approved by the Board as 40-hour week 
employees. 

"[The employees] worked as special education 
aides. As special education aides, they would attend 
to and assist students with disabilities. Students 
with disabilities must be assisted or accommodated 
to make sure they receive an appropriate education 
notwithstanding their handicap. The needs of 
handicapped children vary from time to time. 

"For example, a child with orthopedic problems 
may need help one week or month on the school bus, 
but not the next week or month. The child may become 
self-reliant and no longer need the aide. Or the 
child may become too sick to come to school or 
otherwise drop out of school, thereby eliminating 
the need for an aide. 

"In short, the needs and requirements of the 
special education children change from time to time. 

"Recognizing these changing circumstances, it 
made sense to the Board to see if existing aides 
would like additional work to cover the special 
needs of handicapped students before and after 
school rather than hire a full-time employee. 

"As I stated before, our aides work 30 hours a 
week. Their salaries for this work have generally 
been less than a thousand dollars a month for the 
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nine months of the school year. The aides often 
need and want additional work. 

"Given the [employees] desired to earn more 
money than their base pay, and the Board's interest 
to meet the changing needs of its special education 
students without hiring additional full-time aides, 
the employees and the administrators worked out an 
arrangement to best serve the needs of both. 

"The school district asked if the [employees] 
were willing to work, on a temporary basis, up to 
two hours a day or ten hours extra a week -- on an 
as-needed basis. The [employees] stated they were 
willing to do so. 

"To make sure it would be legal to enter a 
separate contract with the employees to work on a 
temporary basis to meet the changing needs of the 
special education students, the Superintendent and 
the Special Education Coordinator asked the UniServ 
Director of AEA [the Alabama Education Association] 
to verify that the Board could use employees for the 
extra work without affecting their tenured contract. 
The Superintendent and the AEA UniServ Director 
worked together to develop the temporary work 
contract, which each of the [employees] signed. The 
Board approved the recommendation to give the 
Superintendent of Education authority to determine 
assignments for the extra work. 

"[T]he voters of Coosa County rejected a 
proposed tax increase. This left the Board in 
desperate financial condition. 

"To address this crisis, I, as Superintendent, 
had the responsibility to cut costs wherever I 
could. 
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"I determined that we did not need to use [the 
employees] for this work. I determined that we 
could make scheduling adjustments so this 'extra 
work' would not be necessary or required. 

"Now [the employees want three years of pay for 
work they did not do; and want us to go through an 
expensive hearing to show what everybody knows --
the Coosa County Board is in a financial crisis." 

The parties filed cross-motions for a summary judgment 

and briefs in support of their positions. On July 24, 2008, 

the trial court entered the following judgment, after which 

the employees timely appealed to this court: 

"After a consideration of the Stipulation of 
Facts, briefs of the parties, applicable case law 
and Alabama's Fair Dismissal Act, the Court finds 
that [the Board and Wingard are] entitled to 
judgment as a matter of law. This is primarily due 
to the fact that the [employees] entered into 
separate temporary agreements each year, which 
clearly state that the agreements were 'temporary' 
and that pay and tenure were based on the 'regular 
six-hour position.' These agreements were approved 
by an AEA representative. [The employees] also 
entered into separate general aide agreements each 
year as well. As such, the Board's failure to renew 
these contracts does not appear to violate any 
provision of the Fair Dismissal Act. 

"Accordingly, Judgment is hereby entered in 
favor of [the Board and Wingard] and against the 
[employees]." 
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Standard of Review 

Because this appeal comes to us on stipulated facts and 

the trial court's ruling on cross-motions for a summary 

judgment, our review is de novo. See Provident Life & Cas. 

Co. V. Crean, 804 So. 2d 236 (Ala. Civ. App. 2001) . 

"The trial court was not presented with any disputed 
facts, nor was there any oral testimony taken. It is 
well settled that '[w]here the evidence before the 
trial court is undisputed, ... the appellate court 
shall sit in judgment on the evidence de novo, 
indulging no presumption in favor of the trial 
court's application of the law to the facts.' 
Justice V. Arab Lumber & Supply, Inc., 533 So. 2d 
538, 542 ([Ala.] 1988), citing Abel v. Forrest 
Realty, Inc., 484 So. 2d 1069 (Ala. 1986); Stinson 
V. Stinson, 494 So. 2d 435 (Ala. Civ. App. 1986); 
Stiles V. Brown, 380 So. 2d 792 (Ala. 1980) . Because 
we construe the trial court's judgment not as a 
summary judgment, but rather as a judgment on 
stipulated facts, we review this case using the de 
novo standard." 

Crean, 804 So. 2d at 238. 

The FDA Claim 

The FDA entitles nonprobationary employees of school 

systems and other entities^ to certain due-process rights 

^Section 36-26-100 provides that the FDA covers 

"all persons employed by county and city boards of 
education, two-year educational institutions under 
the control and auspices of the State Board of 
Education, the Alabama Institute for Deaf and Blind, 
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before their employment is terminated, including 15 days' 

notice of termination, see § 36-26-101, Ala. Code 1975, and 

the right to a hearing if the employee wishes to contest the 

termination, see § 36-26-103 and -104, Ala. Code 1975. A 

nonprobationary employee is one who has been employed by the 

employer for three years or more. See § 36-26-101, Ala. Code 

1975. The FDA applies only to full-time employees, i.e, those 

"whose duties require 20 or more hours in each normal working 

week of the school term, employing board holidays excepted." 

§ 36-26-100, Ala. Code 1975. 

Citing Ex parte Green, 689 So. 2d 838 (Ala. 1996); 

Ledbetter v. Jackson County Board of Education, 508 So. 2d 244 

(Ala. 1987) ; and Carter v. Baldwin County Board of Education, 

532 So. 2d 1017 (Ala. Civ. App. 1988), the employees contend 

including production workers at the Alabama 
Industries for the Blind, and educational and 
correctional institutions under the control and 
auspices of the Alabama Department of Youth 
Services, who are so employed by any of these 
employers as bus drivers, lunchroom or cafeteria 
workers, maids and janitors, custodians, maintenance 
personnel, secretaries and clerical assistants, 
full-time instructors as defined by the State Board 
of Education, supervisors, and all other persons not 
otherwise certified by the State Board of 
Education." 
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that the Board's reduction of their work hours constituted a 

"partial termination" of their employment, thereby triggering 

the protections of the FDA. Specifically, the employees 

assert that they were entitled to a hearing before the Board 

reduced their hours. 

Ledbetter is the seminal case holding that partial 

termination of employment triggers the right to a hearing 

under the FDA. In Ledbetter,, the school board reduced the 

regular working hours of three nonprobationary lunchroom 

workers from 35 to 30 hours per week due to decreased 

enrollment at an elementary school. The employees requested 

a hearing under the FDA, and the school board filed a 

declaratory-judgment action, seeking a ruling that the board 

had neither "terminated" the employees within the meaning of 

§ 36-26-103, Ala. Code 1975, nor "transferred" them within the 

meaning of § 36-26-105, Ala. Code 1975 -- the only adverse 

employment actions specifically mentioned in the FDA that 

trigger the right to a hearing. The circuit court entered a 

declaratory judgment for the school board. 

On appeal to the Alabama Supreme Court, the employees in 

Ledbetter argued that the court should construe the provisions 

10 
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of the FDA dealing with "termination" in pari materia with § 

16-24-3, Ala. Code 1975, a part of the Teacher Tenure Act 

("TTA"), § 16-24-1 et seq., Ala. Code 1975, which provides, in 

pertinent part: 

"The contract of employment of any teacher who 
shall attain continuing service status shall remain 
in full force and effect unless superseded by a new 
contract signed by both parties, or cancelled as 
provided in Section 16-24-9 or 16-24-10 
[establishing procedural protections that must 
precede cancellation]." 

(Emphasis added.) Relying on its earlier decision in Ex parte 

Wright, 443 So. 2d 40 (Ala. 1983), the supreme court analyzed 

the case as an invalid "partial termination" of the lunchroom 

workers' employment. 508 So. 2d at 245. The Ledbetter court 

stated: 

"In Wright, this Court addressed the issue of 
whether certain tenured teachers ' contracts had been 
improperly cancelled by the school board. This 
Court held that a new contract, which changed the 
number of months that the teachers were to work from 
ten to nine was a 'partial cancellation' of the old 
contract, and as such could not be enforced without 
compliance with the procedures set out in § 16-24-9 
of the Teacher Tenure Act." 

Id. See Wright, 443 So. 2d at 42 (stating that " [t] here can be 

no question that there was a partial cancellation, since the 

teachers' old contract, providing that they would work ten 

11 



2071135 

months at a certain annual salary, was replaced by a new 

contract that provided they would work only nine months at a 

commensurately reduced annual salary"). 

In Ledbetter, the supreme court discussed the fact that 

the trial court had rejected the employees' invitation to 

construe the FDA in pari materia with the TTA because, the 

trial court had reasoned, there was a "material distinction" 

between the FDA and the TTA. Commenting on that reasoning, 

the supreme court stated: 

"Although a narrow reading of § 36-26-102, § 
16-24-3, and Wright, supra, leaves room for the 
trial court's distinction between the Fair Dismissal 
Act and the Teacher Tenure Act, the relevant 
principles of due process under the Fourteenth 
Amendment lead us to the conclusion that Mrs. 
Ledbetter has been deprived of her property interest 
in her employment without due process of law." 

Ledbetter, 508 So. 2d at 245-46. The court decided that, 

notwithstanding an arguable distinction between the FDA and 

the TTA, the trial court had erred by failing to acknowledge 

that the employees had a "'legitimate claim of entitlement'" 

to, and therefore a "property interest" in, continued 

employment that made the school board's reduction of their 

working hours without a hearing a denial of due process. 508 

So. 2d at 246 (quoting Board of Regents v. Roth, 408 U.S. 564, 

12 
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577 (1972), and citing Perry v. Sinderman, 408 U.S. 593, 602-

03 (1972)). See also Stallworth v. City of Evergreen, 680 So. 

2d 229, 233 (Ala. 1996) (stating that Roth held that "a 

governmental employee's contractual or statutory right to 

continued employment [is] a property interest falling within 

the scope of the Fourteenth Amendment's protection," and 

noting that Goss v. Lopez, 419 U.S. 565, 573 (1975), held that 

"'a state employee who under state law, or rules promulgated 

by state officials, has a legitimate claim of entitlement to 

continued employment absent sufficient cause for dismissal may 

demand the procedural protections of due process'"). 

In Carter -- the second case on which the employees in 

the present case rely -- the employees were nonprobationary 

school-board personnel who performed dual duties, including 

cafeteria work, custodial work, working as teachers' aides, 

and driving school buses. Pursuant to the ruling of the 

United States Supreme Court in Garcia v. San Antonio 

Metropolitan Transit Authority, 469 U.S. 528 (1985), 

indicating that the employees were subject to the requirements 

of the Fair Labor Standards Act of 1938, 29 U.S.C. § 201 -

208, the school board reduced the employees' weekly work hours 

13 
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to 40 in order to avoid paying them overtime compensation. 

The employees sought a judgment declaring that they were 

entitled to notice and a hearing before their work hours were 

reduced. The trial court determined that the employees had a 

"property interest" only in a 40-hour week and not in overtime 

hours. 

Following the ruling in Ledbetter, which had been decided 

the previous year, this court reversed the trial court's 

judgment, holding that the employees had a property interest 

in the "whole" of their employment. 532 So. 2d at 1019. The 

court stated: "We read Ledbetter as including any reduction in 

regularly scheduled hours as a partial termination since these 

scheduled hours constituted the employee's employment as a 

whole." Id. 

In Green — the third case upon which the employees here 

rely -- each employee worked in the school lunchroom and also 

worked as a custodian. The employees' lunchroom duties 

required more than 20 hours per week; their custodial duties 

required less than 20 hours per week. The school board 

terminated their services as custodians, arguing that the 

employees "had two distinct jobs in the school and that 

14 




