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The m o t h e r f i l e d a p e t i t i o n t o m o d i f y t h e p a r t i e s ' 2002 

d i v o r c e judgment t o o b t a i n p o s t m i n o r i t y s u p p o r t f o r J a . K . , 

a n o t h e r c h i l d o f t h e m other who had been a d o p t e d by t h e f a t h e r 

d u r i n g t h e p a r t i e s ' m a r r i a g e . The f a t h e r r e s p o n d e d b y , among 

o t h e r t h i n g s , f i l i n g a c o u n t e r c l a i m s e e k i n g p h y s i c a l c u s t o d y 

o f t h e c h i l d , who had been b o r n o f t h e p a r t i e s ' m a r r i a g e . 

A f t e r t h e p a r t i e s r e s o l v e d a l l t h e o t h e r i s s u e s b e tween t h e m , 

t h e t r i a l c o u r t c o n d u c t e d an o r e t e n u s h e a r i n g on J u l y 2 6 , 

2 0 0 7 , on t h e f a t h e r ' s c o u n t e r c l a i m s e e k i n g c u s t o d y o f t h e 

c h i l d . F o l l o w i n g t h a t h e a r i n g , t h e t r i a l c o u r t e n t e r e d a 1 3 -

page o r d e r on J u l y 3 1 , 2 0 0 7 , c o n t a i n i n g numerous f a c t u a l 

f i n d i n g s and c o n c l u d i n g t h a t c u s t o d y o f t h e c h i l d s h o u l d be 

t r a n s f e r r e d t o t h e f a t h e r . H o w e v e r , r a t h e r t h a n 

u n c o n d i t i o n a l l y a w a r d i n g c u s t o d y o f t h e c h i l d t o t h e f a t h e r , 

t h e t r i a l c o u r t s t a t e d i n i t s o r d e r t h a t i t w o u l d t r a n s f e r 

c u s t o d y o f t h e c h i l d t o t h e f a t h e r f o r "a t r i a l p e r i o d " and 

w o u l d r e v i e w t h e c a s e on December 2 0 , 2 0 0 7 , 

" f o r t h e p u r p o s e o f d e t e r m i n i n g w h e t h e r o r n o t 
a c a d e m i c p r o g r e s s has been a c h i e v e d and w h e t h e r o r 
n o t [ t h e c h i l d ] i s a d j u s t i n g t o l i f e i n [ t h e ] 
f a t h e r ' s h o u s e h o l d . S u b s e q u e n t t o t h e h e a r i n g on 
December 2 0 , t h e C o u r t w i l l e n t e r a f i n a l O r d e r i n 
t h i s m a t t e r . " 
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The t r i a l c o u r t f u r t h e r awarded t h e m other v i s i t a t i o n w i t h t h e 

c h i l d and o r d e r e d t h e m o t h e r t o pay t h e f a t h e r $800 a month i n 

c h i l d s u p p o r t . 

B o t h p a r t i e s f i l e d m o t i o n s s e e k i n g a r e c o n s i d e r a t i o n and 

a l t e r a t i o n o f t h e J u l y 3 1 , 2 0 0 7 , o r d e r . A t t h e p a r t i e s ' 

r e q u e s t , t h e t r i a l c o u r t s e t t h o s e m o t i o n s f o r a h e a r i n g on 

O c t o b e r 2 5 , 2007. B e f o r e t h a t h e a r i n g c o u l d t a k e p l a c e , 

h o w e v e r , t h e m other f i l e d an "Emergency M o t i o n f o r T r a n s f e r o f 

C u s t o d y " i n w h i c h she a l l e g e d t h a t c u s t o d y o f t h e c h i l d s h o u l d 

be r e t u r n e d t o h e r b e c a u s e t h e f a t h e r had been a r r e s t e d and 

c h a r g e d w i t h f i r s t - d e g r e e sodomy and f i r s t - d e g r e e s e x u a l abuse 

a r i s i n g o u t o f a c t s t h e f a t h e r a l l e g e d l y had c o m m i t t e d w i t h a 

2 0 - y e a r - o l d woman a n d , f u r t h e r , t h a t t h e f a t h e r had been 

t e r m i n a t e d f r o m h i s employment. The t r i a l c o u r t c o n d u c t e d an 

a b b r e v i a t e d h e a r i n g on t h a t m o t i o n on O c t o b e r 3 , 2007. D u r i n g 

t h a t h e a r i n g , t h e t r i a l c o u r t i n d i c a t e d t h a t i t had s e a l e d t h e 

c a s e f i l e b a s e d on t h e m o t h e r ' s c o n c e r n t h a t t h e n e g a t i v e 

p u b l i c i t y s u r r o u n d i n g t h e f a t h e r w o u l d harm t h e c h i l d . The 

t r i a l c o u r t a l s o a p p o i n t e d a g u a r d i a n ad l i t e m t o i n v e s t i g a t e 

t h e m a t t e r and t o r e p o r t h i s f i n d i n g s . The t r i a l c o u r t 

s u b s e q u e n t l y e n t e r e d an o r d e r c a n c e l i n g t h e s c h e d u l e d O c t o b e r 
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2 5 , 2 0 0 7 , h e a r i n g , i n d i c a t i n g t h a t a l l p e n d i n g m a t t e r s w o u l d 

be h e a r d on December 20, 2007, u n l e s s t h e g u a r d i a n ad l i t e m 

moved f o r an e a r l i e r h e a r i n g , and s t a t i n g i t s i n t e n t i o n t h a t 

t h e m o t h e r c o u l d r e g a i n c u s t o d y o f t h e c h i l d a t t h a t t i m e o n l y 

upon s a t i s f a c t i o n o f t h e s t a n d a r d s e t o u t i n Ex p a r t e  

McLendon, 455 So. 2d 863 ( A l a . 1984) . 

The t r i a l c o u r t l a t e r c o n t i n u e d t h e December 2 0 , 2 0 0 7 , 

h e a r i n g t o F e b r u a r y 14, 2008, and t h e n c o n t i n u e d t h e h e a r i n g 

a g a i n t o A p r i l 3 and 4, 2008. On M a r c h 12, 2008, t h e t r i a l 

c o u r t g r a n t e d t h e f a t h e r ' s m o t i o n t o s t a y t h e c u s t o d y 

p r o c e e d i n g s . The t r i a l c o u r t o r d e r e d t h a t t h e s t a y w o u l d be 

i n e f f e c t " p e n d i n g t h e f i n a l outcome o f t h e c r i m i n a l c h a r g e s 

p e n d i n g a g a i n s t t h e [ f a t h e r ] o r t h e c o n c l u s i o n o f t h e c h i l d ' s 

2007-2008 s c h o o l y e a r , w h i c h e v e r i s l a t e r . " The t r i a l c o u r t 

o r d e r e d t h e f a t h e r ' s c o u n s e l t o s u b m i t a r e p o r t o f t h e c h i l d ' s 

g r a d e s a t t h e c o n c l u s i o n o f t h e 2007-2008 s c h o o l y e a r a n d 

f u r t h e r o r d e r e d t h e g u a r d i a n ad l i t e m 1 t o f i l e a " p r e l i m i n a r y 

1The t r i a l c o u r t a p p o i n t e d a new g u a r d i a n ad l i t e m i n 
J a n u a r y 2008 f o l l o w i n g t h e i n c a p a c i t y o f t h e o r i g i n a l g u a r d i a n 
a d l i t e m , who h a d b e e n s e r i o u s l y i n j u r e d i n a m o t o r c y c l e 
a c c i d e n t . 
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r e p o r t " c o n t a i n i n g h i s r e c o m m e n d a t i o n s as t o t h e c u s t o d y 

d i s p o s i t i o n . 

On June 4, 2008, t h e f a t h e r s u b m i t t e d t h e c h i l d ' s g r a d e s 

as o r d e r e d . On J u l y 1, 2008, t h e g u a r d i a n ad l i t e m moved t h e 

c o u r t t o s e t a s t a t u s h e a r i n g . On J u l y 3, 2008, t h e g u a r d i a n 

ad l i t e m s u b m i t t e d t o t h e t r i a l c o u r t a r e p o r t c o n t a i n i n g h i s 

c u s t o d y r e c o m m e n d a t i o n s . I n t h a t r e p o r t , t h e g u a r d i a n ad 

l i t e m n o t e d t h a t t h e c h i l d had made a l l A's and B's a t Pelham 

H i g h S c h o o l d u r i n g t h e p a s t s e m e s t e r and t h a t t h e c h i l d was 

d o i n g w e l l i n c o u n s e l i n g w i t h Dr. Henry P a i n e , who had o p i n e d 

t h a t t h e b e s t i n t e r e s t s o f t h e c h i l d w o u l d be s e r v e d by 

c o n t i n u i n g p l a c e m e n t w i t h t h e f a t h e r i n H e l e n a . The g u a r d i a n 

ad l i t e m a l s o i n d i c a t e d t h a t he had c o n s u l t e d w i t h t h e c h i l d , 

who had i n d i c a t e d t h a t he was " f i n e " i n h i s c u r r e n t l i v i n g 

s i t u a t i o n . A l t h o u g h t h e g u a r d i a n ad l i t e m e x p r e s s e d c o n c e r n s 

r e g a r d i n g t h e a t t e n t i o n t h e c h i l d m i g h t be s u b j e c t e d t o 

b e c a u s e o f t h e f a t h e r ' s t h e n - u p c o m i n g c r i m i n a l t r i a l , t h e 

g u a r d i a n ad l i t e m u l t i m a t e l y recommended t h a t t h e c h i l d s t a y 

w i t h t h e f a t h e r , d e f e r r i n g t o t h e s t a t e m e n t o f t h e c h i l d and 

t h e o p i n i o n o f Dr. P a i n e . 
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On J u l y 18, 2008, t h e m o t h e r f i l e d a m o t i o n t o f i n a l i z e 

t h e t e m p o r a r y o r d e r so t h a t i t c o u l d be a p p e a l e d . On J u l y 29, 

2008, t h e t r i a l c o u r t e n t e r e d a judgment d e t e r m i n i n g f r o m t h e 

r e p o r t o f t h e g u a r d i a n ad l i t e m t h a t t h e c h i l d was d o i n g w e l l 

i n t h e c u s t o d y o f t h e f a t h e r . The t r i a l c o u r t o p i n e d i n i t s 

judgment t h a t no f u r t h e r p r o c e e d i n g s were n e c e s s a r y , and i t 

g r a n t e d t h e m o t h e r ' s m o t i o n , m a k i n g t h e J u l y 31, 2007, o r d e r 

i t s f i n a l j udgment a w a r d i n g c u s t o d y t o t h e f a t h e r . 

The mother t i m e l y a p p e a l e d f r o m t h e J u l y 29, 2008, 

j u d g m e n t . On a p p e a l , t h e mother a r g u e s (1) t h a t m u l t i p l e 

f i n d i n g s o f f a c t c o n t a i n e d i n t h e J u l y 31, 2007, o r d e r , w h i c h 

t h e t r i a l c o u r t made f i n a l on J u l y 29, 2008, a r e p l a i n l y and 

p a l p a b l y wrong, (2) t h a t t h e f a t h e r d i d n o t p r e s e n t s u f f i c i e n t 

e v i d e n c e t o meet t h e s t a n d a r d s e t f o r t h i n Ex p a r t e McLendon, 

s u p r a , (3) t h a t t h e t r i a l c o u r t f a i l e d t o s t a t e any c o m p e l l i n g 

r e a s o n s f o r s e p a r a t i n g t h e c h i l d f r o m h i s b r o t h e r , (4) t h a t 

t h e t r i a l c o u r t e r r e d i n c a l c u l a t i n g t h e amount o f c h i l d 

s u p p o r t awarded t o t h e f a t h e r , (5) t h a t t h e t r i a l c o u r t e r r e d 

i n r e q u i r i n g t h e m o t h e r t o meet t h e Ex p a r t e McLendon s t a n d a r d 

i n o r d e r t o r e g a i n c u s t o d y o f t h e c h i l d , and (6) t h a t t h e 

t r i a l c o u r t e r r e d i n s e a l i n g t h e c o u r t f i l e . 
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We a d d r e s s t h e m o t h e r ' s a r g u m e n t s r e l a t i n g t o t h e c u s t o d y 

m o d i f i c a t i o n f i r s t . The p a r t i e s a g r e e t h a t t h e p a r t i e s ' 2002 

d i v o r c e judgment awarded them j o i n t l e g a l c u s t o d y o f t h e c h i l d 

and awarded t h e mother p r i m a r y p h y s i c a l c u s t o d y o f t h e c h i l d . 2 

" I n s i t u a t i o n s i n w h i c h t h e p a r e n t s have j o i n t 
l e g a l c u s t o d y , b u t a p r e v i o u s j u d i c i a l d e t e r m i n a t i o n 
has g r a n t e d p r i m a r y p h y s i c a l c u s t o d y t o one p a r e n t , 
t h e o t h e r p a r e n t , i n o r d e r t o o b t a i n a change i n 
c u s t o d y , must meet t h e b u r d e n s e t o u t i n Ex p a r t e 
M c L e n d o n [ , 455 So. 2d 463 ( A l a . 1 9 8 4 ) ] . See S c h o l l  
v. P a r s o n s , 655 So. 2d 1060, 1062 ( A l a . C i v . App. 
1 9 9 5 ) . The b u r d e n s e t o u t i n McLendon r e q u i r e s t h e 
p a r e n t s e e k i n g a c u s t o d y change t o d e m o n s t r a t e t h a t 
a m a t e r i a l change i n c i r c u m s t a n c e s has o c c u r r e d 
s i n c e t h e p r e v i o u s j u d g m e n t , t h a t t h e c h i l d ' s b e s t 
i n t e r e s t s w i l l be m a t e r i a l l y p r o m o t e d by a change o f 
c u s t o d y , and t h a t t h e b e n e f i t s o f t h e change w i l l 
more t h a n o f f s e t t h e i n h e r e n t l y d i s r u p t i v e e f f e c t 
r e s u l t i n g f r o m t h e change i n c u s t o d y . Ex p a r t e 
McLendon, 455 So. 2d a t 866." 

Dean v. Dean, 998 So. 2d 1060, 1064-65 ( A l a . C i v . App. 2 0 0 8 ) . 

I n o r d e r t o p r o v e a m a t e r i a l change o f c i r c u m s t a n c e s , t h e 

n o n c u s t o d i a l p a r e n t must p r e s e n t s u f f i c i e n t e v i d e n c e 

i n d i c a t i n g (1) t h a t t h e r e has been a change i n t h e 

c i r c u m s t a n c e s e x i s t i n g a t t h e t i m e o f t h e o r i g i n a l c u s t o d y 

j udgment o r t h a t f a c t s have been r e v e a l e d t h a t were unknown a t 

t h e t i m e o f t h a t j u d g m e n t , see S t e p h e n s v. S t e p h e n s , 47 A l a . 

App. 396, 399, 255 So. 2d 338, 340-41 ( C i v . App. 1 9 7 1 ) , and 

2The d i v o r c e j u d g m e n t i s n o t p a r t o f t h e r e c o r d . 
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(2) t h a t t h e change i n c i r c u m s t a n c e s i s s u c h as t o a f f e c t t h e 

w e l f a r e and b e s t i n t e r e s t s o f t h e c h i l d . F o r d v. F o r d , 293 

A l a . 743, 310 So. 2d 234 ( 1 9 7 5 ) . The n o n c u s t o d i a l p a r e n t does 

n o t have t o p r o v e t h a t t h e change i n c i r c u m s t a n c e s has 

a d v e r s e l y a f f e c t e d t h e w e l f a r e o f t h e c h i l d , b u t he o r she may 

s a t i s f y t h e f i r s t e l e m e n t o f t h e McLendon t e s t by p r o v i n g t h a t 

t h e change i n c i r c u m s t a n c e s m a t e r i a l l y p r o m o t e s t h e b e s t 

i n t e r e s t s o f t h e c h i l d . I d . 

A t t r i a l , t h e f a t h e r t e s t i f i e d t h a t , s i n c e t h e e n t r y o f 

t h e p a r t i e s ' 2002 d i v o r c e j u d g m e n t , t h e c i r c u m s t a n c e s h a d 

" d r a s t i c a l l y " c h a n g e d . A c c o r d i n g t o t h e f a t h e r , t h e c h i l d was 

" f a i l i n g i n h i s c o r e s u b j e c t s , " t h e c h i l d h a d e x p e r i e n c e d a 

w e i g h t g a i n w i t h a s s o c i a t e d h e a l t h and h y g i e n e i s s u e s , t h e 

m o t h e r h a d assumed a n e g a t i v e p a r e n t i n g s t y l e , t h e m o t h e r h a d 

i n t e r f e r e d w i t h t h e f a t h e r ' s v i s i t a t i o n , and t h e c h i l d h a d 

e x p r e s s e d a p r e f e r e n c e t o r e s i d e w i t h t h e f a t h e r and t o a t t e n d 

P e l h a m H i g h S c h o o l . The t r i a l c o u r t ' s e x t e n s i v e f i n d i n g s o f 

f a c t g e n e r a l l y s u p p o r t a l l t h e f a t h e r ' s a s s e r t i o n s e x c e p t t h e 

c o n t e n t i o n r e g a r d i n g t h e m o t h e r ' s p a r e n t i n g s t y l e . B a s e d on 

t h o s e f i n d i n g s , t h e t r i a l c o u r t c o n c l u d e d t h a t a " m a t e r i a l 
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change i n c i r c u m s t a n c e s has o c c u r r e d w h i c h n e c e s s i t a t e s a 

change i n p h y s i c a l c u s t o d y o f [ t h e c h i l d ] t o [ t h e f a t h e r ] . " 

The m o t h e r f i r s t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

m a k i n g many o f i t s f a c t u a l d e t e r m i n a t i o n s r e g a r d i n g t h e 

a c a d e m i c a c h i e v e m e n t o f t h e c h i l d and i n c o n c l u d i n g t h a t t h e 

c h i l d ' s a c a d e m i c r e c o r d c o n s t i t u t e d a m a t e r i a l change i n 

c i r c u m s t a n c e s . We f i r s t c o n s i d e r t h e e v i d e n c e r e l a t i n g t o t h e 

a c a d e m i c p e r f o r m a n c e o f t h e c h i l d . 

The m o t h e r t e s t i f i e d w i t h o u t c o n t r a d i c t i o n t h a t , b e f o r e 

t h e e n t r y o f t h e 2002 d i v o r c e j u d g m e n t , she and t h e f a t h e r h a d 

a g r e e d t o h o l d t h e c h i l d b a c k f o r an e x t r a y e a r o f 

k i n d e r g a r t e n b e c a u s e o f t h e c h i l d ' s s p e c i a l l e a r n i n g n e e d s . 

The m o t h e r f u r t h e r t e s t i f i e d , a g a i n w i t h o u t d i s p u t e , t h a t , 

b e f o r e t h e e n t r y o f t h e 2002 d i v o r c e j u d g m e n t , t h e c h i l d h a d 

b een t e s t e d b y a c l i n i c a l p s y c h o l o g i s t and t h a t t h e 

p s y c h o l o g i s t h a d d i a g n o s e d t h e c h i l d w i t h " A t t e n t i o n D e f i c i t 

D i s o r d e r w i t h a t e n d e n c y t o w a r d d y s l e x i a . When I s a y 

d y s l e x i a , n o t r e a d i n g b a c k w a r d s , b u t t h e p a r t where he has 

c o m p r e h e n s i o n p r o b l e m s . " The c h i l d c o u l d n o t r e c a l l t h a t 

t e s t i n g , b u t he t e s t i f i e d i n r e s p o n s e t o t h e t r i a l c o u r t ' s 
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q u e s t i o n i n g t h a t h i s e y e s h a d been e x a m i n e d when he was 11 

y e a r s o l d and t h a t h i s v i s i o n was " o k a y . " 

A t some p o i n t a f t e r t h e d i v o r c e w h i l e t h e c h i l d was s t i l l 

i n e l e m e n t a r y s c h o o l , t h e m o t h e r t r a n s f e r r e d t h e c h i l d f r o m 

t h e s c h o o l he h a d b e e n a t t e n d i n g t o a l e s s e x p e n s i v e p r i v a t e 

s c h o o l . A f t e r n i n e weeks a t t h e new s c h o o l , t h e m o t h e r was 

i n f o r m e d t h a t t h e c h i l d was i n d a n g e r o f f a i l i n g a g r a d e 

b e c a u s e o f h i s p o o r math s c o r e s . A f t e r c o n s u l t i n g w i t h A.K., 

t h e c h i l d ' s p a t e r n a l g r a n d m o t h e r who h a d once s e r v e d as an 

e l e m e n t a r y - s c h o o l p r i n c i p a l , t h e m o t h e r a r r a n g e d f o r t h e c h i l d 

t o r e t u r n t o h i s o l d s c h o o l u n d e r a p l a n d e s i g n e d t o 

c o mpensate f o r h i s l e a r n i n g d i s a b i l i t y . I n t h e f i r s t s e m e s t e r 

o f h i s e i g h t h - g r a d e y e a r , h o w e v e r, t h e c h i l d s t a r t e d o f f w i t h 

what t h e m o t h e r t e r m e d " h o r r i b l e g r a d e s . " The s c h o o l ' s 

g u i d a n c e c o u n s e l o r and t h e m o t h e r a t t e m p t e d t o h e l p t h e c h i l d , 

b u t he managed o n l y t o r a i s e h i s g r a d e s t o a 1.0 g r a d e - p o i n t 

a v e r a g e b y t h e e n d o f t h a t s e m e s t e r . B a s e d on t h e a d v i c e o f 

t h e s c h o o l ' s g u i d a n c e c o u n s e l o r , who t e s t i f i e d a t t r i a l , t h e 

m o t h e r s e a r c h e d f o r a " r e g u l a r p a c e " s c h o o l i n c e n t r a l and 

s o u t h e r n A l a b a m a b e f o r e d e c i d i n g t o p l a c e t h e c h i l d i n E v a n g e l 

C h r i s t i a n Academy ( " E v a n g e l " ) . 
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The c h i l d c o m p l e t e d t h e e i g h t h g r a d e a t E v a n g e l ; he 

a c h i e v e d a 2.2857 g r a d e - p o i n t a v e r a g e , b u t he f a i l e d p r e -

a l g e b r a . The c h i l d c o n t i n u e d a t E v a n g e l f o r h i s n i n t h - g r a d e 

y e a r ; he e a r n e d a 2.4286 g r a d e - p o i n t a v e r a g e a t t h e e n d o f t h e 

f i r s t s e m e s t e r and a 2.2857 g r a d e - p o i n t a v e r a g e a t t h e e n d o f 

t h e s e c o n d s e m e s t e r , f o r a y e a r l y g r a d e - p o i n t a v e r a g e o f 

2.3571. A l t h o u g h t h e m o t h e r e m p l o y e d a t u t o r f o r t h e c h i l d i n 

t h e s e c o n d s e m e s t e r o f t h e n i n t h g r a d e , t h e c h i l d f a i l e d 

" A l g e b r a 1," n e c e s s i t a t i n g h i s a t t e n d i n g summer s c h o o l . 

I n i t s 2007 o r d e r , t h e t r i a l c o u r t f i r s t s t a t e d : 

"The [mother] c o n s i s t e n t l y a s s e r t e d t h a t [ t h e 
c h i l d ] has A t t e n t i o n D e f i c i t D i s o r d e r w i t h a 
t e n d e n c y t o D y s l e x i a . C o n f u s i n g l y , she e x p l a i n e d  
t h a t t h e d y s l e x i a was n o t r e l a t e d t o c o m p r e h e n s i o n . " 

( E m p h a s i s added.) T h a t f i n d i n g c o n t r a d i c t s t h e m o t h e r ' s 

t e s t i m o n y t h a t t h e d y s l e x i a a f f e c t s t h e c h i l d ' s c o m p r e h e n s i o n . 

The t r i a l c o u r t t h e n s t a t e d : 

"No documents were p r o d u c e d o r a d m i t t e d i n t o 
e v i d e n c e w h i c h w o u l d document any bona f i d e 
d i a g n o s i s b y a p h y s i c i a n , p s y c h i a t r i s t o r c l i n i c a l 
p s y c h o l o g i s t s u c h as w o u l d s u p p o r t t h e [ m o t h e r ' s ] 
a s s e r t i o n . N e v e r t h e l e s s , i t i s c l e a r t h a t [ t h e 
c h i l d ] s t r u g g l e s w i t h some f o r m o f l e a r n i n g 
d i s a b i l i t y . The C o u r t i s t r o u b l e d t h a t no 
e d u c a t i o n a l t e s t i n g has been done f o r t h i s c h i l d 
and, f u r t h e r , t h a t no p s y c h o l o g i c a l o r o t h e r a l l i e d 
t e s t i n g has been done t o d e t e r m i n e t h e n a t u r e o f any 
s u c h l e a r n i n g d i s a b i l i t y , t o g e t h e r w i t h 
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r e c o m m e n d a t i o n s f o r c o n n e c t i n g o r m a n a g i n g t h e 
l e a r n i n g d i s a b i l i t y . 1n a d d i t i o n , [ t h e c h i l d ] has 
n o t u n d e r g o n e a c o m p r e h e n s i v e eye e x a m i n a t i o n by an 
o p h t h a l m o l o g i s t t o d e t e r m i n e w h e t h e r o r n o t v i s i o n 
p r o b l e m s a r e r e l a t e d t o h i s l a c k o f a c a d e m i c 
s u c c e s s . The [mother] c o n t i n u e s t o r e l y on 
i n f o r m a t i o n s e v e r a l y e a r s o l d w h i c h she s u p p o s e d l y 
o b t a i n e d f r o m Dr. Rosemary Wool J o n e s , a r e s p e c t e d 
c l i n i c a l p s y c h o l o g i s t i n Montgomery. As p r e v i o u s l y 
s t a t e d , no documents were o f f e r e d i n t o e v i d e n c e t o 
s u p p o r t t h e [ m o t h e r ' s ] a s s e r t i o n o f an [ a t t e n t i o n -
d e f i c i t - d i s o r d e r ] d i a g n o s i s . " 

A p p a r e n t l y f r o m t h e u s e o f t h e w o r d " s u p p o s e d l y , " t h e t r i a l 

c o u r t d i s c r e d i t e d t h e m o t h e r ' s t e s t i m o n y t h a t she h a d h a d t h e 

c h i l d e v a l u a t e d and d i a g n o s e d b y Dr. J o n e s . However, E d w i n a 

Cameron, t h e f a t h e r ' s c o u s i n and a l o n g - t i m e s c h o o l g u i d a n c e 

c o u n s e l o r , t e s t i f i e d as a w i t n e s s f o r t h e f a t h e r . Cameron 

t e s t i f i e d t h a t Dr. J o n e s had, i n d e e d , t e s t e d t h e c h i l d . The 

f a t h e r d i d n o t d i s p u t e t h a t s u c h t e s t i n g h a d t a k e n p l a c e . 1 t 

i s t r u e t h a t t h e m o t h e r d i d n o t o f f e r i n t o e v i d e n c e any 

d o c u m e n t a t i o n s u p p o r t i n g t h e c h i l d ' s a t t e n t i o n - d e f i c i t -

d i s o r d e r ("ADD") d i a g n o s i s ; h o w e v e r , t h e r e c o r d shows t h a t 

m e d i c a l d o c t o r s h a d p r e s c r i b e d t h e c h i l d m e d i c a t i o n f o r ADD. 

M o r e o v e r , t h e f a t h e r d i d n o t d i s p u t e t h a t t h e c h i l d has ADD; 

he m e r e l y e x p l a i n e d t h a t he b e l i e v e d t h e r e i s a d i f f e r e n c e 

b e t w e e n h a v i n g ADD and b e i n g l e a r n i n g d i s a b l e d . The r e c o r d 

a l s o i n d i c a t e s t h a t t h e c h i l d h a d p a s s e d a v i s i o n e x a m i n a t i o n , 
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and no one p r e s e n t e d any e v i d e n c e s u g g e s t i n g t h a t t h e c h i l d ' s 

l e a r n i n g p r o b l e m s may be v i s i o n - r e l a t e d . 1n f a c t , t h e o n l y 

m e n t i o n i n t h e r e c o r d o f t h e c h i l d ' s v i s i o n r e s u l t s f r o m t h e 

t r i a l c o u r t ' s q u e s t i o n i n g o f t h e c h i l d on t h a t s u b j e c t . 

The t r i a l c o u r t a l s o s t a t e d i n i t s 2007 o r d e r : 

"The [ f a t h e r ] e n t e r e d i n t o e v i d e n c e [ f a t h e r ' s ] 
E x h i b i t #14 w h i c h documents [ t h e c h i l d ' s ] g r a d e s 
f r o m [ E v a n g e l ] f o r s c h o o l y e a r 2006-2007. The r e p o r t 
l i s t s [ t h e c h i l d ' s ] a c a d e m i c GPA a t 2.3571, w h i c h 
i n c l u d e s g r a d e s f o r H i s t o r y , P h y s i c a l S c i e n c e , 
E n g l i s h , A l g e b r a 1, A r t , PE and B i b l e . The [ f a t h e r ] 
p o i n t e d o u t t h a t i f you remove A r t , PE and B i b l e , 
l e a v i n g o n l y t h e c o r e s u b j e c t s , [ t h e c h i l d ' s ] 
a v e r a g e i n h i s c o r e s u b j e c t s i s a 0.25. The 
[ f a t h e r ] a s s e r t e d t h a t t h e s e g r a d e s i n t h e c o r e 
s u b j e c t s were d e p l o r a b l e a n d c l e a r l y t h e c h i l d needs 
a s s i s t a n c e o t h e r t h a n s i m p l y h i r i n g a t u t o r . The 
[ f a t h e r ] s t a t e d t h a t he d i d n o t b e l i e v e t h a t 'making 
p r o g r e s s ' c o u l d be d e f i n e d as b r i n g i n g up an a l g e b r a 
g r a d e f r o m a f a i l i n g g r a d e o f 30 t o a f a i l i n g g r a d e 
o f 50." 

A c t u a l l y , t h e f a t h e r d i d n o t t e s t i f y a t any p o i n t t h a t t h e 

c h i l d h a d h a d a .25 g r a d e - p o i n t a v e r a g e i n h i s c o r e s u b j e c t s 

i n t h e 2006-2007 s c h o o l y e a r . D u r i n g q u e s t i o n i n g o f a 

w i t n e s s , t h e f a t h e r ' s a t t o r n e y a s k e d i f t h e w i t n e s s was aware 

t h a t t h e c h i l d h a d h a d a .25 g r a d e - p o i n t a v e r a g e i n h i s c o r e 

s u b j e c t s . However, t h e w i t n e s s s t a t e d t h a t he was n o t aware 

o f t h a t a l l e g e d f a c t . The c h i l d ' s g r a d e r e p o r t s r e f l e c t t h a t , 

when c o n s i d e r i n g o n l y c l a s s e s o t h e r t h a n a r t , B i b l e S t u d y , and 
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p h y s i c a l e d u c a t i o n , t h e c h i l d c a r r i e d a 1.67 g r a d e - p o i n t 

a v e r a g e i n h i s c o r e s u b j e c t s . A l s o , i n h i s t e s t i m o n y , t h e 

f a t h e r d i d n o t c h a r a c t e r i z e t h e c h i l d ' s g r a d e s i n h i s c o r e 

s u b j e c t s as " d e p l o r a b l e " o r s t a t e t h a t t h e c h i l d was n o t 

" m aking p r o g r e s s " b y p u l l i n g up a f a i l i n g g r a d e o f 30 i n 

a l g e b r a t o a f a i l i n g g r a d e o f 50 i n a l g e b r a . The f a t h e r 

m e r e l y i n d i c a t e d t h a t he f e l t t h e c h i l d c o u l d i m p r o v e h i s 

g r a d e s i n h i s c o r e s u b j e c t s and t h a t t u t o r i n g h a d n o t e n a b l e d 

t h e c h i l d t o p a s s a l g e b r a . The r e c o r d c o n t a i n s no e v i d e n c e 

t h a t t h e c h i l d e v e r s c o r e d i n t h e 30's i n a l g e b r a . 

The t r i a l c o u r t f u r t h e r s t a t e d t h a t " [ i ] t i s u n d i s p u t e d 

t h a t [ t h e c h i l d ] ... i s l e s s t h a n s u c c e s s f u l a c a d e m i c a l l y " and 

t h a t " [ t ] h e r e i s no d o u b t t h a t t h e [mother] has w o r k e d v e r y 

h a r d i n an e f f o r t t o a s s u r e a c a d e m i c s u c c e s s f o r [ t h e c h i l d ] , 

u n f o r t u n a t e l y , d e s p i t e any e f f o r t s b y t h e [ m o t h e r ] , [ t h e 

c h i l d ' s ] g r a d e s f r o m [ E v a n g e l ] i n d i c a t e t h a t t h e c h i l d i s 

f a i l i n g . " 3 

3The t r i a l c o u r t f u r t h e r f o u n d : 

"The [mother] and h e r c u r r e n t h u s b a n d , [ K . S . ] , 
b o t h t e s t i f i e d t h a t t h e y h a d i n v e s t i g a t e d some 10 
h i g h s c h o o l s f o r p o s s i b l e p l a c e m e n t o f [ t h e c h i l d ] 
p r i o r t o s e l e c t i n g [ E v a n g e l ] . They v i s i t e d s c h o o l s 
i n Lee C o u n t y and as f a r s o u t h as F a i r h o p e i n 
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The m o t h e r a c t u a l l y d i s p u t e d t h e f a t h e r ' s c o n t e n t i o n t h a t t h e 

c h i l d was n o t a c a d e m i c a l l y s u c c e s s f u l . The m o t h e r t e s t i f i e d 

t h a t t h e c h i l d h a d s t r u g g l e d a t t i m e s b e c a u s e o f h i s ADD b u t 

t h a t he h a d " s h i n e d " s i n c e t r a n s f e r r i n g t o E v a n g e l . The 

c h i l d ' s t r a n s c r i p t f r o m E n v a n g e l f o r t h e 2006-07 s c h o o l y e a r 

does n o t i n d i c a t e t h a t t h e c h i l d f a i l e d any s u b j e c t o t h e r t h a n 

A l g e b r a 1. A l t h o u g h t h e f a t h e r t e s t i f i e d t h a t t h e c h i l d h a d 

ha d an "F" i n some o t h e r u n i d e n t i f i e d c o r e s u b j e c t , t h e 

t r a n s c r i p t c o n t r a d i c t s t h a t a s s e r t i o n . 1 t a p p e a r s f r o m i t s 

f i n d i n g s t h a t t h e t r i a l c o u r t was c o n v i n c e d t h a t t h e c h i l d was 

p e r f o r m i n g more p o o r l y i n s c h o o l t h a n t h e e v i d e n c e p r o v e d . 

Even i f t h e r e c o r d d i d show t h e l e v e l o f a c a d e m i c f a i l u r e 

t h a t t h e t r i a l c o u r t p o r t r a y s i n i t s o r d e r , t h a t a c a d e m i c 

f a i l u r e w o u l d n o t n e c e s s a r i l y p r o v e t h a t a m a t e r i a l change o f 

c i r c u m s t a n c e has o c c u r r e d . 1n B r o o k s v. B r o o k s , 991 So. 2d 

293 ( A l a . C i v . App. 2 0 0 8 ) , t h i s c o u r t h e l d t h a t a c h i l d ' s p o o r 

a c a d e m i c p e r f o r m a n c e may be c o n s i d e r e d a m a t e r i a l change i n 

B a l d w i n C o u n t y and M o b i l e s c h o o l s . " 

A c t u a l l y , t h e f a t h e r t e s t i f i e d t h a t when t h e c h i l d was 
e x p e r i e n c i n g p r o b l e m s i n t h e e i g h t h g r a d e , t h e m o t h e r was 
c o n s i d e r i n g s c h o o l s as f a r s o u t h as B a l d w i n and M o b i l e 
c o u n t i e s ; no one t e s t i f i e d t h a t t h e m o t h e r and h e r c u r r e n t 
h u s b a n d h a d v i s i t e d t h o s e s c h o o l s . 
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c i r c u m s t a n c e s o n l y i f t h a t p o o r p e r f o r m a n c e a r o s e a f t e r t h e 

e n t r y o f t h e o r i g i n a l j u d g m e n t . O b v i o u s l y , i f t h e c h i l d was 

e x p e r i e n c i n g l e a r n i n g d i f f i c u l t i e s a t t h e t i m e t h e o r i g i n a l 

c u s t o d y judgment was e n t e r e d and t h e t r i a l c o u r t knew o f t h o s e 

p r o b l e m s and a c c o u n t e d f o r them i n i t s c u s t o d y j u d g m e n t , a 

mere c o n t i n u a t i o n o f t h o s e p r o b l e m s w i l l n o t be c o n s i d e r e d a 

change i n c i r c u m s t a n c e s . 

1n t h i s c a s e , t h e f a t h e r d i d n o t p r e s e n t any e v i d e n c e 

r e g a r d i n g t h e a c a d e m i c p e r f o r m a n c e o f t h e c h i l d a t t h e t i m e o f 

t h e e n t r y o f t h e 2002 d i v o r c e j u d g m e n t . The o n l y e v i d e n c e i n 

t h e r e c o r d on t h a t p o i n t i n d i c a t e s t h a t t h e c h i l d had been 

" l e f t b a c k " i n k i n d e r g a r t e n b e c a u s e o f h i s s p e c i a l l e a r n i n g 

n e e d s . 1n a d d i t i o n , t h e p a r t i e s a g r e e t h a t i n t h e 2002 

d i v o r c e j u d g m e n t , e n t e r e d when t h e c h i l d was 10 y e a r s o l d , t h e 

t r i a l c o u r t s p e c i f i c a l l y f o u n d t h a t t h e c h i l d s u f f e r e d f r o m a 

l e a r n i n g d i s a b i l i t y t h a t n e c e s s i t a t e d t h e use o f t u t o r s whose 

c o s t w o u l d be b o r n e e q u a l l y by t h e p a r e n t s . 1n 2002, t h e 

t r i a l c o u r t o b v i o u s l y was aware o f t h e c h i l d ' s l e a r n i n g 

p r o b l e m when i t d e c i d e d t h a t t h e b e s t i n t e r e s t s o f t h e c h i l d 

w o u l d be s e r v e d by b e i n g p l a c e d i n t h e p h y s i c a l c u s t o d y o f t h e 

m o t h e r . C o n s i s t e n t w i t h B r o o k s , we h o l d t h a t t h e t r i a l c o u r t 
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e r r e d by c o n s i d e r i n g t h e c o n t i n u e d l e a r n i n g p r o b l e m s o f t h e 

c h i l d t o be a m a t e r i a l change i n c i r c u m s t a n c e w a r r a n t i n g a 

change o f c u s t o d y . T h a t e r r o r l e d t h e t r i a l c o u r t e s s e n t i a l l y 

t o r e t r y t h e i s s u e o f w h i c h p a r e n t w o u l d b e s t be s u i t e d t o 

a d d r e s s t h e e d u c a t i o n a l needs o f t h e c h i l d -- an i s s u e a l r e a d y 

d e c i d e d i n f a v o r o f t h e mother i n t h e p a r t i e s ' 2002 d i v o r c e 

j u d g m e n t . 

The m o t h e r n e x t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n i t s 

f i n d i n g s r e g a r d i n g t h e w i s h e s o f t h e c h i l d . A t r i a l c o u r t 

must c o n s i d e r t h e w i s h e s o f a c h i l d i n d e t e r m i n i n g w h e t h e r a 

m a t e r i a l change i n c i r c u m s t a n c e s has o c c u r r e d . See S h e r r o d v. 

S h e r r o d , 361 So. 2d 17 ( A l a . C i v . App. 1978 ). 1n i t s 2007 

o r d e r , t h e t r i a l c o u r t f o u n d t h a t , d u r i n g t h e t r i a l , t h e c h i l d 

h a d made a " f o r t h r i g h t s t a t e m e n t t h a t he w i s h e s t o r e s i d e w i t h 

t h e f a t h e r . " Upon q u e s t i o n i n g by t h e t r i a l c o u r t , t h e c h i l d 

t e s t i f i e d a t t r i a l t h a t he " k i n d o f " w a n t e d t o l i v e w i t h t h e 

f a t h e r . However, t h e c h i l d s u b s e q u e n t l y t e s t i f i e d d u r i n g t h e 

same l i n e o f q u e s t i o n i n g as f o l l o w s : 

"THE COURT: And you want t o g i v e l i v i n g w i t h y o u r 
d a d a t r y ? 

"[THE C H I L D ] : Y e s . 1 mean, l i k e r e a l l y i f 1 h a d t o 
c h o o s e , 1 w o u l d c h o o s e t o go l i v e i n T r o y w i t h my 
g r a n d m o t h e r b e c a u s e t h e n i t w o u l d n ' t be — t h e y 
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w o u l d n ' t — t h e y w o u l d n ' t be f i g h t i n g o v e r who 1 
s t a y w i t h . And, 1 mean, 1 c o u l d do t h e t h i n g where 
1 see h e r one week and h i m t h e o t h e r week." 

D u r i n g t h e t r i a l , t h e t r i a l c o u r t a c t u a l l y a c k n o w l e d g e d t h a t 

t h e c h i l d h a d e x p r e s s e d a p r e f e r e n c e t o l i v e w i t h h i s p a t e r n a l 

g r a n d m o t h e r . N e v e r t h e l e s s , t h e t r i a l c o u r t , w i t h o u t any 

e v i d e n t i a r y b a s i s , f o u n d t h a t " a p p a r e n t l y [ t h e c h i l d ] has t o l d 

a nyone who w o u l d l i s t e n t h a t he w a n t s t o l i v e w i t h [ t h e 

f a t h e r ] . " 4 

P u r s u a n t t o t h e o r e t e n u s r u l e , a t r i a l c o u r t ' s f i n d i n g s 

o f f a c t f o l l o w i n g a t r i a l a t w h i c h o r a l t e s t i m o n y i s t a k e n a r e 

p r e s u m e d t o be c o r r e c t . However, an a p p e l l a t e c o u r t c a n 

r e v e r s e a j u d g m e n t b a s e d on f i n d i n g s t h a t a r e p l a i n l y and 

p a l p a b l y wrong, c l e a r l y e r r o n e o u s , o r a g a i n s t t h e g r e a t w e i g h t 

o f t h e e v i d e n c e . See F r i e d m a n v. F r i e d m a n , 971 So. 2d 23, 28 

( A l a . 2 0 0 7 ) . 1n t h i s c a s e , t h e t r i a l c o u r t c i t e d t h e c h i l d ' s 

w i s h e s as one o f i t s p r i m a r y c o n s i d e r a t i o n s f o r t r a n s f e r r i n g 

c u s t o d y o f t h e c h i l d t o t h e f a t h e r . B e c a u s e t h e t r i a l c o u r t ' s 

4The f a t h e r d i d t e s t i f y t h a t t h e c h i l d h a d t o l d h i m 
c o n s i s t e n t l y t h a t he w a n t e d t o r e s i d e w i t h t h e f a t h e r . The 
r e c o r d a l s o i m p l i e s t h a t t h e c h i l d h a d i n d i c a t e d t o t h e m o t h e r 
t h a t he w a n t e d t o r e s i d e w i t h t h e f a t h e r . However, t h e r e c o r d 
c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t t h e c h i l d h a d t o l d 
"anyone who w o u l d l i s t e n " t h a t he w a n t e d t o l i v e w i t h t h e 
f a t h e r . 
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f i n d i n g as t o t h e c h i l d ' s t e s t i m o n y i s n o t s u p p o r t e d by t h e 

e v i d e n c e , t h e j u d g m e n t , b a s e d i n l a r g e p a r t on t h a t f i n d i n g , 

i s due t o be r e v e r s e d . 

The m o t h e r n e x t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

r e l y i n g on u n s u b s t a n t i a t e d v i s i t a t i o n p r o b l e m s t o f i n d a 

m a t e r i a l change i n c i r c u m s t a n c e s . 1n i t s 2007 o r d e r , t h e 

t r i a l c o u r t c i t e d e v i d e n c e t h a t t h e m o t h e r h a d " c o n s i s t e n t l y " 

i n t e r f e r e d w i t h t h e v i s i t a t i o n o f t h e f a t h e r " t h r o u g h o u t t h e 

y e a r s . " To i l l u s t r a t e t h a t p o i n t , t h e t r i a l c o u r t r e f e r r e d t o 

e x h i b i t s s h o w i n g p l a n s made b y t h e m o t h e r f o r t h e c h i l d t h a t 

f e l l on t h e weekends o f t h e f a t h e r ' s v i s i t a t i o n . W i t h o n l y a 

few e x c e p t i o n s , t h o s e e x h i b i t s b e a r o u t t h e m o t h e r ' s t e s t i m o n y 

t h a t she was m e r e l y n o t i f y i n g t h e f a t h e r o f u p c o m i n g s o c i a l 

e v e n t s c o i n c i d i n g w i t h t h e f a t h e r ' s weekend v i s i t a t i o n a nd 

r e q u e s t i n g t h e f a t h e r t o a r r a n g e f o r t h e c h i l d t o a t t e n d t h o s e 

e v e n t s . Those e v e n t s , w h i c h i n c l u d e d d a n c e s , p a r t i e s , a nd 

d i n n e r s h o s t e d b y o t h e r s , o b v i o u s l y were n o t s c h e d u l e d 

s p e c i f i c a l l y t o i n t e r f e r e w i t h t h e f a t h e r ' s v i s i t a t i o n . 1n 

one i n s t a n c e , t h e m o t h e r n o t i f i e d t h e f a t h e r t h a t t h e c h i l d 

w a n t e d t o s t a y home f o r a s c h e d u l e d v i s i t a t i o n weekend i n 

o r d e r t o s e t up h i s room i n t h e i r new home. On a n o t h e r 
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o c c a s i o n , t h e m o t h e r n o t i f i e d t h e f a t h e r t h a t h e r v a c a t i o n 

s c h e d u l e c o n f l i c t e d w i t h h i s s c h e d u l e d v i s i t a t i o n . 1n b o t h 

i n s t a n c e s , t h e m o t h e r r e q u e s t e d o r o f f e r e d t o r e a r r a n g e t h e 

v i s i t a t i o n s c h e d u l e t o a s s u r e t h e f a t h e r d i d n o t l o s e t i m e 

w i t h t h e c h i l d . 

The t r i a l c o u r t a l s o r e f e r r e d t o an e x h i b i t i n w h i c h t h e 

m o t h e r s u p p o s e d l y u n i l a t e r a l l y c h a n g e d an d d e n i e d t h e f a t h e r 

v i s i t a t i o n on Wednesday n i g h t s . T h a t e x h i b i t , d a t e d November 

4, 2003, s t a t e s , i n p e r t i n e n t p a r t : 

" U n t i l [ t h e c h i l d and h i s b r o t h e r ' s ] g r a d e s 
i m p r o v e we n e e d t o t a k e t h e s c h o o l n i g h t s l e e p o v e r s 
on a week by week b a s i s d e p e n d i n g on t h e homework, 
s p e c i a l p r o j e c t s , e x t r a c u r r i c u l a r a c t i v i t i e s and 
t e s t s c h e d u l e s . T h i s was t h e r e c o m m e n d a t i o n o f a l l 
t h r e e o f [ t h e c h i l d ' s ] t e a c h e r s . ... You a r e welcome 
t o g e t t h e k i d s on e x t r a weekends, i f you want, o r 
on some s c h o o l h o l i d a y s t o make up t h e t i m e you've 
m i s s e d . 1 t ' s up t o y o u . " 

The p a r t i e s a g r e e t h a t t h e 2002 d i v o r c e j u d g m e n t d i d n o t 

p r o v i d e t h e f a t h e r w i t h any midweek v i s i t a t i o n . 

1n a d d i t i o n , t h e t r i a l c o u r t c r i t i c i z e d t h e m o t h e r f o r 

n o t i f y i n g t h e f a t h e r on May 16, 2006, t h a t she w o u l d a g r e e t o 

l e t t h e c h i l d r e s i d e w i t h t h e f a t h e r f o r a " t r i a l p e r i o d " 5 

5The t r i a l c o u r t a l s o s t a t e d t h a t , 

" [ d ] e s p i t e h e r i n s i s t e n c e t h a t i n o r d e r f o r [ t h e 
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f r o m June 1, 2006, t h r o u g h J u l y 9, 2006. The t r i a l c o u r t 

s t a t e d : 

"The [ f a t h e r ] i s a 2 6 - y e a r v e t e r a n o f t h e D e p a r t m e n t 
o f P u b l i c S a f e t y and, as s u c h , has a s s i g n m e n t s t h a t 
a r e s c h e d u l e d t h a t c a n n o t e a s i l y be c h a n g e d . H i s 
w i f e ... i s an e m p l oyee o f t h e F e d e r a l B u r e a u o f 
1 n v e s t i g a t i o n . And a l t h o u g h t h e r e was no t e s t i m o n y 
f r o m h e r , i t i s l o g i c a l t h a t she t o o w o u l d have 
a s s i g n m e n t s t h a t c o u l d n o t be d r o p p e d o r c h a n g e d 
w i t h a two-week n o t i c e . W h i l e t h e [mother] a p p e a r s 
t o be w i l l i n g t o s e n d [ t h e c h i l d ] t o l i v e w i t h h i s 
f a t h e r , i n a c t u a l i t y , t h e p l a n as e s t a b l i s h e d b y t h e 
[mother] was s e t up t o f a i l . (See [ t h e f a t h e r ' s ] 
E x h i b i t #29)." 

The f a t h e r t e s t i f i e d t h a t he h a d r e j e c t e d t h e m o t h e r ' s o f f e r 

b e c a u s e he was g o i n g o u t o f town d u r i n g t h a t p e r i o d , n o t 

b e c a u s e o f a c o n f l i c t i n g work s c h e d u l e . As t h e t r i a l c o u r t 

i t s e l f n o t e d , t h e r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t 

t h e f a t h e r ' s w i f e c o u l d n o t c o m p l y w i t h t h e m o t h e r ' s s u g g e s t e d 

v i s i t a t i o n s c h e d u l e b e c a u s e o f employment o b l i g a t i o n s . 

F u r t h e r m o r e , t h e r e c o r d does n o t c o n t a i n an " E x h i b i t 29" 

i n t r o d u c e d by t h e f a t h e r . The t r i a l c o u r t a l s o n o t e d t h a t t h e 

c h i l d ] t o r e s i d e w i t h [ t h e ] f a t h e r he must have a 
t r i a l p e r i o d , t h e [mother] d i d n o t have a t r i a l 
p e r i o d t h r e e y e a r s ago when she m a r r i e d h e r new 
h u s b a n d and moved [ t h e c h i l d ] i n t o t h e same room 
w i t h ... h e r new h u s b a n d ' s s o n , o f whom he h a d 
c u s t o d y . " 

The r e c o r d c o n t a i n s no e v i d e n c e t o s u p p o r t t h a t f i n d i n g . 
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f a t h e r h a d t a k e n s t e p s t o e n r o l l t h e c h i l d i n summer s c h o o l i n 

P e l h a m i n 2007 b u t t h a t t h e m o t h e r h a d " r e f u s e d t o a l l o w t h e 

c h i l d t o r e s i d e w i t h [ t h e ] f a t h e r d u r i n g t h e summer," i n s t e a d 

e n r o l l i n g t h e c h i l d i n a p r i v a t e t u t o r i n g o r g a n i z a t i o n i n 

Montgomery. The p a r t i e s a g r e e t h a t t h e 2002 d i v o r c e j u d g m e n t 

p r o v i d e d t h e f a t h e r o n l y two two-week p e r i o d s o f v i s i t a t i o n 

d u r i n g t h e summer. 

To t h e e x t e n t t h e t r i a l c o u r t f o u n d t h a t t h e d e n i a l o f 

v i s i t a t i o n b e y o n d t h a t e s t a b l i s h e d i n t h e p a r t i e s ' 2002 

d i v o r c e j u d g m e n t amounted t o a m a t e r i a l change i n 

c i r c u m s t a n c e s , t h e t r i a l c o u r t e r r e d as a m a t t e r o f l a w . Our 

supreme c o u r t r e c e n t l y d e c i d e d t h a t a c u s t o d i a l p a r e n t i s 

u n d e r no l e g a l o b l i g a t i o n t o c o n t i n u e v o l u n t a r y s u p p l e m e n t a l 

v i s i t a t i o n and t h a t t h e t e r m i n a t i o n o f s u c h v i s i t a t i o n does 

n o t c o n s t i t u t e s u f f i c i e n t g r o u n d s t o t r a n s f e r c u s t o d y o f a 

c h i l d . See C o c h r a n v. C o c h r a n , 5 So. 3d 1220, 1228-29 ( A l a . 

2 0 0 8 ) . To t h e e x t e n t t h e t r i a l c o u r t c o n c l u d e d t h a t t h e 

m o t h e r ' s a l l e g e d i n t e r f e r e n c e w i t h t h e c o u r t - o r d e r e d 

v i s i t a t i o n s c h e d u l e amounted t o a m a t e r i a l change i n 

c i r c u m s t a n c e s , t h e t r i a l c o u r t a l s o e r r e d as a m a t t e r o f l a w . 

1n C o c h r a n , s u p r a , t h e supreme c o u r t h e l d t h a t m o d i f i c a t i o n o f 
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c u s t o d y i s n o t a p r o p e r remedy t o r e s o l v e s i m p l e v i s i t a t i o n 

d i s p u t e s . C o c h r a n , 5 So. 3d a t 1228 ( c i t i n g F o s t e r v. C a r d e n , 

515 So. 2d 1258, 1260 ( A l a . C i v . App. 1 9 8 7 ) , a n d S m i t h v.  

S m i t h , 464 So. 2d 97, 100 ( A l a . C i v . App. 1 9 8 4 ) ) . 

The m o t h e r n e x t a r g u e s t h a t t h e t r i a l c o u r t e r r o n e o u s l y 

r e l i e d on t h e c h i l d ' s a l l e g e d h e a l t h and h y g i e n e p r o b l e m s i n 

t r a n s f e r r i n g c u s t o d y o f t h e c h i l d . 1n i t s j u d g m e n t , t h e t r i a l 

c o u r t i n d i c a t e d t h a t t h e f a t h e r c o n t e n d e d t h a t t h e c h i l d h a d 

" g a i n e d a p p r o x i m a t e l y 50 pounds w i t h i n a y e a r ' s t i m e , h a [ d ] 

d e v e l o p e d h i g h b l o o d p r e s s u r e d i r e c t l y r e l a t e d t o t h e w e i g h t 

g a i n , a n d t h e r e a r e h y g i e n e i s s u e s " The t r i a l c o u r t a l s o 

s t a t e d : " O t h e r h e a l t h i s s u e s were a l a c k o f c l e a n l i n e s s . The 

[ f a t h e r ] was c o n c e r n e d a b o u t u n c l e a n f i n g e r n a i l s a n d t o e n a i l s , 

g r o o m i n g and t h a t t h e c h i l d n e e d e d t o see a d e n t i s t a n d / o r an 

o r t h o d o n t i s t . " The f a t h e r t e s t i f i e d t h a t t h e c h i l d h a d g a i n e d 

a p p r o x i m a t e l y 50 pounds o v e r "a c o u p l e o f y e a r s , " n o t one 

y e a r , as t h e t r i a l c o u r t s t a t e d . However, t h e r e c o r d s u p p o r t s 

t h e o t h e r f i n d i n g s o f t h e t r i a l c o u r t on t h e s e i s s u e s . The 

c h i l d d i d d e v e l o p e l e v a t e d b l o o d p r e s s u r e i n t h e f a l l o f 2006, 

and some e v i d e n c e , i n c l u d i n g t h e m o t h e r ' s own t e s t i m o n y 

s u m m a r i z i n g t h e o p i n i o n o f t h e c h i l d ' s p e d i a t r i c i a n , i n d i c a t e s 
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t h a t t h e c h i l d ' s w e i g h t h a d c o n t r i b u t e d t o t h a t p r o b l e m . The 

t r i a l c o u r t d i d s p e c i f i c a l l y f i n d t h a t t h e c h i l d ' s b l o o d -

p r e s s u r e p r o b l e m h a d been " r e c t i f i e d , " b u t i t a l s o f o u n d , i n 

a c c o r d a n c e w i t h t h e t e s t i m o n y o f t h e f a t h e r , t h a t , b e c a u s e o f 

t h e c h i l d ' s b o d y t y p e , h i s w e i g h t s h o u l d be m o n i t o r e d a n d 

r e d u c e d t o a v o i d f u t u r e h e a l t h p r o b l e m s . The m o t h e r d i s p u t e s 

t h a t t h e c h i l d , who r e g u l a r l y t o o k two s h o w e r s p e r day, was 

u n c l e a n , b u t t h e f a t h e r d i d t e s t i f y as s e t o u t i n t h e t r i a l 

c o u r t ' s f i n d i n g s . 

However, we c a n n o t a f f i r m t h e j u d g m e n t b a s e d on t h e 

a c c u r a c y o f t h e t r i a l c o u r t ' s f i n d i n g s r e g a r d i n g t h e c h i l d ' s 

h e a l t h and h y g i e n e p r o b l e m s . 1n i t s j u d g m e n t , t h e t r i a l c o u r t 

i n d i c a t e d t h a t i t h a d r e l i e d n o t o n l y on t h o s e f a c t o r s , b u t 

a l s o on t h e c h i l d ' s a c a d e m i c p e r f o r m a n c e , t h e c h i l d ' s w i s h e s , 

and t h e v i s i t a t i o n d i s p u t e s i n d e c i d i n g t o t r a n s f e r c u s t o d y o f 

t h e c h i l d t o t h e f a t h e r . 6 B a s e d on o u r r e v i e w o f t h e r e c o r d , 

6 1 n f a c t , i f a n y t h i n g , t h e j udgment i m p l i e s t h a t t h e t r i a l 
c o u r t c o n s i d e r e d t h e c h i l d ' s w i s h e s and h i s a c a d e m i c needs t o 
be t h e f o r e m o s t c o n s i d e r a t i o n s f o r i t s t r a n s f e r o f c u s t o d y . 
The t r i a l c o u r t s t a t e d a t t h e c o n c l u s i o n o f i t s f i n d i n g s o f 
f a c t : 

" T h i s C o u r t b e l i e v e s t h a t [ t h e c h i l d ] ' s f o r t h r i g h t 
s t a t e m e n t t h a t he w i s h e s t o r e s i d e w i t h h i s f a t h e r , 
t h e s u p e r i o r e d u c a t i o n a l o p p o r t u n i t i e s w h i c h e x i s t 
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we c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n c o n s i d e r i n g t h e 

c h i l d ' s a c a d e m i c p e r f o r m a n c e and t h e v i s i t a t i o n d i s p u t e s as 

m a t e r i a l c h a n g e s i n c i r c u m s t a n c e s j u s t i f y i n g a change o f 

c u s t o d y , and we, t h e r e f o r e , r e v e r s e t h e t r i a l c o u r t ' s 

j u d g m e n t . We a l s o r e v e r s e t h e judgment b e c a u s e i t i s b a s e d on 

c l e a r l y e r r o n e o u s f i n d i n g s r e g a r d i n g t h e w i s h e s o f t h e c h i l d . 

B e c a u s e we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t w o u l d 

have r e a c h e d t h e same d e c i s i o n a b s e n t t h e e r r o r s o f l a w and o f 

f a c t o u t l i n e d i n o u r o p i n i o n , we remand t h e c a s e t o t h e t r i a l 

c o u r t f o r i t t o r e c o n s i d e r i t s j u d g m e n t i n l i g h t o f o u r 

o p i n i o n . On remand, t h e t r i a l c o u r t i s n o t t o c o n s i d e r any 

e v i d e n c e o f t h e c h i l d ' s c i r c u m s t a n c e s f o l l o w i n g t h e t r a n s f e r 

o f c u s t o d y i n J u l y 2007 b e c a u s e , when t h e t r i a l c o u r t 

t r a n s f e r r e d c u s t o d y t o t h e f a t h e r i n J u l y 2007, i t d i d so 

e s s e n t i a l l y on a p e n d e n t e l i t e b a s i s f o r a " t r i a l p e r i o d . " 7 

a t P e l h a m H i g h S c h o o l , and t h e [ f a t h e r ' s ] c o n c e r n 
an d d e s i r e t o i n t e r v e n e and a s s i s t t h i s c h i l d i n 
r e c t i f y i n g d e f i c i e n c i e s c l e a r l y i n d i c a t e t h a t t h e 
McLendon s t a n d a r d has be e n met." 
7The m o t h e r does n o t r a i s e any i s s u e r e g a r d i n g t h e 

p r o p r i e t y o f t h a t p r o c e d u r e , b u t o u r c a s e l a w makes i t p a t e n t l y 
c l e a r t h a t a t r i a l c o u r t may n o t t r a n s f e r c u s t o d y t o a p a r e n t 
on a " t r i a l b a s i s . " See B a r b e r v. Moore, 897 So. 2d 1150, 
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See B a r b e r v. Moore, 8 97 So. 2d 1150 ( A l a . C i v . App. 2004 ) 

( t r e a t i n g s i m i l a r j u d g m e n t as a p e n d e n t e l i t e o r d e r ) ; b u t  

compare R i c h v. R i c h , 8 87 So. 2d 289 ( A l a . C i v . App. 2004) 

( p l u r a l i t y d e c i s i o n ) ( t r e a t i n g a s i m i l a r j u d g m e n t as a f i n a l 

j u d g m e n t ) . I n B a r b e r , t h e l o w e r c o u r t a w a r d e d Mr. Moore 

c u s t o d y o f two c h i l d r e n f r o m h i s m a r r i a g e t o h i s f o r m e r w i f e . 

However, t h e l o w e r c o u r t i n d i c a t e d t h a t t h e a w a r d o f c u s t o d y 

w o u l d l a s t o n l y 100 d a y s a f t e r w h i c h a r e v i e w h e a r i n g w o u l d be 

c o n d u c t e d t o d e t e r m i n e i f t h e c u s t o d y d e t e r m i n a t i o n s h o u l d be 

made f i n a l . A t t h e c o n c l u s i o n o f t h e 100 d a y s , t h e l o w e r 

c o u r t d e t e r m i n e d t h a t Mr. Moore s h o u l d have c u s t o d y o f t h e 

c h i l d r e n b a s e d , i n p a r t , on e v i d e n c e o f how t h e p e n d e n t e l i t e 

c u s t o d y a r r a n g e m e n t h a d w o r k e d . 897 So. 2d a t 1154-55. T h i s 

c o u r t h e l d t h a t t h e l o w e r c o u r t h a d e r r e d i n c o n s i d e r i n g 

e v i d e n c e r e l a t i n g t o t h e 100 d a y s t h e c h i l d r e n h a d b e e n i n t h e 

p e n d e n t e l i t e c u s t o d y o f Mr. Moore. 897 So. 2d a t 1155. 

C o n s i s t e n t w i t h B a r b e r , t h e t r i a l c o u r t i n t h e p r e s e n t c a s e i s 

p r e c l u d e d f r o m d e c i d i n g w h e t h e r t h e McLendon s t a n d a r d has b e e n 

1155 ( A l a . C i v . App. 2004) ("The supreme c o u r t ' s h o l d i n g i n Ex  
p a r t e McLendon does n o t a l l o w a t r i a l c o u r t t o m o d i f y c u s t o d y 
on a t r i a l b a s i s o r , as t h e m o t h e r a r g u e s o c c u r r e d i n t h i s 
c a s e , a l l o w t h e t r i a l c o u r t t o e x p e r i m e n t w i t h an a w a r d o f 
c u s t o d y . " ) . 
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s a t i s f i e d b a s e d on e v i d e n c e r e l a t e d t o t h e p e r i o d f o l l o w i n g 

t h e e n t r y o f t h e J u l y 2007 o r d e r . 

Our r e v e r s a l o f t h e judgment o f t h e t r i a l c o u r t r e g a r d i n g 

c u s t o d y o f t h e c h i l d moots t h e i s s u e s r e l a t i n g t o t h e 

s e p a r a t i o n o f t h e s i b l i n g s and t h e a p p l i c a t i o n o f t h e McLendon 

s t a n d a r d t o t h e m o t h e r ' s emergency m o t i o n . The r e v e r s a l a l s o 

r e q u i r e s t h e t r i a l c o u r t t o v a c a t e i t s award o f c h i l d s u p p o r t ; 

t h e r e f o r e , we p r e t e r m i t any d i s c u s s i o n o f t h o s e i s s u e s . As 

f o r t h e o r d e r s e a l i n g t h e c a s e f i l e , we n o t e t h a t t h e m o t h e r 

d i d n o t o b j e c t t o t h a t a c t i o n a t t h e t i m e t h e o r d e r was 

e n t e r e d , and, t h e r e f o r e , she has n o t p r e s e r v e d t h a t i s s u e f o r 

r e v i e w . See L o l l a r v. L o l l a r , 991 So. 2d 758, 760 ( A l a . C i v . 

App. 2 0 0 8 ) ; see a l s o Somers v. McCoy, 777 So. 2d 141, 143 

( A l a . C i v . App. 2000) ("This c o u r t may n o t c o n s i d e r any i s s u e 

r a i s e d f o r t h e f i r s t t i m e on a p p e a l . " ) . 

B o t h p a r t i e s ' r e q u e s t s f o r t h e a w a r d o f a t t o r n e y ' s f e e s 

on a p p e a l a r e d e n i e d . 

REVERSED AND REMANDED. 

Thompson, P . J . , and B r y a n , Thomas, and Moore, J J . , 

c o n c u r . 

P i t t m a n , J . , d i s s e n t s , w i t h w r i t i n g . 
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P i t t m a n , J u d g e , d i s s e n t s . 

B e c a u s e I b e l i e v e t h e m a j o r i t y o p i n i o n i m p e r m i s s i b l y 

r e w e i g h s t h e e v i d e n c e i n t h i s c a s e , i n d e r o g a t i o n o f Ex p a r t e  

P a t r o n a s , 693 So. 2d 473, 474-75 ( A l a . 1 9 9 7 ) , and Ex p a r t e  

B r y o w s k y , 67 6 So. 2d 1322, 1324-26 ( A l a . 1 9 9 6 ) , I must 

r e s p e c t f u l l y d i s s e n t . I b e l i e v e t h e t e s t i m o n y r e g a r d i n g t h e 

c h i l d ' s i n c r e a s i n g a c a d e m i c s t r u g g l e s , t h e c h i l d ' s e a r l y - o n s e t 

b l o o d - p r e s s u r e and w e i g h t - c o n t r o l i s s u e s , and t h e c h i l d ' s 

r e q u e s t t o " t r y " l i v i n g somewhere e l s e t h a n w i t h h i s m o t h e r 

c o n s t i t u t e s s u f f i c i e n t e v i d e n c e t o s u p p o r t t h e t r i a l c o u r t ' s 

j u d g m e n t ; t h e r e f o r e , I w o u l d a f f i r m t h e t r i a l c o u r t ' s 

j u d g m e n t . 

28 


