REL: 12/18/2009

Notice: [his opinion 1s zubjcct to formal zcovizion pefore ociclication in the advance
snccTe oI Southern Reporter. Rcadoers arc regucsted to netlify —hac Reporter of Decisions,
Alabenma Apuvellate Courts, 200 Dexter Avente, Morntgomery, Alapama 36104-3741 ((324)
229-064%}), oI any Tvoographical or oThcr crrors, in order that corrcctionsz may be mado

ccfore the ocinion Zs orinzed in Southern Reporter.

ALABAMA COURT OF CIVIL APPEALS

OCTOBER TERM, 2009-2010

2071115

C.D.K.S.

K.W.K.
Appeal from Montgomery Circuit Court

(DR-01-90.02)

PER CURIAM.

C.D.K.S. ("the mcther") appeals from a judgment modifying
the provisions of a January 2002 divorce Judgment by
transferring custody of Jo.K. ("the child"} to K.W.K. ("the

father™}).
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The mother filed a petiticn to modify the parties' 2002
divorce Jjudgment to obtein postmincrity support for Ja.K.,
another child of the mother who had been adopted by the father
during the parties' marriage. The father responded by, among
other things, filing a counterclaim seeking phyvsical custody
of the child, who had been bcocrn of the parties' marriage.
After the parties resolved all the other issues between them,
the trial court conducted an ore tenus hearing on July 26,
2007, on the father's counterclaim seeking custody of the
child. Following that hearing, the trial court entered a 13-
page order on July 31, 2007, ¢ontaining numerous factual
findings and concluding that custody of the child should be
transferred to the father. However, rather than
unconditionally awarding custoedy ©f the child to the father,
the trial court stated in its order that it would transfer
custody of the child to the father fcocr "a trial pericd” and
would review the case on December 20, 2007,

"for the purpose of determining whether or not

academic progress has heen achieved and whether or

not [the «c¢hild] 1gs adjusting to 1life in [the]

father's household. Subsequent to the hearing on

December 20, the Court will enter a final Order in
this matter."”
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The trial court further awarded the mother visitation with the
child and ordered the mother to pay the father 35800 a month in
child support.

Both parties filed moticns seeking a reconsideration and
alteration of the July 31, 2007, order. At the parties'
request, the trial court set those motions for a hearing on
October 25, 2007. Before that hearing could take place,
however, tThe mother filed an "Emergency Moticn for Transfer of
Custeody"™ in which she alleged that custody of the child should
be returned to her because the father had been arrested and
charged with first-degree sodomy and first-degree sexual abuse
arising out of acts the father allegedly had committed with a
20-year-old woman and, further, that the father had been
terminated from his employment. The trial court conducted an
abbreviated hearing on that motion cn Octcoker 3, 2007. During
that hearing, tLhe trial court indicated that 1t had sealed the
case file based on the mother's concern that the negative
publicity surrounding the father would harm the child. The
trial court also appointed a guardian ad litem to investigate
the matter and to report his findings. The trial court

subsequently entered an order canceling the scheduled October
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25, 2007, hearing, indicating that all pending matters would
be heard on December 20, 2007, unless the guardian ad litem
moved for an earlier hearing, and stating its intention that
the mother could regain custoedy of the child at that time only
upon satisfaction of the standard set out 1in Ex parte
McLendon, 455 So. 2d 863 (Ala. 139&84).

The trial court later continued the December 20, 2007,
hearing te February 14, 2008, and then continued the hearing
again te April 3 and 4, 2008. ©On March 12, 2008, the trial
court granted the father's motion to stay the custody
proceedings. The trial court ordered that the stay would be
in effect "pending the final outcome of the criminal charges
pending against the [father] c¢r the conclusion of the child's
2007-2008 schocl year, whichever is later." The trial court
ordered the father's counsel to submit & repcrt of the child's
grades at the conclusion of the 2007-2008 school year and

further ordered the guardian ad litem to file a "preliminary

'The trial court appeinted a new guardian ad litem in
January 2008 following the incapacity of the ¢riginal guardian
ad litem, who had been seriously injured in a moctorcycle
accident.
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report™ containing his recommendations as to the custody
disposition.

On June 4, 2008, the father submitted the child's grades
as ordered. On July 1, 2008, the guardian ad litem moved the
court to set a status hearing. On July 3, 2008, the guardian
ad litem submitted to the trial court a report containing his
custody recommendations. In that zreport, tLhe guardian ad
litem noted that the c¢child had made all A's and B's at Pelham
High School during the past semester and that the child was
doing well in counseling with Dr. Henry Paine, who had opined
that the hest interests of the c¢hild would be served by
continuing placement with the father in Helena. The guardian
ad litem also indicated that he had consulted with the child,
who had indicated that he was "fine" in his current living
situation. Although the guardian ad litem expressed concerns
regarding the attention the child might be subjected to
because of the father's then-upcoming criminal trial, the
guardian ad litem ultimately recommended that the child stay
with the father, deferring tc the statement of the child and

the opinion of Dr. Paine.
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On July 18, 2008, the mother filed a motion to finalize
the temporary order so that 1t <¢ould be appealed. 0On July 29,
2008, the trial court entered a judgment determining from the
report of the guardian ad litem that the child was doing well
in the custody of the father, The trial court cpined in its
judgment that nc further proceedings were necessary, and it
granted the mother's motion, making the July 31, 2007, order
its final judgment awarding custody to the father.

The mother timely appealed from the July 28, 2008,
judgment. On appeal, the mother argues (1) that multiple
findings of fact contained in the July 31, 2007, order, which
the trial court made final on July 29, 2008, are plainly and
palpably wrong, (2) that the father did ncot present sufficient

evidence To meet the standard set forth in Ex parte Mclendon,

supra, (3) that the trial court failed to state any compelling
reasons for separating the child from his brother, (4) that
the trial c¢ourt erred in calgulating the amount of c¢hild
support awarded to the father, (5) that the trial court erred

in requiring the mother to meet Lhe Ex parte Mclendon standard

in c¢order to regain custody of the c¢hild, and (6) that the

trial court erred in sealing the court file.
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We address the mother's arguments relating to the custody
modification first. The parties agree that the parties' 2002
divorce judgment awarded them joint legal custody of the child
and awarded the mother primary physical custody of the child.”

"In situaticns in which the parents have joint
legal custody, but a previoug judicial determination

has granted primary physical custody to one parent,

the other parent, in order to obtain a change 1in
custody, must meet the burden set out in Ex parte

McLendon [, 455 So. 2d 463 (Ala. 1984)]. See Scholl
v. Parsonsg, ©55 5¢. 2d 1060, 1062 (Ala. Civ. App.
19¢5) . The burden set out in Mclendon reguires the

parent seeking a custody change to demonstrate that
a material change 1in c¢ircumstances has occurred
gince the previous judgment, that the child's best
interests will be materially promoted by a change of
custody, and that the benefits of the change will
more than offset tLhe inherently disruptive effect
resulting frem the change in custody. Ex parte
McLendon, 455 So. 2d at 866."

Dean v. Dean, 9928 So. Z2d 1060, 1064-65 (Ala. Civ. App. 2008).

In order to prove a material change cof circumstances, the
noncustodial parent must present sufficient evidence
indicating (1} that there has been a c¢change in the
circumstances existing at the time of the original custody
judgment ¢or that facts have heen revealed that were unknown at

the time of that judgment, see Stephens v. Stepheng, 47 Ala.

App. 396, 399, 255 So. 2d 338, 340-41 (Civ. App. 1971), and

‘The divorce judgment is not part of the record.

7
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{2} Lhat the change in circumstances 1s such ags to affect the

welfare and hest interests of the c¢child. Ford v. Ford, 2983

Ala. 743, 310 So. 2d 234 (1975). The noncustodial parent does
not have Lo prove that the change 1n circumstances has
adversely affected the welfare of the c¢child, but he or she may
satisfy the first element of the Mclendon test by proving that
the <c¢hange in circumstances materially promotes the best
interests ¢f the child. Id.

At trial, the father testified that, since the entry of
the parties' 2002 divorce Jjudgment, the circumstances had
"drastically" changed. According Lo the father, the child was
"failing in his core subjects,”™ the child had experienced a
weight gain with associated health and hyglene issues, the
mother had assumed a negative parenting style, the mother had
interfered with the father's wvisitation, and the child had
expressed a preference to reside with the father and to attend
Pelham High School. The trial ccurt's extensive findings of
fact generally support all the father's assertions except the
contenticn regarding the mother's parenting style. Based on

these findings, the trial court concluded that a "material
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chancge 1in circumstances has occurred which necessitates a
change in physical custody cof [the child] to [the father]."

The mother first argues that the trial court erred in
making many of 1ts factual determinaticons regarding the
academic achievement of the child and in concluding that the
child's academic record constituted a material change in
circumstances. We first consider the evidence relating to the
academic performance of the child.

The mother testified without contradiction that, before
the entry of the 2002 divorce judgment, she and the father had
agreed to hold the c¢hild back for an extra vyear of
kindergarten because of the c¢hild's special learning needs.
The mother further testified, again without dispute, that,
before the entry of the 2002 divorce Jjudgment, the child had
been tested by a c¢linical psychologist and that the
psychologist had diagnosed the child with "Attention Deficit
Disorder with a tendency toward dyslexia. When T say
dyslexia, ncot reading backwards, but the part where he has
comprehension problems.™” The child could not recall that

testing, but he testified in response to the trial court's
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gquestioning that his eyes had been examined when he was 11
vears old and that his vision was "okay."

At some point after the divorce while the child was still
in elementary school, the mother transferred the child from
the school he had been attending to a less expensive private
schcol, After nine weeks at the new school, the mother was
infeormed that the child was in danger of failing a grade
because of his poor math scores. After consulting with A.K.,
the child's paternal grandmother who had cnce served as an
elementary-school principal, the mother arranged for the child
to return to his o0ld school under a plan designed to
compensate for his learning disability. In the first semester
of his eighth-grade vear, however, the child started off with
what the mother termed "horrible grades."” The schocl's
guidance counselor and the mother attempted Lo help the child,
but he managed only to raise his grades to a 1.0 grade-pocint
average by the end of that semester. Based con the advice of
the school's guidance counselor, who testified at trial, the
mother searched for a "regular pace" school in central and
southern Alabama before decliding tc place the child in Evangel

Christian Academy ("Evangel™).

10



2071115

The c¢hild completed the eighth grade at Evangel; he
achieved a 2.28537 grade-point average, but he failed pre-
algebra. The c¢child continued at Evangel for his ninth-grade
vear; he earned a 2.4286 grade-point average at the end of the
first semester and a 2.2857 grade-point average at the end of
the second semester, for a yearly grade-polint average of
2.3571., Although the mother employed a tutor for the child in
the second semester of the ninth grade, the child failed
"Algebra I," necessitating his attending summer school.

In its 2007 order, the trial court first stated:

"The [mother] consistently asserted that [the
child] has Attention Deficit Disorder with a

tendency to Dvyslexia. Confusingly, she explained
that the dvslexia wasg not related to comprehension.™

(Emphasis added.) That finding contradicts the mother's
tLestimony that the dyslexia affects the child's comprehension,
The trial court then stated:

"N¢ documents were produced or admitted into
evidence which would document any bona fide
diagnosis by a physician, psychiatrist or clinical
psychologist such as would suppoert the [mother's]
assertion. Nevertheless, it 1is c¢lear that [the
child] struggles with some form of learning
disability. The Court is troubled that no
educational testing has been done for this child
and, further, that nc psychological or other allied
testing has been done to determine the nature ¢f any
such learning disability, together with

11
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recommendations for connecting or managing the
learning disability. Tn additicn, [the child] has
not undergone a comprehensive eye examination by an
ophthalmolegist Lo determine whether or not vision
problems are related to his lack of academic
success., The [mother] continues to rely on
information several vears old which she supposedly
obtained from Dr. Rosemary Wool Jones, a respected
clinical psvychologist in Montgomery. As previously
stated, no documents were offered into evidence to
support the [mother's] assertion of an [attention-
deficit-disorder] diagnosis."
Apparently from the use of the word "supposedly,™ the trial
court discredited the mother's testimony that she had had the
child evaluated and diagnosed by Dr. Jones. However, Edwina
Cameron, the father's cousin and & long-time school guldance
counselor, testified as & witness for the father. Camaron
testified that Dr. Jones had, indeed, tested the child. The
father did not dispute that such testing had taken place. It
is tCrue that the mother did not offer Into evidence any
documentation suppcerting the child's attention-deficit-
discorder ("ADD"} diagnoesis; however, the record shows that
medical doctors had prescribed the child medication for ADD.
Moreover, the father did not dispute that the child has ADD;
he merely explalined that he believed there is a difference

between having ADD and being learning disabled. The record

alsc indicates that the child had passed a vision examination,

12
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and no one presented any evidence suggesting that the child's
learning prokblems may ke vision-related. In fact, the only
mention in the record of the child's vision results from the
trial court's qgquestioning of the child on that subject.
The trial court also stated in its 2007 order:
"The [father] entared intoe evidence [father's]
Exhibit #14 which documents [the child's] grades
from [Evangel] for school year 2006-2007. The repcrt
lists [the child's] academic GPA at 2.3571, which
includes grades for History, Physical Science,

Fnglish, Algebra T, Art, PE and Bible. The [father]
pointed out that if vyou remove Art, PE and Bible,

leaving only the core subjects, [the child's]
average 1n his core subjects is a 0.25. The
[father] asserted that these grades in the core

subjects were deprlorable and clearly the child needs

assistance other than simply hiring a tutor. The

[father] stated that he did not believe that 'making

progress' could be defined as bringing up an algebra

grade from a failing grade of 30 to a failing grade

of 50."
Actually, the father did not testify at any point that the
child had had a .25 grade-point average in his core subjects
in the 2006-2007 school year. During questioning of a
witness, the father's attorney asked if the witness was aware
that the child had had a .25 grade-point average in his core
subjects. However, the witness stated that he was not aware

of that alleged fact. The child's grade reports reflect that,

when conslidering only classes other than art, Bible Study, and

13
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physical education, the c¢child carried a 1.67 grade-point
average in his core subjects. Also, in his testimony, the
father did not characterize the child's grades 1in his core
subjects as "deplorable™ or state that the child was not
"making progress" by pulling up a failing grade of 30 in
algebra to a failing grade of 50 in algebra. The father
merely 1ndicated that he felt the child could imprcove his
grades in his core subjects and that tutoring had not enabkled
the child to pass algebra. The record contains nc evidence
that the child ever scored in the 30's in algebra.

The trial court further stated that "[i]lt is undisputed
that [the child] ... 1s less than successful academically"” and
that "[tlhere is no doubt that the [mother] has worked very
hard in an effort to assure academic success for [the child],
unfortunately, despite any efforts by the [mother], [the
child's] grades from [Evangel] indicate that the c¢child is

failing.™

‘The trial court further found:

"The [mether] and her current husband, [K.S.],
both testified that they had investigated some 10
high schocls for possible placement of [the child]
pricr to selecting [Evangel]. They visited schools
in Lee Ccunty and as far south as Fairhope in

14
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The mother actually disputed the father's contention that the
child was not academically successful. The mother testified
that the child had struggled at times because of his ADD but
that he had "shined" since transferring to Evangel. The
child's transcript from Envangel for the 2006-07 school vyear
does not indicate that the child failed any subject other than
Algebra I. Although the father testified that the child had
had an "F" in some other unidentified core subject, the
transcript contradicts that assertion. It appears from its
findings that the trial court was convinced that the child was
performing more poorly in school than the evidence proved.
Even 1f the record did show the level of academic faillure
that the trial court portrays in its order, that academic
failure would not necessarily prove that a material change of

circumstance has occurred. In Brooks v. Brooks, 991 So. 2d

293 (Ala. Civ. App. 2008), this court held that a child's poocr

academic performance may be considered a material change in

Baldwin County and Mcbile schools."

Actually, the father ¢testified that when the c¢hild was
experiencing problems in the eighth grade, the mother was
considering schceols as far south as Baldwin and Mobile
counties; no one testified that the mother and her current
husband had visited those schools.

15
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circumstances only 1f that poor performance arose after the
entry of the original judgment. Obwviously, if the c¢child was
experiencing learning difficulties at the time the original
custody judgment was entered and the trial court knew of those
problems and accounted for them in its custody judgment, a
mere continuation of those problems will not be considered a
change in circumstances.

In this case, the father did nct present any evidence
regarding the academic performance of the child at the time cof
the entry of the 2002 divorce Judgment. The only evidence in
the record on that point indicates that the c¢hild had been
"left back" in kindergarten because of his special learning
needs. In addition, the parties agree tLhat 1n the 2002
divorce judgment, entered when the child was 10 years old, the
trial court specifically found that the child suffered from a
learning disability that necessitated the use cof tutors whose
cost would be bhorne egqually by the parents. In 2002, the
trial court obviously was aware of the child's learning
problem when it decided that the best interests of the child
would be served by being placed in the physical custody of the

mother. Consistent with Broocks, we hold that the trizl court

16
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erred by conglidering the continued learning problems of the
child te be a material c¢hange in <¢ircumstance warranting a
change of custody. That error led the trial court essentially
to retry the 1ssue of which parent would best be sulited to
address the educational needs of the c¢child —— an issue already
decided in favor of the mother in the parties' 2002 divorce
Jjudgment.

The mother next argues that the trial court erred in its
findings regarding the wishes of the child. A trial court
must consider the wighes of a child in determining whether a

material c¢hange in c¢circumstances has occurred. See Sherrod v,

Sherrod, 361 So. 2d 17 (Ala. Civ. App. 1%78). In its 2007
order, the trial court found that, during the trial, the child
had made a "forthright statement that he wishes to reside with
the father." Upon guestioning by the trial ccurt, the child
testified at trial that he "kind of" wanted to live with the
father. However, the child subsegquently testified during the
same line of guestioning as follows:

"THE CQURT: And vou want to give living with vyour
dad a Lry?

"[THE CHTILD]: Yes. I mean, like really 1f T had to

choose, 1 would chcose to go live in Troy with my
grandmother because then it wouldn't be -— they

17
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wouldn't -— they wouldn't be fighting over who I

stay with. And, I mean, I could do the thing where

T see her one week and him the other week."
During the trial, the trial court actually acknowledged that
the child had expressed a preference Lo live with his paternal
grandmother. Nevertheless, the trial court, without any
evidentiary kasis, found that "apparently [the child] has told
anyone who would listen that he wants te live with [the
father] ,™

Pursuant to the ore tenus rule, a trial court's findings
of fact fellowing a trial at which oral Lestimony is taken are
presumed to be correct, However, an appellate court can
reverse a Jjudgment based on findings that are plainly and

palpably wrong, clearly erronecus, or against the great weight

of the evidence. See Friedman v. Friedman, 971 So. 2d 23, 28

(Ala. 2007). 1In this case, the trial court cited the child's
wishes as one ¢of 1ts primary considerations for transferring

custody ¢f the child to the father. Because the trial court's

'The father did testify that the c¢hild had told him
consistently that he wanted to reside with the father. The
record also implies that the child had indicated to the mother
that he wanted to reside with the father. However, the record
contains no evidence indicating that the child had told
"anyvone who would listen™ that he wanted to live with the
father.

18
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finding as to the child's testimony 1is not supported by the
evidence, the judgment, based in large part on that finding,
is due to be reversed.

The mother nextL argues that the trial court erred Iin
relying on unsubstantiated visitation problems Lo find a
material change 1in circumstances. In its 2007 order, the
trial court cited evidence that the mother had "consistently"
interfered with the visitation of the father "throughcout the
yvears." To illustrate that point, the trial court referred to
exhibits showing plans made by Che mother for the child that
fell on the weekends ¢f the father's visitation., With only a
few excepticns, those exhibits bear cut the meother's testimony
that she was merely notifying the father of upcoming social
events ceoinciding with the father's weekend visitation and
requesting the father to arrange for the child tc attend those
events, These events, which included dances, parties, and
dinners hested by others, obviously were not scheduled
specifically to interfere with the father's visitation. In
one instance, the mother notified the father that the c¢child
wanted to stay home for a scheduled visitatlion weekend in

order to set wup his room in thelr new home. On another

19
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occasion, Lhe mother notified the father that her wvacation
schedule conflicted with his scheduled visitation. ITn both
instances, the mother reguested or offered to rearrange the
visitaticon schedule Lo assure the father did not lose time
with the child.

The trial court also referred tce an exhibit in which the
mother supposedly unilaterally changed and denied the father
visitation on Wednesday nights. That exhibit, dated November
4, 2003, states, in pertinent part:

"Until [the child and his Dbrother's] grades
improve we need tce take the school night sleepovers

on a week by week basis depending on the homework,

special projects, extra curricular activities and

test schedules. This was the recommendation of all
three of [the child's] teachers. ... Ycu are welcome

to get the kids ¢n extra weekends, if you want, or

on some school helidays to make up the time you've

missed., Tt's up to you."

The parties agree that the 2002 divorce judgment did not
provide the father with any midweek visitation.

ITn addition, the trial court c¢criticized the mother for

notifying the father on May 16, 2006, that she would agres to

let the child reside with the father for a "trial period™

‘The trial court also stated that,

"[d]espite her insistence that 1in order for [the

20
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from June 1, 2006, through July 9, 2006. The trial court
stated:
"The [father] is a Z26-year veteran of the Department
of Public Safety and, as such, has assignments that
are scheduled that cannot easily be changed. His
wife ... 1s an emplovee of the Federal Bureau of
Tnvestigation. And although there was no testimony
from her, it is logical that she too woculd have
assignments that could not be dropped or changed
with a two-week notice. While the [mother] appears
to be willing to send [the child] to live with his
father, in actuality, the plan as established by the
[mother] was set up to fail. (Sse [the father's]
Exhibit #29)."
The father testified that he had rejected the mother's offer
because he was going out of town during that period, not
because of a conflicting work schedule. As the trial court
itself noted, the record contains no evidence indicating that
the father's wife could not comply with the mother's suggested
visitation schedule because of employment obligations.

Furthermore, the record does not contain an "Exhibit 28"

introduced by the father. The trial court also noted that the

child] to reside with |[the] father he must have za
trial period, the [mother] did not have a trial
period three vyears ago when she married her new
husbhand and moved [the child] 1into the same room
with ... her new husband's son, of whom he had
custody."

The record contalins nco evidence te support that finding.

21
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father had taken steps to enrcll the child in summer school in
Pelham in 2007 but that the mother had "refused to allow the
child t¢ reside with [the] father during the summer,™ instead
enrcolling the c¢hild in a private tuLoring organization In
Montgomery. The parties agree that the 2002 divorce judgment
provided the father only two two-week periods of visitation
during the summer,

To the extent the trial court found that the denial of
visitaticon beyond that established Iin the parties' 2002
divorce judgment  amounted Lo a material change in
circumstances, the trial court erred as a matter of law. Our
supreme court recently decided that a custodial parent is
under no legal obligation to continue voluntary supplemental
visitation and that the termination of such wvisitation does
not constitute sufficient grounds to transfer custody of a

child. See Cochran v. Cochran, 5 So. 3d 1220, 12283-29 (Ala.

2008) . To the extent the trial court concluded that the
mother's alleged interference with the court-ordered
vigitation schedule amounted to a material change 1n
clrcumstances, the trial court also erred as a matter of law.

In Cochran, supra, the supreme court held that modification of

272
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custody 1s not a proper remedy Lo resolve simple visitation

disputes. Cochran, 5 So. 3d at 1228 (citing Foster v. Carden,

515 So. 2d 1258, 1260 {(Ala. Civ. App. 1987), and Smith v,
Smith, 464 So. 2d 87, 100 (Ala. Civ. App. 1984})).

The mother next argues that the trial court erroneously
relied on the child's alleged health and hygiene problems 1n
transferring custody of the child. TIn its judgment, the trial
court indicated that the father contended that the child had
"gained approximately 50 pounds within a year's time, ha[d]
developed high blood pressure direcltly related to Lhe weight
gain, and there are hygiene issues ...." The trial court also
stated: "OtLher health issues were a lack of c¢leanliness. The
[father] was concerned about unclean fingernails and toenails,
greoming and that the child needed Lo see a dentist and/or an
orthodontist." The father testified that the child had gained
approximately 50 pounds over "a couple of years,” not one
year, as the trial court stated. However, the record supports
the other findings of the trial court on these issues. The
child did develop elevated blood pressure in the fall of 2006,
and some evidence, including the mother's own testimony

summarizing the opinion ¢f the child's pediatrician, indicates

23
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that the child's weight had contributed to that problem. The
trial court did specifically find that the child's blood-
pressure problem had been "rectified," but it also found, in
accordance with the testimony of Lhe father, that, because of
the child's boedy Lype, his weight should be monitored and
reduced to avoid future health problems. The mother disputes
that the child, who regularly took two showers per day, was
unclean, but the father did testify as set out 1in the trial
court's findings.

However, we cannot affirm the Jjudgment based on the
accuracy of the trial court's findings regarding the child's
health and hygiene problems. In its judgment, the trial court
indicated that it had relied not only on those factors, but
also on the child's academic performance, the child's wishes,
and the visitation disputes in deciding to transfer custoedy of

the child to the father.® Rased on our review of the record,

*Tn fact, if anything, the judgment implies that the trial
court considered the child's wishes and his academic needs to
be the foremcst considerations for its transfer of custody.
The trial court stated at the conclusion of its findings of
fact:

"This Court believes that [the child]'s forthright
statement that he wishes to reside with his father,
the superlior educational cpportunities which exist

24
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we conclude that the Lrial court erred in considering the
child's academic performance and the visitation disputes as
material changes in circumstances Jjustifying a change of
custody, and we, therefore, reverse the trial court's
Judgment. We also reverse the judgment because 1L 1s based on

clearly erroneous findings regarding the wishes of the child.

Because we cannot conclude that the trial court would
have reached the same decision absent the errors of law and of
fact outlined in our c¢pinicn, we remand the case to the trial
court for it to reconsider 1its judgment in light of our
opinion. On remand, the trial court Is not to consider any
evidence of the child's circumstances fcllowing the transfer
of custedy in July 2007 because, when the trial court
transferred custody to the father in July 2007, 1t did so

essentially on a pendente lite basis for a "trial period.™

at Pelham High School, and the [father's] concern
and desire to intervene and assist this child in
rectifying deficlencies clearly 1ndicate that the
McLendon standard has been met."

‘'The mother does not raise any i1ssue regarding the
propriety of that procedure, bul our caselaw makes 1t patently
clear that a trial court may not transfer custody to a parent
on a "trial basis." See Barber v, Moore, 897 So., 2d 1150,
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See Barber v. Moore, 897 So. 2d 1150 (Ala. Civ. App. 2004)

(Ereating similar Jjudgment as a pendente lite order); but

compare Rich w. Rich, 887 So. 2d 28% (ARla. Civ. App. 2004)

{plurality decision) (Lreating a similar judgment as a final
Jjudgment}) . In Barber, the lower court awarded Mr. DMocre
custody of two children from his marriage to his former wife.
However, the lower court indicated that the award cof custody
would last only 100 days after which a review hearing would ke
conducted to determine if the custody determination should be
made final. At the conclusion of the 100 days, the lower
court determined that Mr. Mcore should have custody of the
children based, in part, cn evidence of how the pendente lite
custody arrangement had worked. 897 So0. 2d at 1154-55. This
court held that the lower court had erred in considering
evidence relating to the 100 days the children had been in the
pendente lite custody of Mr. Moore. 897 So. 2d at 1155.
Consistent with Barber, the trial court in the present case is

precluded from deciding whether the MclLendon standard has been

1155 (Ala., Civ. App. 2004) ("The supreme court's holding in Ex
parte McLendon does not allow a trial court to modify custody
on a trial basis or, as the mother argues occurred in this
case, allow the trial court to experiment with an award of
custody.™}.
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satisfied based on evidence related to the pericd following
the entry of the July 2007 order.

Our reversal of the judgment of the trial court regarding
custody of the «c¢hild moots the i1ssues relating Lo the
separation of the siblings and the applicaticn of the McLendcn
standard to the mother's emergency motion. The reversal also
reguires the trial court to vacate its award cof child suppozrt;
therefore, we pretermit any discussion of those issues. As
for the order seazling the case file, we note that the mother
did not obkject to that action at tThe time Lhe order was
entered, and, therefore, she has not preserved that issue for

review., See Leollar v. Lollar, 991 So. 2d 758, 760 (Ala. Civ.

App. 2008); see also Scmers v. McCoy, 777 So. 24 141, 143

(Ala. Civ. App. 2000) ("This court may not consider any issue
raised for the first time on appeal.").

Both parties' requests for the award of attorney's fees
on appeal are denied.

REVERSED AND REMANDED.,

Thompson, P.J., and Bryan, Themas, and Moore, JJ.,
concur,

Pittman, J., dissents, with writing.
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Pittman, Judge, dissentLs.

Because T believe Lhe majority opinion impermissibly
reweighs the evidence in this case, in derogation of Ex parte
Patronas, €393 So. 24 473, 474-7% (Ala. 19897}, and Ex parte
Bryvowsky, &76 So. 2d 1322, 1324-26 (Ala. 19%%e&), I must
respectfully dissent. T believe the testimony regarding the
child's increasing academic struggles, the child's early-onset
blocd-pressure and welght-control 1issues, and the child's
regquest to "try" living somewhere else than with his mother
constitutes sufficient evidence to support the trial court's
Jjudgment; therefore, I would affirm the trial court's

Judgment.
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