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Ray K e i t h Wood was employed by B l a c k Creek, I n c . , i n May 

1999. B l a c k Creek manufactured handguns u n t i l i t ceased 

o p e r a t i o n s i n 2001. Wood was a m a c h i n i s t ; he would use 

d i f f e r e n t machines t o cut b l o c k s of s t e e l , t o shape the frames 

of the guns, and t o shape the b a r r e l s , and he a l s o assembled 

the handguns. D u r i n g h i s employment w i t h B l a c k Creek, Wood 

s a i d t h a t h i s forearms were s u b j e c t t o r e p e t i t i v e s t r e s s from 

r u n n i n g the machines and l a t h e s and t h a t he s u f f e r e d 

d i s c o m f o r t f o r s e v e r a l months b e f o r e he p u l l e d a muscle l o o s e 

i n h i s l e f t arm i n F e b r u a r y 2000. 

Wood went t o see Dr. W i l l i a m Stewart a t N o r t h e a s t 

O r t h o p e d i c and S p o r t s C l i n i c on Ja n u a r y 7, 2000; Wood was 

r e f e r r e d t o Dr. Stewart by h i s p r i m a r y - c a r e p h y s i c i a n , who 

Wood had been s e e i n g f o r months f o r p a i n i n h i s elbows and 

arms. At t h a t t i m e , Wood had not yet s u f f e r e d an i n j u r y a t 

work and had not yet made a w o r k e r s ' compensation c l a i m ; h i s 

tr e a t m e n t was b e i n g p a i d f o r by h i s p r i v a t e h e a l t h i n s u r e r , 

and he i n d i c a t e d on h i s p a t i e n t q u e s t i o n n a i r e t h a t h i s i n j u r y 

was not work r e l a t e d . When c o n s e r v a t i v e measures p r e s c r i b e d 

by Dr. Stewart f a i l e d t o g i v e Wood any r e l i e f , Dr. Stewart 

recommended s u r g e r y f o r Wood's l e f t arm on F e b r u a r y 14, 2000. 
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On March 7, 2000, a f t e r b e i n g n o t i f i e d of Wood's c l a i m t h a t 

h i s i n j u r y was, i n f a c t , work r e l a t e d , B l a c k Creek's w o r k e r s ' 

compensation i n s u r a n c e c a r r i e r r e q u e s t e d Wood's m e d i c a l 

r e c o r d s t o r e v i e w i n o r d e r t o determine whether Wood's i n j u r y 

was compensable and t o determine whether the s u r g e r y s h o u l d be 

a u t h o r i z e d ; t h i s p r o c e s s took a p p r o x i m a t e l y f i v e weeks, which 

V i r g i n i a F a i l , the w o r k e r s ' compensation c o o r d i n a t o r a t 

N o r t h e a s t O r t h o p e d i c , t e s t i f i e d was a t y p i c a l amount of time 

f o r such a r e v i e w . On A p r i l 18, 2000, the c a r r i e r a u t h o r i z e d 

Wood's s u r g e r y , which was performed by Dr. Stewart on May 5, 

2000. 

On May 9, 2000, B l a c k Creek's human-resources manager, 

M e l a n i e T u l l i s , c o n t a c t e d Dr. St e w a r t ' s o f f i c e and a d v i s e d 

t h a t B l a c k Creek had a l i g h t - d u t y p o s i t i o n a v a i l a b l e f o r Wood. 

A c c o r d i n g t o T u l l i s and F a i l , T u l l i s ' s t e l e p h o n e c a l l was 

s i m p l y t o a d v i s e t h a t , once Dr. Stewart f e l t i t a p p r o p r i a t e , 

Wood c o u l d be r e l e a s e d t o a l i g h t - d u t y p o s i t i o n . B o t h women 

t e s t i f i e d t h a t T u l l i s ' s purpose was not t o attempt t o coerce 

Dr. Stewart i n t o r e l e a s i n g Wood t o l i g h t duty. 

On June 7, 2000, Dr. S t e w a r t ' s o f f i c e f a x e d a r e t u r n - t o -

work s l i p t o B l a c k Creek i n d i c a t i n g t h a t Wood would be 
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r e l e a s e d t o r e t u r n t o work on June 8, 2000. However, Dr. 

Stewart had not i n f o r m e d Wood t h a t he c o u l d r e t u r n t o work on 

June 8, 2000. I n s t e a d , Dr. Stewart had t o l d Wood he c o u l d not 

r e t u r n t o work u n t i l a f t e r h i s next appointment on June 19, 

2000. When the y d i s c o v e r e d the d i s c r e p a n c y between the 

i n f o r m a t i o n t h a t had been r e l a y e d t o Wood and the i n f o r m a t i o n 

c o n t a i n e d i n the f a x e d r e t u r n - t o - w o r k s l i p , T u l l i s c o n t a c t e d 

Dr. S t e w a r t ' s o f f i c e and Wood went t o Dr. Ste w a r t ' s o f f i c e t o 

c l e a r up the d i s c r e p a n c y . On June 9, 2000, Dr. St e w a r t ' s 

o f f i c e f a x e d t o B l a c k Creek a second r e t u r n - t o - w o r k s l i p , 

i n d i c a t i n g t h a t Wood was t o r e t u r n t o work on June 12, 2000, 

t h a t he was r e l e a s e d t o p e r f o r m r i g h t - h a n d e d work o n l y , and 

t h a t he was t o have h i s l e f t arm i n a b r a c e . 

Wood r e t u r n e d t o work on June 12, 2000, which was a 

Monday. H i s time c a r d r e f l e c t s t h a t he d i d not work on June 

13, 2000. D u r i n g the June 12 work week, Wood had t h r e e 

p h y s i c a l - t h e r a p y appointments. Wood's time c a r d i n d i c a t e s 

t h a t he had a p h y s i c a l - t h e r a p y appointment on June 12, 15, and 

16. Wood appears t o have worked h i s f u l l s h i f t on June 12, 

h a v i n g a r r i v e d a t a p p r o x i m a t e l y 6:30 a.m. and c l o c k i n g out a t 

2:30 p.m. t o a t t e n d h i s appointment. However, on b o t h June 15 
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and 16, Wood l e f t work a t 2:00 p.m., b e f o r e the end of h i s 

s h i f t , t o a t t e n d h i s appointments. A c c o r d i n g t o T u l l i s , 

because company p o l i c y r e q u i r e d employees t o attempt t o 

sch e d u l e t h e i r d o c t o r ' s and p h y s i c a l - t h e r a p y appointments 

e i t h e r a t the b e g i n n i n g of t h e i r s h i f t , near the end of t h e i r 

s h i f t , or a f t e r t h e i r s h i f t , T u l l i s wrote up a d i s c i p l i n a r y 

w arning r e g a r d i n g Wood's f a i l u r e t o f o l l o w t h i s p o l i c y on June 

16, 2000. The d i s c i p l i n a r y warning a l s o warned t h a t Wood was 

r e q u i r e d t o n o t i f y e i t h e r T u l l i s or h i s s u p e r v i s o r i f he was 

r e q u i r e d t o l e a v e e a r l y t o a t t e n d a d o c t o r ' s or p h y s i c a l -

t h e r a p y appointment. Wood was never p r e s e n t e d w i t h t h i s 

d i s c i p l i n a r y warning. 

A c c o r d i n g t o Wood, h i s l i g h t - d u t y p o s i t i o n f i r s t 

c o n s i s t e d of s o r t i n g and sometimes bagging s m a l l " r o l l p i n s . " 

However, Wood s a i d t h a t he was soon r e q u i r e d t o l i f t and weigh 

l a r g e p i e c e s of s c r a p m e t a l t h a t weighed 20 t o 30 pounds. 

Wood s a i d l i f t i n g the l a r g e p i e c e s of metal r e p e a t e d l y d u r i n g 

the day caused h i s r i g h t arm t o develop s i g n i f i c a n t p a i n . 

Wood t e s t i f i e d t h a t he i n f o r m e d h i s s u p e r v i s o r , Dorothy 

W i l l i n g h a m , t h a t h i s l i g h t - d u t y j o b was h u r t i n g h i s r i g h t arm. 
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W i l l i n g h a m t e s t i f i e d t h a t Wood never complained about 

p a i n or d i s c o m f o r t t o her d u r i n g the week he worked under her 

s u p e r v i s i o n . W i l l i n g h a m e x p l a i n e d t h a t Wood was r e q u i r e d t o 

s o r t the s m a l l r o l l p i n s and t h a t he was not g i v e n the t a s k of 

s o r t i n g and w e i g h i n g l a r g e p i e c e s of s c r a p m e t a l . L i k e w i s e , 

George R o b e r t s o n , another s u p e r v i s o r i n the p l a n t , t e s t i f i e d 

t h a t Wood's l i g h t - d u t y p o s i t i o n d i d not i n v o l v e l i f t i n g l a r g e 

p i e c e s of s c r a p m e t a l . R o b e r t s o n r e c a l l e d t h a t Wood 

complained about h a v i n g t o be a t work t h a t week, but Rob e r t s o n 

s a i d t h a t Wood never mentioned d i s c o m f o r t or p a i n t o him. 

On June 19, 2000, Wood had a s c h e d u l e d d o c t o r ' s 

appointment. At t h a t appointment, Wood complained t o Dr. 

Stewart t h a t h i s l i g h t - d u t y j o b was c a u s i n g h i s r i g h t arm t o 

h u r t . Dr. Stewart gave Wood a w r i t t e n excuse f o r m i s s i n g work 

on June 19, 2000, which c o n t a i n e d a n o t a t i o n i n d i c a t i n g t h a t 

B l a c k Creek s h o u l d "ease up" the work t o which Wood had been 

a s s i g n e d ; when B l a c k Creek r e c e i v e d t h i s excuse i s not c l e a r 

from the r e c o r d . Wood d i d not go t o work a f t e r h i s 

appointment w i t h Dr. Stewa r t . A c c o r d i n g t o T u l l i s , Wood had 

t e l e p h o n e d t o i n f o r m h i s s u p e r v i s o r t h a t he had a d o c t o r ' s 

appointment t h a t morning and had i n d i c a t e d he would t e l e p h o n e 
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a f t e r the appointment t o l e t a s u p e r v i s o r know i f he would not 

be r e t u r n i n g t o work t h a t d a y . Wood t e s t i f i e d t h a t he d i d not 

know t h a t he was r e q u i r e d t o r e t u r n t o work or t o n o t i f y B l a c k 

Creek i f he was not coming i n a f t e r the a p p o i n t m e n t . Because 

he had not r e t u r n e d t o work or t e l e p h o n e d , T u l l i s wrote up 

another d i s c i p l i n a r y w a r n i n g f o r Wood r e g a r d i n g t h i s m a t t er on 

June 19, 2000. Wood was never p r e s e n t e d w i t h t h i s 

d i s c i p l i n a r y w a r n i n g . 

On June 20, 2000, Wood a r r i v e d a t work s h o r t l y b e f o r e 

7:00 a.m. f o r h i s s c h e d u l e d s h i f t . A c c o r d i n g t o Wood, he had 

had a h a r d time g e t t i n g up t h a t morning and he had r e q u i r e d 

a s s i s t a n c e from h i s w i f e t o g e t d r e s s e d . He e x p l a i n e d t h a t 

b o t h of h i s arms h u r t . Wood went t o the f r o n t o f f i c e around 

7:00 or 7:30 t o d i s c u s s h i s need t o see the d o c t o r a g a i n . 

A c c o r d i n g t o Wood, he spoke w i t h D a r y l Weaver, the p r e s i d e n t 

of the company, about h i s i n c r e a s e d p a i n ; Wood s a i d t h a t when 

he t o l d Weaver t h a t he needed t o v i s i t the d o c t o r , Weaver t o l d 

him t o "do what you g o t t a do" and t o t e l l T u l l i s . Weaver, 

however, t e s t i f i e d t h a t he d i d not r e c a l l h a v i n g a 

c o n v e r s a t i o n w i t h Wood on June 20, 2000. 
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Wood s a i d t h a t , a f t e r he spoke w i t h Weaver, he then went 

t o see T u l l i s , who had r e c e n t l y a r r i v e d a t work; he approached 

T u l l i s as she was headed t o the res t r o o m . A c c o r d i n g t o Wood, 

he asked T u l l i s i f she had g o t t e n some paperwork, t o which she 

r e p l i e d yes but then t o l d him t h a t she " d i d not have time t o 

f o o l w i t h him" a t the moment. Wood w a i t e d on T u l l i s o u t s i d e 

the r e s t r o o m and, upon her reappearance, t o l d her t h a t he 

needed t o speak w i t h h e r , t o which T u l l i s a g a i n responded t h a t 

she d i d not have t i m e . Wood s a i d t h a t , a t some p o i n t , he 

i n f o r m e d T u l l i s t h a t he was g o i n g t o the d o c t o r . Wood s a i d 

t h a t T u l l i s ' s responses p e r t u r b e d him and t h a t he was 

a g i t a t e d ; he d e s c r i b e d h i m s e l f as b e i n g " p i s s e d . " 

T u l l i s t e s t i f i e d t h a t Wood had approached her on the 

morning of June 20, 2000, t h a t he had asked her i f she had 

r e c e i v e d " h i s paperwork," t h a t she had t o l d him ye s , t h a t he 

had t o l d her he needed t o speak w i t h h e r , and t h a t she had 

t o l d him t h a t she was " i n the middle of something" and t h a t 

she c o u l d not speak w i t h him a t t h a t t i m e . T u l l i s e x p l a i n e d 

t h a t she was engaged i n an o r i e n t a t i o n f o r two new employees 

t h a t morning and t h a t she d i d not have the time t o r e v i e w 

Wood's paperwork or t o d i s c u s s i t w i t h him. T u l l i s s a i d t h a t 
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Wood appeared angry and a g i t a t e d when she l e f t him i n the 

h a l l w a y and t h a t he was making some comments as she walked 

away. T u l l i s n o ted t h a t the two d i s c i p l i n a r y warnings i n 

Wood's f i l e had not ever been p r e s e n t e d t o Wood, a l t h o u g h she 

was aware of them t h a t morning. 

Two o t h e r employees, Byron P l e d g e r and DeLynn Minshew, 

o v e r h e a r d a comment Wood admits he made as he l e f t the o f f i c e 

a r ea t h a t morning. Both employees s i g n e d statements on June 

20, 2000, i n d i c a t i n g t h a t t h e y had o v e r h e a r d Wood say, as he 

l e f t the o f f i c e a r e a : "She can j u s t k i s s my a s s . " Both 

employees a l s o t e s t i f i e d a t t r i a l t h a t t h e y had o v e r h e a r d Wood 

make t h a t statement. Minshew t e s t i f i e d t h a t she had heard a 

"commotion" and l o u d v o i c e s , prompting her t o l e a v e her desk 

t o i n v e s t i g a t e , and t h a t she hear d the comment as Wood slammed 

the door between the f r o n t o f f i c e and the s h i p p i n g a r e a . Wood 

a d m i t t e d t h a t he had made the statement, but he c h a r a c t e r i z e d 

i t as b e i n g " t o h i m s e l f " and as b e i n g " m u t t e r e d under h i s 

b r e a t h . " 

A f t e r l e a v i n g the f r o n t o f f i c e , Wood proceeded t o the 

time c l o c k and c l o c k e d out a t 8:00 a.m. When he a r r i v e d a t 

the time c l o c k , R o b e r t s o n was t h e r e . A c c o r d i n g t o R o b e r t s o n , 
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Wood was a g i t a t e d and seemed u p s e t . R o b e r t s o n s a i d t h a t he 

r e c a l l e d t h a t Wood s t a t e d : " ' I f she doesn't have time t o see 

me' ... he s a i d he's g o i n g t o s l a p t h a t b i t c h . " R o b e r t s o n , 

l i k e Minshew and P l e d g e r , s i g n e d a statement r e g a r d i n g the 

i n c i d e n t on June 2 0 , 2000; Robert s o n ' s June 20 statement 

i n d i c a t e d t h a t Wood had s a i d "I'm l e a v i n g , I am g o i n g home 

b e f o r e I s l a p t h a t b i t c h , i f t h a t workmen comp. l a d y don't 

have time t o t a l k t o me, I'm go i n g t o the house." R o b e r t s o n 

t e s t i f i e d t h a t Wood had not mentioned g o i n g t o see the d o c t o r 

but had s a i d he was g o i n g home. At t r i a l , Wood d e n i e d h a v i n g 

s a i d he would s l a p T u l l i s . 

A t some p o i n t t h a t m o r n i n g , T u l l i s r e c e i v e d i n f o r m a t i o n 

r e g a r d i n g Wood's l e a v i n g work and the statements he had 

a l l e g e d l y made. T u l l i s n o t i f i e d Tommy M a r s h a l l , the p l a n t 

manager, t h a t Wood had l e f t work w i t h o u t p e r m i s s i o n . M a r s h a l l 

r e v i e w e d the statements g i v e n by R o b e r t s o n , Minshew, P l e d g e r , 

and T u l l i s r e g a r d i n g Wood's comments t h a t m o r n i n g , and 

M a r s h a l l i n t e r v i e w e d them as w e l l . M a r s h a l l t e s t i f i e d t h a t he 

had a l s o i n q u i r e d of W i l l i n g h a m and T u l l i s whether Wood had 

r e c e i v e d p e r m i s s i o n t o l e a v e . W i l l i n g h a m t e s t i f i e d a t t r i a l 

t h a t Wood had not asked her p e r m i s s i o n t o l e a v e ; however, Wood 
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s a i d t h a t she had g i v e n him p e r m i s s i o n t o l e a v e and had s a i d 

t h a t she was s u r p r i s e d t h a t he had come i n t o work a t a l l . 

T u l l i s a l s o t e s t i f i e d t h a t she had not g i v e n Wood p e r m i s s i o n 

t o l e a v e and d e n i e d t h a t Wood had ever mentioned a need t o go 

t o the d o c t o r t o her t h a t day. 

A f t e r M a r s h a l l had s a t i s f i e d h i m s e l f t h a t Wood had l e f t 

work w i t h o u t p e r m i s s i o n and had made the comments t h a t 

Minshew, P l e d g e r , and Ro b e r t s o n had r e c o u n t e d i n t h e i r 

s t a t e m e n t s , M a r s h a l l d e c i d e d t o d i s c h a r g e Wood. A c c o r d i n g t o 

M a r s h a l l , the company p e r s o n n e l handbook t r e a t e d l e a v i n g work 

w i t h o u t p e r m i s s i o n as i f the employee had v o l u n t a r i l y q u i t h i s 

or her employment. The handbook p r o v i s i o n reads: 

" L e a v i n g work ( c l o c k i n g o u t ) p r i o r t o the end of the 
s c h e d u l e d s h i f t i s c o n s i d e r e d l e a v i n g e a r l y . 
L e a v i n g p r i o r t o the end of the s c h e d u l e d work s h i f t 
r e q u i r e s a p p r o v a l i n a l l cases from the employee's 
immediate s u p e r v i s o r . L e a v i n g the company premises 
p r i o r t o the end of the s c h e d u l e d s h i f t w i t h o u t 
a p p r o v a l w i l l be c o n s i d e r e d t o have q u i t . " 

M a r s h a l l s a i d he a l s o c o n s i d e r e d the comments t h a t o t h e r 

employees had o v e r h e a r d when making the d e c i s i o n t o d i s c h a r g e 

Wood. M a r s h a l l s a i d t h a t the use of f o u l language a t B l a c k 

Creek was s t r o n g l y d i s c o u r a g e d . A l t h o u g h M a r s h a l l a d m i t t e d 

t h a t the o c c a s i o n a l use of p r o f a n i t y around the m a n u f a c t u r i n g 
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p l a n t might be c o n s i d e r e d "shop t a l k , " he had not heard of 

employees u s i n g such language i n the f r o n t o f f i c e , where a 

more p r o f e s s i o n a l demeanor was e x p e c t e d . Weaver t e s t i f i e d 

t h a t the use of f o u l language around the p l a n t was not 

a c c e p t a b l e and t h a t t h i s p o l i c y was w e l l known throughout the 

p l a n t . Minshew a l s o t e s t i f i e d t h a t Weaver was adamant about 

the p r o h i b i t i o n of f o u l l a n g u a g e ; she s a i d t h a t i t was 

uncommon t o hear such language a t the p l a n t . 

In a d d i t i o n , M a r s h a l l s a i d t h a t the f a c t t h a t Wood's use 

of p r o f a n i t y was d i r e c t e d toward a female m a n a g e r i a l employee 

a l s o f i g u r e d i n t o h i s d e c i s i o n . F i n a l l y , M a r s h a l l n o t e d t h a t 

Wood's comment about s l a p p i n g T u l l i s was, i n h i s o p i n i o n , a 

t h r e a t d i r e c t e d a t a m a n a g e r i a l employee. The p o r t i o n of the 

handbook a p p l i c a b l e t o M a r s h a l l ' s d e c i s i o n t o d i s c h a r g e Wood 

based on h i s a l l e g e d comments i s the g e n e r a l s e c t i o n on 

d i s c i p l i n a r y a c t i o n : 

" F a i l u r e t o observe e s t a b l i s h e d r u l e s and p r a c t i c e s 
can l e a d t o d i s c i p l i n a r y a c t i o n i n c l u d i n g f o r m a l 
w a rnings, s u s p e n s i o n , p r o b a t i o n , and d i s c h a r g e . The 
f o l l o w i n g i s a n o n i n c l u s i v e l i s t of misconduct t h a t 
may l e a d t o immediate adverse p e r s o n n e l a c t i o n . 

"  

"3. Language or a c t i o n s which are 
i n a p p r o p r i a t e t o the workplace or which 
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c r e a t e a r a c i a l l y or s e x u a l l y h a r a s s i n g 
environment. 

"  

"5. T h r e a t e n i n g , a s s a u l t i n g , or a b u s i n g any 
employee, customer, or company v i s i t o r . 
II II 

As n oted above, Wood a d m i t t e d making the comment t h a t 

T u l l i s c o u l d " k i s s my a s s . " Wood t e s t i f i e d t h a t the handbook 

i n d i c a t e d t h a t one c o u l d be d i s c h a r g e d f o r the use of f o u l 

language. A l t h o u g h Minshew and P l e d g e r b o t h t e s t i f i e d t h a t 

Wood had made the comment, Wood s t a t e d t h a t no one had been 

around t o hear h i s comment. Wood s p e c i f i c a l l y t e s t i f i e d t h a t , 

i n h i s o p i n i o n , h i s comment would have v i o l a t e d company p o l i c y 

o n l y i f he had s a i d i t d i r e c t l y t o T u l l i s . Thus, Wood 

m a i n t a i n e d t h a t the f a c t t h a t he had not made the comment 

d i r e c t l y t o T u l l i s and had mu t t e r e d i t t o h i m s e l f i n s t e a d 

s h o u l d have b e a r i n g on whether the comment were c o n s i d e r e d 

s i g n i f i c a n t enough f o r d i s c i p l i n a r y a c t i o n . 

Wood a l s o s a i d t h a t he knew of o t h e r employees who had 

used f o u l language i n the workplace but had not been 

d i s c i p l i n e d ; when q u e s t i o n e d r e g a r d i n g names or i n c i d e n t s , 

Wood r e f u s e d t o p r o v i d e f u r t h e r i n f o r m a t i o n . Weaver t e s t i f i e d 
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t h a t he "guessed" t h a t he knew of employees who were not 

d i s c h a r g e d d e s p i t e the use of f o u l language a t the p l a n t . 

However, he f u r t h e r e x p l a i n e d , " I cannot h o n e s t l y s i t here and 

say I know of one o t h e r p e r s o n t h a t was t e r m i n a t e d i f i t was 

t o t a l l y f o r the f o u l language or not. I'm not s u r e . But i t 

was p a r t of i t . " 

T u l l i s t e s t i f i e d t h a t Wood was c o n s i d e r e d t o have 

v o l u n t a r i l y q u i t because he l e f t work w i t h o u t p e r m i s s i o n . She 

f u r t h e r s t a t e d t h a t , had he not q u i t , he would have been 

d i s c h a r g e d as a r e s u l t of h i s b e h a v i o r on June 20, 2000. 

T u l l i s e x p l a i n e d t h a t , had Wood remained a t work on June 20, 

2000, he would have been c a l l e d i n t o d i s c u s s the June 16 and 

June 19 warnings and h i s a c t i o n s on June 20. T u l l i s n o ted 

t h a t B l a c k Creek d i d not have a p r o g r e s s i v e d i s c i p l i n e p o l i c y . 

A c c o r d i n g t o T u l l i s , Wood would have been d i s c h a r g e d because 

of h i s a c t i o n s on June 20 and not because of the e a r l i e r 

w a r nings. 

M a r s h a l l t e s t i f i e d t h a t he was the f i n a l d e c i s i o n - m a k e r 

on a l l employment d e c i s i o n s . When asked i f someone e l s e had 

suggested t o him t h a t Wood be d i s c h a r g e d , he s a i d t h a t he d i d 

not remember anyone d o i n g s o ; he f u r t h e r e x p l a i n e d t h a t he had 
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made h i s d e c i s i o n a f t e r b e i n g p r e s e n t e d w i t h the statements 

and i n t e r v i e w i n g the w i t n e s s e s t o Wood's comments. A l t h o u g h 

he a d m i t t e d t h a t he knew about the two d i s c i p l i n a r y warnings 

i n Wood's f i l e t h a t had not been p r e s e n t e d t o Wood, he s a i d 

t h a t the two t h i n g s t h a t i n f l u e n c e d h i s d e c i s i o n t o d i s c h a r g e 

Wood were the comments t h a t he a l l e g e d l y made and h i s w a l k i n g 

o f f of the j o b w i t h o u t p e r m i s s i o n . M a r s h a l l t e s t i f i e d t h a t 

Wood's w o r k e r s ' compensation c l a i m p l a y e d no r o l e i n h i s 

d e c i s i o n t o end Wood's employment w i t h B l a c k Creek. 

To e s t a b l i s h a prima f a c i e case of r e t a l i a t o r y d i s c h a r g e , 

a d i s c h a r g e d employee must e s t a b l i s h t h a t the employee and the 

employer had an employment r e l a t i o n s h i p , t h a t the employee 

s u f f e r e d a w o r k - r e l a t e d i n j u r y , t h a t the employer knew t h a t 

the employee had s u f f e r e d a w o r k - r e l a t e d i n j u r y , and t h a t the 

employee was s u b s e q u e n t l y d i s c h a r g e d based s o l e l y on h i s or 

her f i l i n g of a w o r k e r s ' compensation c l a i m a r i s i n g from the 

w o r k - r e l a t e d i n j u r y . Massey v. K r i s p y Kreme Doughnut Corp., 

917 So. 2d 833, 836-37 ( A l a . C i v . App. 2005) ( q u o t i n g Alabama  

Power Co. v. A l d r i d g e , 854 So. 2d 554, 563 ( A l a . 2002)). 

Because d i r e c t e v i d e n c e d e m o n s t r a t i n g t h a t an employer has 

d i s c h a r g e d an employee s o l e l y because the employee f i l e d a 
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w o r k e r s ' compensation c l a i m i s not o f t e n e a s i l y o b t a i n e d , an 

employee may e s t a b l i s h t h a t the a c t u a l reason f o r the 

d i s c h a r g e was h i s or her f i l i n g of a w o r k e r s ' compensation 

c l a i m by c i r c u m s t a n t i a l e v i d e n c e . Alabama Power Co. v. 

A l d r i d g e , 854 So. 2d a t 564-65. In A l d r i d g e , our supreme 

c o u r t d i s c u s s e d seven f a c t o r s t h a t can be c i r c u m s t a n t i a l 

e v i d e n c e of the n e c e s s a r y c a u s a l r e l a t i o n s h i p between the 

employee's w o r k e r s ' compensation c l a i m and t h a t employee's 

d i s c h a r g e . A l d r i d g e , 854 So. 2d a t 564-65. In a d d i t i o n t o 

p r o x i m i t y of time between the f i l i n g o f a c l a i m and the 

d i s c h a r g e , i d . a t 564, the A l d r i d g e c o u r t adopted the 

f o l l o w i n g s i x f a c t o r s : 

"'1) knowledge of the compensation c l a i m by those 
making the d e c i s i o n on t e r m i n a t i o n , 2) e x p r e s s i o n of 
a n e g a t i v e a t t i t u d e toward the employee's i n j u r e d 
c o n d i t i o n , 3) f a i l u r e t o adhere t o e s t a b l i s h e d 
company p o l i c y , 4) d i s c r i m i n a t o r y t r e a t m e n t i n 
comparison t o s i m i l a r l y s i t u a t e d employees, 5) 
sudden changes i n an employee's work performance 
e v a l u a t i o n s f o l l o w i n g a w o r k e r s ' compensation c l a i m , 
and 6) e v i d e n c e t h a t the s t a t e d reason f o r the 
d i s c h a r g e was f a l s e . ' " 

I d . 564-65 ( q u o t i n g Chhim v. U n i v e r s i t y of Houston, 76 S.W.3d 

210, 218 (Tex. Ct. App. 2002)). 

Once a d i s c h a r g e d employee has demonstrated a prima f a c i e 

case of r e t a l i a t o r y d i s c h a r g e , the burden s h i f t s t o the 
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employer t o e s t a b l i s h a l e g i t i m a t e reason f o r the employee's 

d i s c h a r g e . F o r d v. C a r y l o n Corp., 937 So. 2d 491, 501 ( A l a . 

2006). Once the employer has advanced a l e g i t i m a t e reason f o r 

the d i s c h a r g e , the burden a g a i n s h i f t s t o the d i s c h a r g e d 

employee, who must p r e s e n t e v i d e n c e d e m o n s t r a t i n g t h a t the 

l e g i t i m a t e reason advanced by the employer i s a mere p r e t e x t . 

F l i n t C o n s t r . Co. v. H a l l , 904 So. 2d 236, 250 ( A l a . 2004). 

I f the employer i s a b l e t o e s t a b l i s h a l e g i t i m a t e reason and 

t h a t reason i s u n c o n t r a d i c t e d , the employer i s e n t i t l e d t o a 

judgment as a m a t t e r of law ("JML") i n i t s f a v o r . A l d r i d g e , 

854 So. 2d a t 568. 

"An employer's s t a t e d b a s i s f o r a d i s c h a r g e i s 
s u f f i c i e n t as a m a t t e r of law when the u n d e r l y i n g 
f a c t s s u r r o u n d i n g the s t a t e d b a s i s f o r the d i s c h a r g e 
are u n d i s p u t e d and t h e r e i s no s u b s t a n t i a l e v i d e n c e 
i n d i c a t i n g (a) t h a t the s t a t e d b a s i s has been 
a p p l i e d i n a d i s c r i m i n a t o r y manner t o employees who 
have f i l e d w o r k e r s ' compensation c l a i m s , (b) t h a t 
the s t a t e d b a s i s c o n f l i c t s w i t h e x p r e s s company 
p o l i c y on grounds f o r d i s c h a r g e , or (c) t h a t the 
employer has disavowed the s t a t e d reason or has 
o t h e r w i s e acknowledged i t s p r e t e x t u a l s t a t u s . " 

I d . 

In August 2000, Wood sued B l a c k Creek, s e e k i n g w o r k e r s ' 

compensation b e n e f i t s and a l l e g i n g t h a t he had been d i s c h a r g e d 

i n r e t a l i a t i o n f o r f i l i n g a w o r k e r s ' compensation c l a i m . The 
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two c l a i m s were s e v e r e d , and the w o r k e r s ' compensation c l a i m 

was e v e n t u a l l y s e t t l e d . A f t e r a t r i a l on the r e t a l i a t o r y -

d i s c h a r g e c l a i m i n December 2007, the t r i a l c o u r t e n t e r e d a 

judgment i n f a v o r of Wood and awarded him $50,000 i n damages. 

A f t e r e n t e r t a i n i n g s e v e r a l postjudgment motions, the t r i a l 

c o u r t e n t e r e d an amended judgment s t a t i n g t h a t Wood had proven 

a prima f a c i e case of r e t a l i a t o r y d i s c h a r g e and t h a t the 

s t a t e d reason f o r h i s d i s c h a r g e was p r e t e x t u a l and s t a t i n g 

t h a t Wood was awarded $20,000 i n back wages and $30,000 f o r 

mental a n g u i s h . B l a c k Creek appealed t o the Alabama Supreme 

C o u r t , which t r a n s f e r r e d the ap p e a l t o t h i s c o u r t , p u r s u a n t t o 

A l a . Code 1975, § 12-2-7(6). 

As i n A l d r i d g e , B l a c k Creek moved f o r a JML a t b o t h the 

c l o s e of Wood's ev i d e n c e and a t the c l o s e of a l l the e v i d e n c e . 

Thus, we c o n s i d e r a l l the evi d e n c e i n d e t e r m i n i n g whether the 

t r i a l c o u r t e r r e d i n denying the motion f o r a JML. A l d r i d g e , 

854 So. 2d a t 564. 

"We a p p l y the same s t a n d a r d of r e v i e w t o a 
r u l i n g on a motion f o r a JML as the t r i a l c o u r t used 
i n i n i t i a l l y d e c i d i n g the motion. T h i s s t a n d a r d i s 
' i n d i s t i n g u i s h a b l e from the s t a n d a r d by which we 
re v i e w a summary judgment.' Hathcock v. Wood, 815 
So. 2d 502, 506 ( A l a . 2001). We must d e c i d e whether 
t h e r e was s u b s t a n t i a l e v i d e n c e , when viewed i n the 
l i g h t most f a v o r a b l e t o the p l a i n t i f f , t o wa r r a n t a 
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