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Ray Keith Wood was emploved by Black Creek, Inc., in May
1899, Black Creek manufactured handguns until it ceased
operations 1in 2001. Wocd was a machinist; he would use
different machines to cut blocks of steel, to shape the frames
of the guns, and to shape the barrels, and he also assembled
the handguns. During his employment with Black Creek, Wcod
said that his forearms were subject to repetitive stress from
running the machines and lathes and that he suffered
discomfort for several months before he pulled a muscle locse
in his left arm 1n February 2000.

Wood went to see Dr. William Stewart at Northeast
Orthopedic and Sports Clinic on January 7, 2000; Wood was
referred to Dr. Stewart by his primary-care phyvsician, who
Wood had been seeing for menths for pain in his elbows and
arms. AL that time, Wood had not yet suffered an injury at
work and had not yet made a workers' ccompensation claim; his
treatment was being paid for by his private health insurer,
and he indicated on his patient questionnaire that his injury
was not work related. When conservative measures prescribed
by Dr. Stewart failed to give Woocd any relief, Dr. Stewart

recommended surgery for Wood's left arm on February 14, 2000.
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On March 7, 2000, after being notified of Wood's claim that
his injury was, in fact, work related, Black Creek's workers'
compensation insurance carrier reguested Wood's medical
records to review in order to determine whether Wood's injury
was compensable and to determine whether the surgery should be
authorized; this process took approximately five weeks, which
Virginia Fail, the workers' compensation coordinator at
Northeast Orthopedic, testified was a typical amount of time
for such a review. On April 18, 2000, the carrier authorized
Wood's surgery, which was performed by Dr. Stewart on May 5,
2000.

On May %, 2000, Black Creek's human-resources manager,
Melanie Tullis, contacted Dr. Stewart's office and advised
that Black Creek had a light-duty pesition available for Wood.
According to Tullis and Fail, Tullis's telephone call was
simply to advise that, once Dr. Stewart felt it approprizate,
Wood could be released to a light-duty positicn. Both women
testified that Tullis's purpose was not to attempt to coerce
Dr. Stewart into releasing Wood to light duty.

On June 7, 2000, Dr. Stewart's office faxed a return-to-

work slip tc Black Creek indicating that Woed would be
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released to return to work on June 8, 2000. However, Dr.
Stewart had not informed Wood that he could return to work on
June 8, 2000. Instead, Dr. Stewart had told Wood he could not
return to work until after his next appointment on June 19,
2000. When they discovered the discrepancy between the
informaticn that had been relayved to Wood and the information
contained in the faxed return-to-work slip, Tullis contacted
Dr. Stewart's office and Wood went to Dr. Stewart's cffice to
clear up the discrepancy. Cn June 9, 2000, Dr. Stewart's
office faxed to Black Creek a second return—-to-work slip,
indicating that Wood was to return to work on June 12, 2000,
that he was released to perform right-handed work only, and
that he was to have his left arm in a brace.

Wood returned to work on June 12, 2000, which was a
Monday. His time card reflects that he did not work on June
13, 2000. During the June 12 work week, Wocod had three
physical-therapy appolntments. Woed's time card indicates
that he had a physical-therapy appointment on June 12, 15, and
16. Wood appears to have worked his full shift on June 12,
having arrived at approximately 6:30 a.m. and clocking ocut at

2:30 p.m. to attend his appointment. However, on both June 15
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and 16, Wood left work at 2:00 p.m., before the end of his
shift, to attend his appointments. According to Tullis,
because company policy reguired employees to attempt to
schedule their doctor's and physical-therapy appcintments
either at the beginning of their shift, near the end of their
shift, or after their shift, Tullis wrote up a disciplinary
warning regarding Wood's failure to follow this policy on June
16, 2000. The disciplinary warning also warned that Wood was
regquired to notify either Tullis or his supervisor if he was
regquired to leave early to attend a doctor's or physical-
therapy appcintment. Wood was never presented with this
discliplinary warning.

According to Wood, his light-duty position first
consisted of sorting and sometimes bagging small "roll pins.”
However, Wood sald that he was soon reguired to 1ift and weigh
large pieces of scrap metal that weighed 20 to 30 pounds.
Wood said lifting the large pleces of metal repeatedly during
the day caused his right arm to develop significant pain.
Wood testified that he informed his superviscr, Dorothy

Willingham, that his light-duty Jjcb was hurting his right arm.
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Willingham testified that Wood never complained about
pain or discomfort to her during the week he worked under her
supervigion. Willingham explained that Wood was reguired to
sort the small roll pins and that he was not given the task of
sorting and weighing large pieces of scrap metal. Likewise,
George Robertson, ancther supervisor in the plant, testified
that Wood's light-duty position did not involve lifting large
pleces of scrap metal. Robertson recalled that Wcod
complained about having to be at work that week, but Robertson
said that Wood never mentioned discomfort or pain tce him.

On June 19, 2000, Wood had a scheduled doctor's
appcintment. At that appointment, Wood complained to Dr.
Stewart that his light-duty job was causing his right arm to
hurt. Dr. Stewart gave Wood a written excuse for missing work
on June 19, 2000, which contained a notation indicating that
Black Creek should "ease up" the work to which Wood had been
assigned; when Black Creek received this excuse is not clear
from the record. Wood did not go to work after his
appecintment with Dr. Stewart. According to Tullis, Wood had
telephoned to inform his supervisor that he had a doctoer's

appcecintment that morning and had indicated he would telephcne
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after the appointment to let a supervisor know 1f he would not
be returning to work that day. Wood testified that he did not
know that he was reguired to return to work or to notify Black
Creek if he was not coming in after the appointment. Because
he had not returned tc work or telephoned, Tullis wrote up
another disciplinary warning for Wood regarding this matter on
June 19, 2000. Wood was never presented with this
discliplinary warning.

On June 20, 2000, Wood arrived at work shortly before
7:00 a.m. for his scheduled shift. According to Wood, he had
had a hard time getting up that morning and he had reqguired
assistance from his wife to get dressed. He explained that
both of his arms hurt. Wood went to the front office arcund
7:00 or 7:30 to discuss his need to see the doctor again.
According to Wood, he spoke with Daryl Weaver, the president
of the company, about his increased pain; Wood said that when
he told Weaver that he needed to visit the doctor, Weaver teld
him to "do what vou gotta do" and to tell Tullis. Weaver,
however, testified that he did nct recall having a

conversation with Wocd on June 20, 2000.
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Wood said that, after he spoke with Weaver, he then went
to see Tullis, who had recently arrived at work; he approached
Tullis as she was headed to the restroom. According to Wood,
he asked Tullis if she had gotten some paperwork, to which she
replied vyes but then told him that she "did not have time to
fool with him" at the moment. Wood waited on Tullis outside
the restroom and, upon her reappearance, told her that he
needed to speak with her, to which Tullis again responded that
she did not have time. Wood saild that, at some point, he
informed Tullis that he was going to the doctor. Wood said
that Tullis's responses perturced him and that he was
agitated; he described himself as being "pissed.”

Tullis testified that Wood had approached her on the
morning of June 20, 2000, that he had asked her if she had
recelved "his paperwoerk," that she had told him yes, that he
had told her he needed to speak with her, and that she had
told him that she was "in the middle of something™ and that
she could not speak with him at that time. Tullis explained
that she was engaged 1in an crientation for twe new employees
that morning and that she did not have the time to review

Wood's paperwork or tc discuss 1t with him. Tullis salid that
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Wood appeared angry and agitated when she left him in the
hallway and that he was making some comments as she walked
away. Tullis noted that the two disciplinary warnings 1in
Wood's file had not ever been presented to Wood, although she
was aware of them that morning.

Two other employees, Byron Pledger and DelLynn Minshew,
overheard a comment Woocd admits he made as he left the office
area that morning. Both employees signed statements on June
20, 2000, indicating that they had overheard Wood say, as he
left the office area: "She can Just kiss my ass.” Beth
employees alsc testified at trial that they had overheard Wood
make that statement. Minshew testified that she had heard a
"commotion" and loud vcices, prompting her to leave her desk
to investigate, and that she heard the comment as Wood slammed
the door between the front office and the shipping area. Wcod
admitted that he had made the statement, but he characterized
it as being "to himself" and as beling "muttered under his
breath."

After leaving the front c¢ffice, Wood proceeded to the
time clock and clccked cut at 8:00 a.m. When he arrived at

the time clock, Robertson was there. According to Robkertson,
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Wood was agitated and seemed upset. Robkertson said that he
recalled that Wood stated: "'If she doesn't have time to see
me' ... he said he's going to slap that bitch.™ Rokertson,

like Minshew and Pledger, signed a statement regarding the
incident on June 20, 2000; Robertson's June 20 statement
indicated that Wood had said "I'm leaving, I am going home
before I slap that bitch, if that workmen comp. lady don't
have time to talk to me, I'm going to the house." Robertson
testified that Wood had not mentioned going to see the doctor
but had said he was going home. At trial, Wood denied having
said he would slapg Tullis.

At some point that morning, Tullis received information
regarding Wood's leaving work and the statements he had
allegedly made. Tullis notified Tommy Marshall, the plant
manager, that Wood had left work without permission. Marshall
reviewed the statements given by Robertscen, Minshew, Fledger,
and Tullis regarding Wocd's c¢omments that morning, and
Marshall interviewed them as well. Marshall testified that he
had also inquired of Willingham and Tullis whether Wood had
recelved permission tc leave. Willingham testified at trial

that Wood had not asked her permission to leave; however, Wood

10
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said that she had given him permission to leave and had said
that she was surprised that he had come in to work at all.
Tullis also testified that she had not given Wood permission
to leave and denied that Wood had ever mentioned a need to go
to the doctor to her that day.

After Marshall had satisfied himself that Wood had left
work without permission and had made the comments that
Minshew, Pledger, and Robertson had recounted 1in their
statements, Marshall decided to discharge Wood. According to
Marshall, the company personnel handbook treated leaving work
without permission as if the emplovee had voluntarily gquit his
or her employment. The handbook provision reads:

"Leaving work (clocking cut) prior tc the end c¢f the

scheduled shift is considered leaving early.

Leaving prior to the end of the scheduled work shift

requires approval in all cases from the emplovee's

immediate supervisor. Leaving the company premises
pricr to the end of the scheduled shift without
approval will be considered to have guit."

Marshall said he also considered the ccmments that other
employees had overheard when making the decision to discharge
Wood. Marshall said that the use of foul language at Black

Creek was strongly discouraged. Although Marshall admitted

that the occasicnal use of profanity around the manufacturing

11
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plant might ke considered "shop talk,"” he had not heard of
employees using such language in the front office, where a
more professicnal demeanocr was expected. Weaver testified
that the use of foul language around the plant was not
acceptable and that this policy was well known throughout the
plant. Minshew also testified that Weaver was adamant about
the prohibition of fcul language; she said that it was
uncommon to hear such language at the plant.

In addition, Marshall said that the fact that Wood's use
of profanity was directed toward a female managerial employee
also figured into his decision. Finally, Marshall ncoted that
Wood's comment about slapping Tullis was, 1n his ocpinion, a
threat directed at & managerial employee. The portion of the
handbook applicable to Marshall's decision to discharge Wcod
based on his alleged comments 1s the general section on
disciplinary action:

"Failure to observe established rules and practices

can lead to disciplinary action including formal

warnings, suspension, probation, and discharge. The

following is a noninclusive list of misconduct that
may lead to immediate adverse personnel action.

"

"3. Language or actions which are
inappropriate to the workplace or which

12
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create a raclally or sexually harassing
environment.,

"

"5. Threatening, assaulting, or abusing any
employee, customer, or company visitor.

As noted above, Wocd admitted making the ccmment that
Tullis could "kiss my ass." Wood testified that the handbook
indicated that one could be discharged for the use of foul
language. Although Minshew and Pledger both testified that
Wood had made the comment, Wood stated that no one had been
around to hear his comment. Wood specifically testified that,
in his opinion, his comment would have viclated company policy
only 1f he had said it directly to Tullis. Thus, Wood
maintained that the fact that he had not made the comment
directly to Tulllis and had muttered 1t Co himself instead
should have bearing on whether the comment were ccnslidered
significant enouch for disciplinary action.

Wood also said that he knew of other emplovyvees who had
used foul language 1in the workplace but had not Lbeen
disciplined; when guestloned regarding names c¢r incidents,

Wood refused to provide further infeormaticon. Weaver testified

13
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that he "guessed" that he knew of emplovees who were not
discharged despite the use of foul language at the plant.
Howewver, he further explained, "I cannot honestly sit here and
say I know of one other person that was terminated if it was
totally for the foul language or not. I'm not sure. But it
was part cof it."

Tullis testified that Wood was considered to have
voluntarily quit because he left work without permission. She
further stated that, had he not gquit, he would have been
discharged as a result of his behavior on June 20, 2000.
Tullis explained that, had Wood remained at work on June 20,
2000, he would have been called in to discuss the June 16 and
June 1% warnings and his actions on June 20. Tullis noted
that Black Creek did ncot have a progressive discipline policy.
According to Tullis, Wood would have been discharged because
of his actions on June 20 and not because o©of the earlier
warnings.

Marshall testified that he was the final decision-maker
on all employment decisions. When asked 1f scmeone else had
suggested to him that Wood be discharged, he sald that he did

not remember anvone doing so; he further explained that he had

14
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made his decision after being presented with the statements
and Interviewing the witnesses to Wood's comments. Although
he admitted that he knew about the two disciplinary warnings
in Wood's file that had not been presented to Wood, he said
that the two things that influenced his decision to discharge
Wood were the comments that he allegedly made and his walking
off of the job without permission. Marshall testified that
Wood's workers' compensation claim played no role 1in his
decision to end Wood's employment with Black Creek.

To establish a prima facie case of retaliatory discharge,
a discharged employee must establish that the emplceyee and the
employer had an employment relationship, that the emgloyee
suffered a work-related injury, that the employer knew that
the employee had suffered a work-related injury, and that the
employee was subseguently discharged based solely on his or
her filing of a workers' compensation c¢lalm arising from the

work-related injury. Massey v. KErispy Ereme Doughnut Corp.,

817 So. 2d 823, 836-37 (Ala. Civ. App. 2005) ({(guoting Alabama

Power Co. wv. Aldridge, 854 So. 2d 554, 563 (Ala. 2002)).

Because direct evidence demconstrating that an employer has

discharged an emplovee solely because the emplovyee filed a

15
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workers' compensation claim is not often easily obtained, an
employee may establish that the actual reason for the
discharge was his or her filing of a workers' compensation

claim by circumstantial evidence. Alabama Power Co. V.

Aldridge, 854 So. 2Zd at 564-65. In Aldridge, our supreme
court discussed seven factors that can be circumstantial
evidence of the necessary causal relationship between the
employee's workers' compensation claim and that employee's
discharge. Aldridge, 854 S5So. 2Zd at 564-65. In addition to
proximity of time between the filing of a c¢laim and the
discharge, 1id. at 564, the Aldridge court adopted the
following six factors:

"'1) knowledge of the compensation claim by those

making the decision on termination, 2} expression of

a negative attitude toward the employee's injured

condition, 3} failure to adhere to established

company policy, 4) discriminatory GCreatment 1in

compariscn to similarly situated employees, 5)

sudden changes 1n an employee's work performance

evaluaticns follewing a workers' compensatlion claim,

and ©) evidence that the stated reason Ifcr the

discharge was false.,'"

Td. 564-65 {quoting Chhim v, University of Houston, 76 S.W.3d

210, 218 (Tex. Ct. App. 2002)).
Once a discharged employee has demonstrated a prima facle

case of retallatory discharge, the burden shifts to the

16
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employer to establish a legitimate reason for the employvee's

discharge. Ford v. Carvlon Corp., 937 So. 24 491, 501 (Ala.

2006) . ©Once the employer has advanced a legitimate reason for
the discharge, the burden again shifts to the discharged
employee, who must present evidence demonstrating that the
legitimate reason advanced by the emplcyer is a mere pretext.

Flint Constr. Co. v. Hall, 904 So. 2d 236, 250 (Ala. 2004).

If the employer 1s able to establish a legitimate reason and
that reason is uncontradicted, the employer is entitled to a
Judgment as a matter c¢f law ("JML") in its favor. Aldridge,
854 So. 2d at 568.

"An employer's stated basis for a discharge 1is
sufficient as a matter ¢f law when the underlying
facts surrounding the stated basis for the discharge
are undisputed and there is no substantial evidence
indicating (a) that the stated basis has been
applied in a discriminatory manner to employees who
have fliled workers' compensaticn c¢laims, (b) tChat
the stated basis conflicts with express company
policy on grounds for discharge, or (c) that the
employer has disavowed the stated reason or has
otherwise acknowledged 1its pretextual status.”

In August 2000, Wood sued Black Creek, seeking workers'
compensation benefits and alleging that he had been discharged

in retaliation for filing a workers' compensation claim. The

17
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two claims were severed, and theworkers' compensation <claim
was eventually settled. After a trial on the retaliatory-
discharge claim i n December 2007, thetrial court entered a
judgment infavor of Wood and awarded him $50,000 i n damages.
After entertaining several postjudgment motions, the trial
court entered an amended judgment stating that Wood had proven
a prima facie <case of retaliatory discharge and that the
stated reason forhisdischarge was pretextual and stating
that Wood was awarded $20,000 inback wages and $30,000 for
mental anguish. Black Creek appealed to the Alabama Supreme
Court, which transferred theappeal tothis court, pursuant to
Ala. Code 1975, § 12-2-7(6).

As inAldridge, Black Creek moved fora JML at both the
close of Wood's evidence andat theclose ofall theevidence.
Thus, we consider all theevidence indetermining whether the
trial court erred 1indenying themotion for a JML. Aldridge,
854 So. 2d at564.

"We apply the same standard of review to a
ruling on a motion for a JML as thetrial court used

in initially deciding themotion. This standardi s

'"indistinguishable from the standard by which we

review a summary Jjudgment.' Hathcock wv. Wood, 815

So. 2d 502, 506 (Ala. 2001). We must decide whether

there was substantial evidence, when viewed in the
light most favorable to theplaintiff, towarrant a
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