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PER CURIAM.

In this appezl, this court considers whether a circuit
court may constitutionally award grandparents visitation with

thelir grandchildren over the objecticn ¢f the children's fit,
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natural,- custodial parents without providing clear and
convincing evidence that the denial of such visitation would
cause the children substantial harm.

The Alabama Grandparent Visitation Act

The Grandparent Visitation Act ("the Act"), Ala. Ccde
1975, & 30-3-4.1, provides, in pertinent part:

"(b) Except as otherwise provided 1in this
section, any grandparent may file an original action
for wvisitation rights to a minor child if it is in
the best interest of the minor c¢hild and one of the
following conditicons exist:

"

"(5) When the child is 1living with
both biclogical parents, who are still
married to sach other, whether or not there
is a broken relationship between either or

'In Ex parte D.W., 835 So. 2d 186 (Ala. 2002}, the supreme
court held that Ala. Code 1975, § 26-10A-320, which grants to
probate courts the discretion, based on the best interests of
the child, to grant or maintain wvisitaticn rights of the
natural grandparents ct an adcptee child, ao0es not
uncenstitutionally infringe on the rights of adoptive parents,
The court reasoned that adoptive parents, unlike natural
parents, acquire cnly such custodial rights as are granted by
statute. Hence, the legislature may validly gqualify those
custodial rights, and withheld from adoptive parents the right
enjoyed by natural parents to deny grandparent visitation,
without offending due process., The holding Iin D.W. applies
solely to adoptive parents and does not address the extent of
the power of the state to Interfere with the grandparent-
visitation decisions of natural parents. Hence, we refer in
this case to the fundamental rights of natural parents.
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both parents of the minor and the
grandparent and either or both parents have
used theilr parental authority to prohibit
a relationship between the child and the
grandparent.

"

"(d} Upon the filing of an original action ...,
the court shall determine 1f wvisitation by the
grandparent is in the best interests of the child.
Visitation shall not be granted if the wvisitaticn
would endanger the pghysical health of the child or
impalr the emoticnal develcpment of the child. In
determining the best interests of the child, the
court shall consider the following:

(1) The willingness of the
grandparent or grandparents to encourage a
clese relationship between the c¢child and
the parent or parents.

"(2) The preference of the child, if
the child is determined to be of sufficient
maturity to express a preference.

"(3) The mental and physical health of
the child.

"(4}) The mental and physical health of
the grandparent or grandparents.

"(5) Evidence o¢f domestic violence
inflicted by c¢ne parent upon the other
parent or the c¢child. If the court
determines that evidence of domestic
viclence exists, visitaticn provisiocns
shall be made in a manner protecting the
child or children, parents, or grandparents
from further abuse.
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"(6) Other relevant factors in the
particular c¢ircumstances, including the
wishes of any parent who is living."
As construed by this court, in considering "the wishes of any
parent who is living," pursuant to & 20-3-4.1{(d) (6), the
deciding court must presume that the decision of a parent
whether to allow grandparent visitation serves the best
interest of a child and the court may award visitation only

when the petitioning grandparent adduces clear and convincing

evidence overcoming that presumption. See L.B.S. v. L.M.S.,

826 So. 2d 178 {(Ala. Ciliv. App. 2002) (plurality opinion
authored by Thompson, J., with Pittman, J., ccncurring; Yates,
P.J., and Murdock, J., concurring in the result; and Crawley,

J., dissenting); sece also J.W.J. v. P.E.R., 976 So. 2d 1035,

1039-40 (Ala. Civ. App. 2007).

Past Treatment of the Harm Standard

The Act provides that grandparent visitation should not
be allowed when 1t would endanger the physical health or
impalr the emotional develcpment of & child, but the Act dces
not expressly require a petiticning grandparent toe prove that
the denial of the reguested visitation would cause harm to the

child. In R.5.C. v. J.B.C., 812 So. 2d 361 (Ala. Civ. App.
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2001) (plurality opiniony, a case considering the
constituticnality of & 30-32-4.1 as 1t existed Dbefore 2003,
then Judge Murdock stated in the main opinion, which only
Judge Pittman Jjoined, that the state has a compelling interest
in preventing harm to c¢children and that the Act was
uncenstitutional because it did ncot require procf of "harm or
potential harm to the child if such visitation [was] not
allowed.™ 812 So. 2d at 272.

A vear later, in L.B.S. v. L.M.S., supra, the court again

addressed the constitutionality of the pre-2003 Act. Judge
Thompson, 1n an opinicon Jjoined by Judge Pittman, wrcte:

"[A] grandparent seeking visitation bears the burden
of showing, by clear and convincing evidence, that
the best interest of the child is served by awarding
grandparent visitation. We note that harm or
detriment is always a factor to be considered in a
best-Iinterest analysis."

826 So. 2d at 186. Judge Murdock ccncurred in the judgment of
reversal c¢nly, stating:

"In general, to fall within the more limited
class of cases to which I bkelieve the statute
constituticnally may be applied, there must be a
threshold showing of substantial harm to the child
if the requested visitaticn is not granted, and this
showing must be made by c<¢lear and convincing
evidence.,™
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826 So. Z2d at 188. Presiding Judge Yates concurred with Judge
Murdock's reasoning. 1d. As a result, a majority of the
court agreed that the Act could be constituticnally applied in
cases in which the petitioning grandparent proved by clear and
convincing evidence that a denial of the requested visitation
would cause substantial harm to the child, 826 So. 2d at 186
n.5. However, a majority of the court did not agree that
grandparent visitaticon cculd be awarded solely upon a
sufficient showing that the denial of visitation would result

in substantial harm to the child. Id.; see also A.M.K. v.

E.D., 826 So. 2d 8389 (Ala. Civ. App. 2002) (adopting reasoning
of L.B.S.). Nevertheless, in the next few opinicns this court
issued concerning the Act, the court reversed Jjudgments
awarding grandparent visitation, or affirmed judgments denying
grandparent visitatlion, when the record did not disclose clear
and convincing evidence demconstrating that the child would be

substantially harmed if visitation was denied. See Beck v.

Beck, 865 So. 2d 446, 449 (Ala. Civ. App. 2003} (Yates, P.J.,
with Thompson, Pittman, and Murdock, JJ., concurring in the

result; and Crawley, J., dissenting) (dicta); Richburg v.
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Richburg, 895 So. 24 311, 318 (Ala. Civ. App. 2004); and

C.b.P. v. D.P., 927 So. 24 841 (Ala. Civ. App. 2003).

In 2003, the Alakama Legislature amended the Act to its
present form, as guoted in part above. Ala. Acts 2003, Act
No. 2003-383, § 1, pr. 1084. As shown, the amended Act dces
not expressly require a petiticoning grandparent to prove that
a child would be harmed in order to overcome the presumption
that a fit parent's decision regarding grandparent visitation

serves the best interests of the child. In Dodd v. Burleson,

832 So. 24 912 (Ala. Civ. App. 2005) (plurality oplniocon)
("Dodd TI"), Judge Pittman, 1in an o¢opinion Jjoined by Judge
Thompson, interpreted that omission, as well as the
maintenance of the best-interest language, as a legislative
rejection of the harm standard established in L.B.3., 932 So.
2d at 919, Judge Pittman went on Lo state Chat due process
does not regquire a showing o©of harm 1in all cases as a
prereguisite to a judgment awarding grandparent wvisitation.
822 So. 2d at 920. However, the father in Dgdd I had not
preserved his constitutional challenge to the amended Act, so
the majority of the court determined that Judge Pittman's

statements regarding due-process requirements constituted
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dictum. 932 So. 2d at 922-23 (Crawley, P.J., concurring in the
result, Jjoined by Bryan, J.; and Murdock, J., concurring in
the result). Later, on appeal after remand, a majority of the
court maintained that the issue whether due process requires
a showing of harm to overcome a fit parent's decision

regarding grandparent visitation could not be decided because

that issue was not properly before the court. Dodd  v.
Burleson, 967 So. 2d 715, 726 (Ala. Civ. App. 2007) ("Dcdd
I") (Moore, J., concurring in the result, joined by Brvan and

Thomas, JJ.); see also J.W.J., 976 So. 2d at 1042 n.4 (noting

that the issue remained undecided).

The Facts and Procedural History

The issue now presents itself sguarely for our review in
the context of an appeal from a judgment o¢f the Jefferson
Circult Court ("the trial court") awarding grandparent
visitation over the okjection of fit, natural, custodial
parents. Briefly, the underlying facts, when viewed 1in a
light most favorable to the findings of fact entered by the
trial court, show that E.H.G. and C.L.G. ("the parents") were
married in 1995 and that their marriage produced two children,

G.C.G., who was born in 19%%%, and A.K.G., who was Dorn in
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1897. E.R.G. and D.W.G. ("the paternal grandparents") enjovyed

what the trial court characterized as a loving relationship

with the c¢hildren for most of their vyoung lives. The
testimony of several witnesses Iindicates that D.W.G. ("the
paternal grandmother"), largely with the consent or

acquiescence of the parents, took a particularly active rcle
in rearing the c¢hildren, including fostering relationships
between the children and their extended paternal family and
friends. C.L.G. ("the mother™) testified that when the
children were very voung, the two families had basically
blended together and had acted as a single unit, with the
paternal grandmother asserting a great deal of ccontrol over
the care of the children, sometimes even in violation of the
mother's desires. However, beginning in the spring of 2004,
around the time the paternal grandparents, who had long
supported the parents, began having financial problems, the
parents began curtailing the time the children spent with the
paternal grandparents. According tce the testimony of the
paternal grandparents, which the trial court found to be
accurate, 1in February 2005, after the paternal grandparents

withheld from the parents the proceeds from the sale of
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inventory from the business operated by E.H.G. ("the father")
and E.R.G. ("the paternal grandfather"), the parents forbade
the paternal grandparents from visiting with the children.
The parties submitted to family counseling to resolve their
impasse, which resulted temporarily in an agreement allowing
the paternal grandparents tc wvisit with the children four
hours per week, subject to certain guidelines as to the
children's care; however, after three or four months, the
parents terminated that arrangement. The vaternal
grandparents have had little to no personal interaction with
the children since that time, but they have placed signs
communicating their continued love for the children on the
route to the children's schcocol and have seen the children at
public events, such as the children's scftball games.

The paternal grandparents filed a petition seeking
visitation under the Act on June 25, 2007. In their answer to
the petition, the parents alleged that the Act was
unconstitutional on its face and as applied tce them. The
parents served the attorney general with their constitutional
challenge, and the attorney general walved further

participation in the proceedings in the trial court. See Ala.
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Code 1875, & 6-6-227. The trial court subseguently agpointed
a guardian ad litem tc represent the children. See Ala. Code
1875, & 30-3-4.1(f). The trial court then conducted a bench
trial on April 29, 2008. During that trial, the trial court
heard testimony from the parties and several of their
relatives, friends, and acquaintances and 1t examined the
children in camera outside the presence of the parties.
Following the trial, the trial court received a report from
the guardian ad litem containing his assessment that "a
properly structured, clearly defined, and initially court-
monitored visitation arrangement with the vaternal

grandparents”" would serve the best interests of the children.

On May 30, 2008, the trial court entered a Jjudgment
contalining detailed findings of fact and conclusions of law.
See Ala. Code 1975, & 30-3-4.1(e). In its conclusions cf law,
the trial court stated:

"The Court therefore reccgnizes the presumption
that the [parents'] wishes are presumed to be in the

best interests of their children. ... [The paternal
grandparents'] burden under the statute 1s to thus
overcome the said presumpticn, through the

presentation of c¢lear and convincing evidence, that
the [parents'] wishes tc terminate exposure of their

11
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children to their paternal grandparents is in the
best interests of the said minor children."”

Among its findings of fact, the court determined:

"4, The Court's interview of the said
grandchildren leaves the Court with the impression
during the receipt of testimony from the witnesses
that the said grandchildren are perfectly ncormal,
happy, active, intelligent vyoung ladies. The only
topic which causes them to pause and to become guiet
and withdrawn is the subject of the ongoing dispute
between their parents and paternal grandparents.

"

"14. The extreme control that is currently
exercised by [the parents] with regard to
restricting access of the paternal grandparents to
their children and, which is meant to be directed
toward [the paternal grandparents], has had the
effect of:

"a. Completely alienating the minor children
from their paternal grandparents, with whcom they had
previously established strong relationships.

"b. Severely restricting the minor c¢children from
their established relationships with their extended
paternal family which includes many aunts, uncles,
cousins as well as thelr own godmcthers.

"o. Severely restricting the minor children from
relationships with friends, which friendships were
nurtured as a part ¢f thelr relaticnship with their
paternal grandparents.

"d. Has been a contributing cause, alcng with
the ever more bizarre efforts of [the paternal
grandparents] Lo overcome the restrictions, in
destroying the relationship between the parent[s]
and paternal grandparent[s].

12
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"These said minor children are now 10 and 12
years old respectively and have been isclated from
their paternal grandparents for approximately 3
years, so Lhat Chey were approximately 7 and 9 years
0old, respectively, at the time of alienation. From
the record, the Court can find ncething toe base a
finding that exposure to [the paternal grandparents]
would retard their emctional development. The said
minor children appear to be well adjusted normal
children whose only cause for consternation and
despair 1s the strained relations between the
parents and paternal grandparents.

"Indeed, the Court finds that the continuation
of the alienation between the parents and paternal
grandparents 1s of greater potential harm toc the
said minor children's emotion[al] development than

any other factor in their lives at this point in
time.

"With regard to the mental and physical health
of the said mincr children, the greatest detriment,
the Court finds, 1s the ongeing unregulated dispute
between thelir parents and paternal grandparents."”
The trial court analyzed the facts of the case in accordance
with the factors set ocut in & 30-3-4.1{(d) (1)-(6) in order to
determine whether the best interests of the children would be
served by awarding grandparent visitaticon., Ccncluding that

these factors militated in favor of awarding grandparent

visitation, the trial court stated:

13
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"The Court therefore, after having engaged the

presumpticn in favor of the ... parents, 1s
convinced, through clear and convincing evidence,
that the [parents'] exertion of control over the

lives of the children to the extent of isolating

them from their relaticnship with their grandparents

and alienating them from an otherwise loving

relationship 1s not In the best interest of the said

minor children.™

Based on that conclusion, the trial court awarded the paternal
grandparents Iin-person visitation with the children on each
Friday {(from 3:00 p.m. to 6:30 p».m. when school is not in
session and from 3:30 p.m. to 6:30 p.m. when schcol 1is in
session); on the day before each child's kirthday each vyear;
and on December 25 (from 1:00 p.m. to 6:00 p.m.) each vyear.
Additionally, the trial court ordered dalily telephonic
communication between the paternal grandparents and the
children.

Following entry of the judgment, the parents filed a
motion to alter, amend, or vacate the judgment, pursuant to
Rule 5%, Ala. R. Civ. P., asserting, among other grounds, that
the Act "violates due process by failing to reguire a showing
of harm to the children as a condition precedent to the award

of visitation." Before the trial court could rule on that

motion, the children visited with the paternal grandparents on

14
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June 14, 2008, The parents subseguently moved the court to
stay further visitation pending this appeal on the ground that
the Act had been applied unconstitutionally to them and that
the one-time visitation had been a "horrific experience" that
had placed the children in a "terrifying situation.” The
trial court conducted an ore tenus hearing on July 2, 2008,
after which 1t denied the Rule 5% motion and the motion to
stav. The parents then timely appealed to this court.
Following the filing of their notice of appeal, the parents
again moved the trial court to stay its judgment, which motion
the trial court granted on August 8, 2008. This court heard
oral argument on this appeal on January 12, 2010.

Discussion

The Fourteenth Amendment to the United States
Constitution provides that no state shall "deprive any person
of life, liberty, or property without due process of law."
The United States Supreme Court has reccgnized that the term
"liberty" refers not only to freedom from bodily restraint,
but alsc to freedom from undue governmental interference with

certalin fundamental rights and liberty interests. Washington

V. Glicksberqg, 521 U.S. 702, 720 {1997) . Among the

15
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fundamental rights protected by the Fourteenth Amendment is
the right of fit natural parents to the care, custody, and

control of their children, Griggs v. Barnesg, 262 Ala. 357,

363, 78 So. 24 910, 916 (1955) ("'"The essence of custody is
the companionship of the child and the right to make declisicns
regarding his [or her] care and control, educaticn, health,

and religion."'" (quoting In re Guardianship of Smith, 255

P.2d 761, 762 {(Cal. 1953), guoting in turn Lerner v. Superior

Court of San Mateco County, 28 Cal. 2d 676, 681, 242 P.2d4d 321,

323 (1852))), which right includes the power to determine with
whom their children assoclate. See Troxel v. Granville, 530
U.s. 57 (2000). That right, being "fundamental," 1is not

conferred by the state upon natural parents but arises as an
inherent conseguence of the parent-child relationship
independent of any caselaw, statute, or constituticnal

provision, see Troxel, 530 U.S. at 91 (Scalia, J., dissenting)

(opining that the right to direct upbringing of child is cne
of the "'Tunalienable Rights'" referred to in the Declaration
of Independence and one of the "'othel[r] [rights] retained by
the pecple'" 1In the Ninth Amendment to the United States

Constitution), as an intrinsic human right, Smith .

16
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Organization of Foster Families, 431 U.S. 816, 845 (1%77),

"implicit in the concept of ordered liberty,™ Palko wv.

Connecticut, 202 U.S. 318, 325 (1%37), overruled on other

grounds, Benton wv. Marvland, 23295 U.S. 784 (1%46%), that is

"'rooted in the traditions and conscience of our peocgle.'"

See Michael H., v. Gerald D., 491 U.S. 110, 122 (1989) (gquoting

Snyder v. Massachusetts, 2%1 U.S. ©¢7, 105 (1934) ({(Cardozo,

J.}), overruled in part on other grounds, Malloy v. Hcgan, 378

U.S. 1 (1964)).

The United States Supreme Court has long maintained that
"the custody, care and nurture of the child reside first in
the parents, whose primary function and Ifreedom include
preparaticn for obkligations the state can neither supply nor

hinder." Prince v. Massachusetts, 321 U.S5. 158, 166 (1944).

Alabama courts have also endorsed the concept that parental
authority over a child's asscclaticns flows naturally from the

"sacred duty" of rearing children. See Montgomerv v. Hughes,

4 Ala. App. 245, 247, 58 So. 24 113, 114 (1@11). As Justice
Souter explained in his opinion concurring in the Jjudgment in
Troxel:

"The strength of a parent's interest in controlling
a child's associates is as obvious as the influence

17
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of personal associations on the development ofthe

child's social andmoral character. Whether for good

or for ill, adults not only influence but may

indoctrinate children "

530 U.S. at 78. Hence, thelaw traditionally has recognized
that a parent charged with theresponsibility of preparing a
child forsocial and other obligations should be able to
determine who should influence or indoctrinate that <child.
See EXx parte Bronstein, 434 So. 2d 780, 782 (Ala. 1983).

Out of respect forthat fundamental natural right, the
common law declared that fitparents didnot have any legal
obligation toallow grandparent visitation. See id.

"The policy reasons underlying thecommon lawrule's

recognition of a parent's right todeny grandparents

visitation with their grandchildren included the

following:

"1) A parent's obligation to allow
grandparent visitation is moral, not legal;

"2) Judicial enforcement of grandparent
visitation divides and hinders parental
authority;

"3) Producing a conflict of authority

between grandparent and parent 1 snotin
the 'best interest of the child;

"4) A parent alone should judge whether

visitation with grandparents is
appropriate;
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