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PER CURIAM. 

In t h i s a p p e a l , t h i s c o u r t c o n s i d e r s whether a c i r c u i t 

c o u r t may c o n s t i t u t i o n a l l y award gr a n d p a r e n t s v i s i t a t i o n w i t h 

t h e i r g r a n d c h i l d r e n over the o b j e c t i o n o f the c h i l d r e n ' s f i t , 
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n a t u r a l , 1 c u s t o d i a l p a r e n t s w i t h o u t p r o v i d i n g c l e a r and 

c o n v i n c i n g e v i d e n c e t h a t the d e n i a l o f such v i s i t a t i o n would 

cause the c h i l d r e n s u b s t a n t i a l harm. 

The Alabama Grandparent V i s i t a t i o n A c t 

The G randparent V i s i t a t i o n A c t ("the A c t " ) , A l a . Code 

1975, § 30-3-4.1, p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( b ) Except as o t h e r w i s e p r o v i d e d i n t h i s 
s e c t i o n , any grandparent may f i l e an o r i g i n a l a c t i o n 
f o r v i s i t a t i o n r i g h t s t o a minor c h i l d i f i t i s i n 
the b e s t i n t e r e s t o f the minor c h i l d and one o f the 
f o l l o w i n g c o n d i t i o n s e x i s t : 

"  

" ( 5 ) When the c h i l d i s l i v i n g w i t h 
b o t h b i o l o g i c a l p a r e n t s , who are s t i l l 
m a r r i e d t o each o t h e r , whether or not t h e r e 
i s a broken r e l a t i o n s h i p between e i t h e r or 

1 I n Ex p a r t e D.W., 835 So. 2d 186 ( A l a . 2002), the supreme 
c o u r t h e l d t h a t A l a . Code 1975, § 26-10A-30, which g r a n t s t o 
p r o b a t e c o u r t s the d i s c r e t i o n , based on the b e s t i n t e r e s t s o f 
the c h i l d , t o g r a n t or m a i n t a i n v i s i t a t i o n r i g h t s o f the 
n a t u r a l g r a n d p a r e n t s o f an adoptee c h i l d , does not 
u n c o n s t i t u t i o n a l l y i n f r i n g e on the r i g h t s o f a d o p t i v e p a r e n t s . 
The c o u r t reasoned t h a t a d o p t i v e p a r e n t s , u n l i k e n a t u r a l 
p a r e n t s , a c q u i r e o n l y such c u s t o d i a l r i g h t s as are g r a n t e d by 
s t a t u t e . Hence, the l e g i s l a t u r e may v a l i d l y q u a l i f y those 
c u s t o d i a l r i g h t s , and w i t h h o l d from a d o p t i v e p a r e n t s the r i g h t 
e n j o y e d by n a t u r a l p a r e n t s t o deny grandparent v i s i t a t i o n , 
w i t h o u t o f f e n d i n g due p r o c e s s . The h o l d i n g i n D.W. a p p l i e s 
s o l e l y t o a d o p t i v e p a r e n t s and does not address the e x t e n t o f 
the power of the s t a t e t o i n t e r f e r e w i t h the g r a n d p a r e n t -
v i s i t a t i o n d e c i s i o n s of n a t u r a l p a r e n t s . Hence, we r e f e r i n 
t h i s case t o the fundamental r i g h t s o f n a t u r a l p a r e n t s . 
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bot h p a r e n t s of the minor and the 
grandparent and e i t h e r or b o t h p a r e n t s have 
used t h e i r p a r e n t a l a u t h o r i t y t o p r o h i b i t 
a r e l a t i o n s h i p between the c h i l d and the 
g r a n d p arent. 

"  

"(d) Upon the f i l i n g of an o r i g i n a l a c t i o n ... , 
the c o u r t s h a l l determine i f v i s i t a t i o n by the 
grandparent i s i n the b e s t i n t e r e s t s of the c h i l d . 
V i s i t a t i o n s h a l l not be g r a n t e d i f the v i s i t a t i o n 
would endanger the p h y s i c a l h e a l t h of the c h i l d or 
i m p a i r the e m o t i o n a l development of the c h i l d . In 
d e t e r m i n i n g the b e s t i n t e r e s t s of the c h i l d , the 
c o u r t s h a l l c o n s i d e r the f o l l o w i n g : 

"(1) The w i l l i n g n e s s of the 
grandparent or g r a n d p a r e n t s t o encourage a 
c l o s e r e l a t i o n s h i p between the c h i l d and 
the p a r e n t or p a r e n t s . 

"(2) The p r e f e r e n c e of the c h i l d , i f 
the c h i l d i s determined t o be o f s u f f i c i e n t 
m a t u r i t y t o e x p r e s s a p r e f e r e n c e . 

"(3) The mental and p h y s i c a l h e a l t h of 
the c h i l d . 

"(4) The mental and p h y s i c a l h e a l t h o f 
the grandparent or g r a n d p a r e n t s . 

"(5) E v i d e n c e o f domestic v i o l e n c e 
i n f l i c t e d by one p a r e n t upon the o t h e r 
p a r e n t or the c h i l d . I f the c o u r t 
determines t h a t e v i d e n c e of domestic 
v i o l e n c e e x i s t s , v i s i t a t i o n p r o v i s i o n s 
s h a l l be made i n a manner p r o t e c t i n g the 
c h i l d or c h i l d r e n , p a r e n t s , or g r a n d p a r e n t s 
from f u r t h e r abuse. 
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"(6) Other r e l e v a n t f a c t o r s i n the 
p a r t i c u l a r c i r c u m s t a n c e s , i n c l u d i n g the 
wishes of any p a r e n t who i s l i v i n g . " 

As c o n s t r u e d by t h i s c o u r t , i n c o n s i d e r i n g " t h e wishes of any 

p a r e n t who i s l i v i n g , " p u r s u a n t t o § 3 0 - 3 - 4 . 1 ( d ) ( 6 ) , the 

d e c i d i n g c o u r t must presume t h a t the d e c i s i o n o f a p a r e n t 

whether t o a l l o w grandparent v i s i t a t i o n s e r v e s the b e s t 

i n t e r e s t o f a c h i l d and the c o u r t may award v i s i t a t i o n o n l y 

when the p e t i t i o n i n g g randparent adduces c l e a r and c o n v i n c i n g 

e v i d e n c e overcoming t h a t p r esumption. See L.B.S. v. L.M.S., 

826 So. 2d 178 ( A l a . C i v . App. 2002) ( p l u r a l i t y o p i n i o n 

a u t h o r e d by Thompson, J . , w i t h P i t t m a n , J . , c o n c u r r i n g ; Y a t e s , 

P . J . , and Murdock, J . , c o n c u r r i n g i n the r e s u l t ; and Crawley, 

J . , d i s s e n t i n g ) ; see a l s o J.W.J. v. P.K.R., 976 So. 2d 1035, 

1039-40 ( A l a . C i v . App. 2007). 

Past Treatment of the Harm St a n d a r d 

The A c t p r o v i d e s t h a t grandparent v i s i t a t i o n s h o u l d not 

be a l l o w e d when i t would endanger the p h y s i c a l h e a l t h or 

i m p a i r the e m o t i o n a l development of a c h i l d , but the A c t does 

not e x p r e s s l y r e q u i r e a p e t i t i o n i n g grandparent t o prove t h a t 

the d e n i a l of the r e q u e s t e d v i s i t a t i o n would cause harm t o the 

c h i l d . In R.S.C. v. J.B.C., 812 So. 2d 361 ( A l a . C i v . App. 
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2001) ( p l u r a l i t y o p i n i o n ) , a case c o n s i d e r i n g the 

c o n s t i t u t i o n a l i t y of § 30-3-4.1 as i t e x i s t e d b e f o r e 2003, 

then Judge Murdock s t a t e d i n the main o p i n i o n , which o n l y 

Judge P i t t m a n j o i n e d , t h a t the s t a t e has a c o m p e l l i n g i n t e r e s t 

i n p r e v e n t i n g harm t o c h i l d r e n and t h a t the A c t was 

u n c o n s t i t u t i o n a l because i t d i d not r e q u i r e p r o o f o f "harm or 

p o t e n t i a l harm t o the c h i l d i f such v i s i t a t i o n [ w a s ] not 

a l l o w e d . " 812 So. 2d a t 372. 

A year l a t e r , i n L.B.S. v. L.M.S., supr a , the c o u r t a g a i n 

a d d r e s s e d the c o n s t i t u t i o n a l i t y of the pre-2003 A c t . Judge 

Thompson, i n an o p i n i o n j o i n e d by Judge P i t t m a n , wrote: 

" [ A ] grandparent s e e k i n g v i s i t a t i o n b e a r s the burden 
of showing, by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t 
the b e s t i n t e r e s t of the c h i l d i s s e r v e d by awarding 
grandparent v i s i t a t i o n . We note t h a t harm or 
d e t r i m e n t i s always a f a c t o r t o be c o n s i d e r e d i n a 
b e s t - i n t e r e s t a n a l y s i s . " 

826 So. 2d a t 186. Judge Murdock c o n c u r r e d i n the judgment o f 

r e v e r s a l o n l y , s t a t i n g : 

" I n g e n e r a l , t o f a l l w i t h i n the more l i m i t e d 
c l a s s o f cases t o which I b e l i e v e the s t a t u t e 
c o n s t i t u t i o n a l l y may be a p p l i e d , t h e r e must be a 
t h r e s h o l d showing o f s u b s t a n t i a l harm t o the c h i l d 
i f the r e q u e s t e d v i s i t a t i o n i s not g r a n t e d , and t h i s 
showing must be made by c l e a r and c o n v i n c i n g 
e v i d e n c e . " 
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826 So. 2d a t 188. P r e s i d i n g Judge Y a t e s c o n c u r r e d w i t h Judge 

Murdock's r e a s o n i n g . I d . As a r e s u l t , a m a j o r i t y of the 

c o u r t agreed t h a t the A c t c o u l d be c o n s t i t u t i o n a l l y a p p l i e d i n 

cases i n which the p e t i t i o n i n g g randparent proved by c l e a r and 

c o n v i n c i n g e v i d e n c e t h a t a d e n i a l of the r e q u e s t e d v i s i t a t i o n 

would cause s u b s t a n t i a l harm t o the c h i l d , 826 So. 2d a t 186 

n.5. However, a m a j o r i t y of the c o u r t d i d not agree t h a t 

g randparent v i s i t a t i o n c o u l d be awarded s o l e l y upon a 

s u f f i c i e n t showing t h a t the d e n i a l o f v i s i t a t i o n would r e s u l t 

i n s u b s t a n t i a l harm t o the c h i l d . I d . ; see a l s o A.M.K. v.  

E.D., 826 So. 2d 889 ( A l a . C i v . App. 2002) ( a d o p t i n g r e a s o n i n g 

of L.B.S.). N e v e r t h e l e s s , i n the next few o p i n i o n s t h i s c o u r t 

i s s u e d c o n c e r n i n g the A c t , the c o u r t r e v e r s e d judgments 

awarding grandparent v i s i t a t i o n , or a f f i r m e d judgments d e n y i n g 

grandparent v i s i t a t i o n , when the r e c o r d d i d not d i s c l o s e c l e a r 

and c o n v i n c i n g e v i d e n c e d e m o n s t r a t i n g t h a t the c h i l d would be 

s u b s t a n t i a l l y harmed i f v i s i t a t i o n was d e n i e d . See Beck v. 

Beck, 865 So. 2d 446, 449 ( A l a . C i v . App. 2003) (Yates, P.J., 

w i t h Thompson, P i t t m a n , and Murdock, J J . , c o n c u r r i n g i n the 

r e s u l t ; and Crawley, J . , d i s s e n t i n g ) ( d i c t a ) ; R i c h b u r g v. 
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R i c h b u r g , 895 So. 2d 311, 318 ( A l a . C i v . App. 2004); and 

C.D.P. v. D.P., 927 So. 2d 841 ( A l a . C i v . App. 2005). 

In 2003, the Alabama L e g i s l a t u r e amended the A c t t o i t s 

p r e s e n t form, as quoted i n p a r t above. A l a . A c t s 2003, A c t 

No. 2003-383, § 1, p. 1084. As shown, the amended A c t does 

not e x p r e s s l y r e q u i r e a p e t i t i o n i n g grandparent t o prove t h a t 

a c h i l d would be harmed i n o r d e r t o overcome the presumption 

t h a t a f i t p a r e n t ' s d e c i s i o n r e g a r d i n g grandparent v i s i t a t i o n 

s e r v e s the b e s t i n t e r e s t s of the c h i l d . In Dodd v. B u r l e s o n , 

932 So. 2d 912 ( A l a . C i v . App. 2005) ( p l u r a l i t y o p i n i o n ) 

("Dodd I " ) , Judge P i t t m a n , i n an o p i n i o n j o i n e d by Judge 

Thompson, i n t e r p r e t e d t h a t o m i s s i o n , as w e l l as the 

maintenance of the b e s t - i n t e r e s t language, as a l e g i s l a t i v e 

r e j e c t i o n of the harm s t a n d a r d e s t a b l i s h e d i n L.B.S., 932 So. 

2d a t 919. Judge P i t t m a n went on t o s t a t e t h a t due p r o c e s s 

does not r e q u i r e a showing of harm i n a l l cases as a 

p r e r e q u i s i t e t o a judgment awarding grandparent v i s i t a t i o n . 

932 So. 2d a t 920. However, the f a t h e r i n Dodd I had not 

p r e s e r v e d h i s c o n s t i t u t i o n a l c h a l l e n g e t o the amended A c t , so 

the m a j o r i t y of the c o u r t d e t e r m i n e d t h a t Judge P i t t m a n ' s 

statements r e g a r d i n g due-process r e q u i r e m e n t s c o n s t i t u t e d 
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dict u m . 932 So. 2d a t 922-23 (Crawley, P.J., c o n c u r r i n g i n the 

r e s u l t , j o i n e d by Bryan, J . ; and Murdock, J . , c o n c u r r i n g i n 

the r e s u l t ) . L a t e r , on a p p e a l a f t e r remand, a m a j o r i t y o f the 

c o u r t m a i n t a i n e d t h a t the i s s u e whether due p r o c e s s r e q u i r e s 

a showing of harm t o overcome a f i t p a r e n t ' s d e c i s i o n 

r e g a r d i n g grandparent v i s i t a t i o n c o u l d not be d e c i d e d because 

t h a t i s s u e was not p r o p e r l y b e f o r e the c o u r t . Dodd v.  

B u r l e s o n , 967 So. 2d 715, 726 ( A l a . C i v . App. 2007) ("Dodd 

I I " ) (Moore, J . , c o n c u r r i n g i n the r e s u l t , j o i n e d by Bryan and 

Thomas, J J . ) ; see a l s o J.W.J., 976 So. 2d a t 1042 n.4 ( n o t i n g 

t h a t the i s s u e remained u n d e c i d e d ) . 

The F a c t s and P r o c e d u r a l H i s t o r y 

The i s s u e now p r e s e n t s i t s e l f s q u a r e l y f o r our r e v i e w i n 

the c o n t e x t o f an a p p e a l from a judgment o f the J e f f e r s o n 

C i r c u i t Court ("the t r i a l c o u r t " ) awarding grandparent 

v i s i t a t i o n over the o b j e c t i o n o f f i t , n a t u r a l , c u s t o d i a l 

p a r e n t s . B r i e f l y , the u n d e r l y i n g f a c t s , when viewed i n a 

l i g h t most f a v o r a b l e t o the f i n d i n g s of f a c t e n t e r e d by the 

t r i a l c o u r t , show t h a t E.H.G. and C.L.G. ("the p a r e n t s " ) were 

m a r r i e d i n 1995 and t h a t t h e i r m arriage produced two c h i l d r e n , 

G.C.G., who was born i n 1996, and A.K.G., who was born i n 
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1997. E.R.G. and D.W.G. ("the p a t e r n a l g r andparents") e n j o y e d 

what the t r i a l c o u r t c h a r a c t e r i z e d as a l o v i n g r e l a t i o n s h i p 

w i t h the c h i l d r e n f o r most of t h e i r young l i v e s . The 

te s t i m o n y of s e v e r a l w i t n e s s e s i n d i c a t e s t h a t D.W.G. ("the 

p a t e r n a l grandmother"), l a r g e l y w i t h the consent or 

acq u i e s c e n c e of the p a r e n t s , took a p a r t i c u l a r l y a c t i v e r o l e 

i n r e a r i n g the c h i l d r e n , i n c l u d i n g f o s t e r i n g r e l a t i o n s h i p s 

between the c h i l d r e n and t h e i r extended p a t e r n a l f a m i l y and 

f r i e n d s . C.L.G. ("the mother") t e s t i f i e d t h a t when the 

c h i l d r e n were v e r y young, the two f a m i l i e s had b a s i c a l l y 

b l e n d e d t o g e t h e r and had a c t e d as a s i n g l e u n i t , w i t h the 

p a t e r n a l grandmother a s s e r t i n g a g r e a t d e a l of c o n t r o l over 

the c a r e o f the c h i l d r e n , sometimes even i n v i o l a t i o n o f the 

mother's d e s i r e s . However, b e g i n n i n g i n the s p r i n g o f 2004, 

around the time the p a t e r n a l g r a n d p a r e n t s , who had l o n g 

s u p p o r t e d the p a r e n t s , began h a v i n g f i n a n c i a l problems, the 

pa r e n t s began c u r t a i l i n g the time the c h i l d r e n spent w i t h the 

p a t e r n a l g r a n d p a r e n t s . A c c o r d i n g t o the t e s t i m o n y of the 

p a t e r n a l g r a n d p a r e n t s , which the t r i a l c o u r t found t o be 

a c c u r a t e , i n Febr u a r y 2005, a f t e r the p a t e r n a l g r a n d p a r e n t s 

w i t h h e l d from the p a r e n t s the proceeds from the s a l e o f 
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i n v e n t o r y from the b u s i n e s s o p e r a t e d by E.H.G. ("the f a t h e r " ) 

and E.R.G. ("the p a t e r n a l g r a n d f a t h e r " ) , the p a r e n t s forbade 

the p a t e r n a l g r a n d p a r e n t s from v i s i t i n g w i t h the c h i l d r e n . 

The p a r t i e s s u b m i t t e d t o f a m i l y c o u n s e l i n g t o r e s o l v e t h e i r 

impasse, which r e s u l t e d t e m p o r a r i l y i n an agreement a l l o w i n g 

the p a t e r n a l g r a n d p a r e n t s t o v i s i t w i t h the c h i l d r e n f o u r 

hours per week, s u b j e c t t o c e r t a i n g u i d e l i n e s as t o the 

c h i l d r e n ' s c a r e ; however, a f t e r t h r e e or f o u r months, the 

p a r e n t s t e r m i n a t e d t h a t arrangement. The p a t e r n a l 

g r a n d p a r e n t s have had l i t t l e t o no p e r s o n a l i n t e r a c t i o n w i t h 

the c h i l d r e n s i n c e t h a t t i m e , but the y have p l a c e d s i g n s 

communicating t h e i r c o n t i n u e d l o v e f o r the c h i l d r e n on the 

ro u t e t o the c h i l d r e n ' s s c h o o l and have seen the c h i l d r e n a t 

p u b l i c e v e n t s , such as the c h i l d r e n ' s s o f t b a l l games. 

The p a t e r n a l g r a n d p a r e n t s f i l e d a p e t i t i o n s e e k i n g 

v i s i t a t i o n under the A c t on June 25, 2007. In t h e i r answer t o 

the p e t i t i o n , the p a r e n t s a l l e g e d t h a t the A c t was 

u n c o n s t i t u t i o n a l on i t s face and as a p p l i e d t o them. The 

p a r e n t s s e r v e d the a t t o r n e y g e n e r a l w i t h t h e i r c o n s t i t u t i o n a l 

c h a l l e n g e , and the a t t o r n e y g e n e r a l waived f u r t h e r 

p a r t i c i p a t i o n i n the p r o c e e d i n g s i n the t r i a l c o u r t . See A l a . 
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Code 1975, § 6-6-227. The t r i a l c o u r t s u b s e q u e n t l y a p p o i n t e d 

a g u a r d i a n ad l i t e m t o r e p r e s e n t the c h i l d r e n . See A l a . Code 

1975, § 3 0 - 3 - 4 . 1 ( f ) . The t r i a l c o u r t then conducted a bench 

t r i a l on A p r i l 29, 2008. D u r i n g t h a t t r i a l , the t r i a l c o u r t 

h e a r d t e s t i m o n y from the p a r t i e s and s e v e r a l o f t h e i r 

r e l a t i v e s , f r i e n d s , and a c q u a i n t a n c e s and i t examined the 

c h i l d r e n i n camera o u t s i d e the presence o f the p a r t i e s . 

F o l l o w i n g the t r i a l , the t r i a l c o u r t r e c e i v e d a r e p o r t from 

the g u a r d i a n ad l i t e m c o n t a i n i n g h i s assessment t h a t "a 

p r o p e r l y s t r u c t u r e d , c l e a r l y d e f i n e d , and i n i t i a l l y c o u r t -

m o n i t o r e d v i s i t a t i o n arrangement w i t h the p a t e r n a l 

g r a n d p a r e n t s " would serve the b e s t i n t e r e s t s o f the c h i l d r e n . 

On May 30, 2008, the t r i a l c o u r t e n t e r e d a judgment 

c o n t a i n i n g d e t a i l e d f i n d i n g s of f a c t and c o n c l u s i o n s of law. 

See A l a . Code 1975, § 30-3-4.1(e). In i t s c o n c l u s i o n s of law, 

the t r i a l c o u r t s t a t e d : 

"The Court t h e r e f o r e r e c o g n i z e s the presumption 
t h a t the [ p a r e n t s ' ] wishes are presumed t o be i n the 
b e s t i n t e r e s t s of t h e i r c h i l d r e n . ... [The p a t e r n a l 
g r a n d p a r e n t s ' ] burden under the s t a t u t e i s t o thus 
overcome the s a i d p r esumption, through the 
p r e s e n t a t i o n of c l e a r and c o n v i n c i n g e v i d e n c e , t h a t 
the [ p a r e n t s ' ] wishes t o t e r m i n a t e exposure o f t h e i r 
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c h i l d r e n t o t h e i r p a t e r n a l g r a n d p a r e n t s i s i n the 
b e s t i n t e r e s t s of the s a i d minor c h i l d r e n . " 

Among i t s f i n d i n g s of f a c t , the c o u r t determined: 

"4. The C o u r t ' s i n t e r v i e w of the s a i d 
g r a n d c h i l d r e n l e a v e s the Court w i t h the i m p r e s s i o n 
d u r i n g the r e c e i p t o f t e s t i m o n y from the w i t n e s s e s 
t h a t the s a i d g r a n d c h i l d r e n are p e r f e c t l y normal, 
happy, a c t i v e , i n t e l l i g e n t young l a d i e s . The o n l y 
t o p i c which causes them t o pause and t o become q u i e t 
and withdrawn i s the s u b j e c t o f the ongoing d i s p u t e 
between t h e i r p a r e n t s and p a t e r n a l g r a n d p a r e n t s . 

"  

"14. The extreme c o n t r o l t h a t i s c u r r e n t l y 
e x e r c i s e d by [the p a r e n t s ] w i t h r e g a r d t o 
r e s t r i c t i n g a c c e s s o f the p a t e r n a l g r a n d p a r e n t s t o 
t h e i r c h i l d r e n and, which i s meant t o be d i r e c t e d 
toward [the p a t e r n a l g r a n d p a r e n t s ] , has had the 
e f f e c t o f : 

"a. C o m p l e t e l y a l i e n a t i n g the minor c h i l d r e n 
from t h e i r p a t e r n a l g r a n d p a r e n t s , w i t h whom they had 
p r e v i o u s l y e s t a b l i s h e d s t r o n g r e l a t i o n s h i p s . 

"b. S e v e r e l y r e s t r i c t i n g the minor c h i l d r e n from 
t h e i r e s t a b l i s h e d r e l a t i o n s h i p s w i t h t h e i r extended 
p a t e r n a l f a m i l y which i n c l u d e s many aun t s , u n c l e s , 
c o u s i n s as w e l l as t h e i r own godmothers. 

"c. S e v e r e l y r e s t r i c t i n g the minor c h i l d r e n from 
r e l a t i o n s h i p s w i t h f r i e n d s , which f r i e n d s h i p s were 
n u r t u r e d as a p a r t of t h e i r r e l a t i o n s h i p w i t h t h e i r 
p a t e r n a l g r a n d p a r e n t s . 

"d. Has been a c o n t r i b u t i n g cause, a l o n g w i t h 
the ever more b i z a r r e e f f o r t s o f [the p a t e r n a l 
g r a ndparents] t o overcome the r e s t r i c t i o n s , i n 
d e s t r o y i n g the r e l a t i o n s h i p between the p a r e n t [ s ] 
and p a t e r n a l g r a n d p a r e n t [ s ] . 
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II 

"These s a i d minor c h i l d r e n are now 10 and 12 
y e a r s o l d r e s p e c t i v e l y and have been i s o l a t e d from 
t h e i r p a t e r n a l g r a n d p a r e n t s f o r a p p r o x i m a t e l y 3 
y e a r s , so t h a t t h e y were a p p r o x i m a t e l y 7 and 9 y e a r s 
o l d , r e s p e c t i v e l y , a t the time of a l i e n a t i o n . From 
the r e c o r d , the Court can f i n d n o t h i n g t o base a 
f i n d i n g t h a t exposure t o [the p a t e r n a l grandparents] 
would r e t a r d t h e i r e m o t i o n a l development. The s a i d 
minor c h i l d r e n appear t o be w e l l a d j u s t e d normal 
c h i l d r e n whose o n l y cause f o r c o n s t e r n a t i o n and 
d e s p a i r i s the s t r a i n e d r e l a t i o n s between the 
p a r e n t s and p a t e r n a l g r a n d p a r e n t s . 

"Indeed, the Court f i n d s t h a t the c o n t i n u a t i o n 
of the a l i e n a t i o n between the p a r e n t s and p a t e r n a l 
g r a n d p a r e n t s i s of g r e a t e r p o t e n t i a l harm t o the 
s a i d minor c h i l d r e n ' s e m o t i o n [ a l ] development than 
any o t h e r f a c t o r i n t h e i r l i v e s a t t h i s p o i n t i n 
t i m e . 

"  

"With r e g a r d t o the mental and p h y s i c a l h e a l t h 
of the s a i d minor c h i l d r e n , the g r e a t e s t d e t r i m e n t , 
the Court f i n d s , i s the ongoing u n r e g u l a t e d d i s p u t e 
between t h e i r p a r e n t s and p a t e r n a l g r a n d p a r e n t s . " 

The t r i a l c o u r t a n a l y z e d the f a c t s of the case i n accordance 

w i t h the f a c t o r s s e t out i n § 3 0 - 3 - 4 . 1 ( d ) ( 1 ) - ( 6 ) i n o r d e r t o 

determine whether the b e s t i n t e r e s t s of the c h i l d r e n would be 

s e r v e d by awarding grandparent v i s i t a t i o n . C o n c l u d i n g t h a t 

those f a c t o r s m i l i t a t e d i n f a v o r of awarding grandparent 

v i s i t a t i o n , the t r i a l c o u r t s t a t e d : 
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"The Court t h e r e f o r e , a f t e r h a v i n g engaged the 
presumption i n f a v o r of the ... p a r e n t s , i s 
c o n v i n c e d , through c l e a r and c o n v i n c i n g e v i d e n c e , 
t h a t the [p a r e n t s ' ] e x e r t i o n of c o n t r o l over the 
l i v e s o f the c h i l d r e n t o the e x t e n t o f i s o l a t i n g 
them from t h e i r r e l a t i o n s h i p w i t h t h e i r g r a n d p a r e n t s 
and a l i e n a t i n g them from an o t h e r w i s e l o v i n g 
r e l a t i o n s h i p i s not i n the b e s t i n t e r e s t of the s a i d 
minor c h i l d r e n . " 

Based on t h a t c o n c l u s i o n , the t r i a l c o u r t awarded the p a t e r n a l 

g r a n d p a r e n t s i n - p e r s o n v i s i t a t i o n w i t h the c h i l d r e n on each 

F r i d a y (from 3:00 p.m. t o 6:30 p.m. when s c h o o l i s not i n 

s e s s i o n and from 3:30 p.m. t o 6:30 p.m. when s c h o o l i s i n 

s e s s i o n ) ; on the day b e f o r e each c h i l d ' s b i r t h d a y each y e a r ; 

and on December 25 (from 1:00 p.m. t o 6:00 p.m.) each year. 

A d d i t i o n a l l y , the t r i a l c o u r t o r d e r e d d a i l y t e l e p h o n i c 

communication between the p a t e r n a l g r a n d p a r e n t s and the 

c h i l d r e n . 

F o l l o w i n g e n t r y o f the judgment, the p a r e n t s f i l e d a 

motion t o a l t e r , amend, or v a c a t e the judgment, pur s u a n t t o 

Rule 59, A l a . R. C i v . P., a s s e r t i n g , among o t h e r grounds, t h a t 

the A c t " v i o l a t e s due p r o c e s s by f a i l i n g t o r e q u i r e a showing 

of harm t o the c h i l d r e n as a c o n d i t i o n p r e c e d e n t t o the award 

of v i s i t a t i o n . " B e f o r e the t r i a l c o u r t c o u l d r u l e on t h a t 

motion, the c h i l d r e n v i s i t e d w i t h the p a t e r n a l g r a n d p a r e n t s on 
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June 14, 2008. The p a r e n t s s u b s e q u e n t l y moved the c o u r t t o 

s t a y f u r t h e r v i s i t a t i o n pending t h i s a p p e a l on the ground t h a t 

the A c t had been a p p l i e d u n c o n s t i t u t i o n a l l y t o them and t h a t 

the one-time v i s i t a t i o n had been a " h o r r i f i c e x p e r i e n c e " t h a t 

had p l a c e d the c h i l d r e n i n a " t e r r i f y i n g s i t u a t i o n . " The 

t r i a l c o u r t conducted an ore tenus h e a r i n g on J u l y 2, 2008, 

a f t e r which i t d e n i e d the Rule 59 motion and the motion t o 

s t a y . The p a r e n t s then t i m e l y appealed t o t h i s c o u r t . 

F o l l o w i n g the f i l i n g o f t h e i r n o t i c e of a p p e a l , the p a r e n t s 

a g a i n moved the t r i a l c o u r t t o s t a y i t s judgment, which motion 

the t r i a l c o u r t g r a n t e d on August 8, 2008. T h i s c o u r t h e a r d 

o r a l argument on t h i s a p p e a l on January 12, 2010. 

D i s c u s s i o n 

The F o u r t e e n t h Amendment t o the U n i t e d S t a t e s 

C o n s t i t u t i o n p r o v i d e s t h a t no s t a t e s h a l l " d e p r i v e any person 

o f l i f e , l i b e r t y , or p r o p e r t y w i t h o u t due p r o c e s s o f law." 

The U n i t e d S t a t e s Supreme Court has r e c o g n i z e d t h a t the term 

" l i b e r t y " r e f e r s not o n l y t o freedom from b o d i l y r e s t r a i n t , 

but a l s o t o freedom from undue governmental i n t e r f e r e n c e w i t h 

c e r t a i n fundamental r i g h t s and l i b e r t y i n t e r e s t s . Washington  

v. G l i c k s b e r g , 521 U.S. 702, 720 (1997). Among the 
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fundamental r i g h t s p r o t e c t e d by the F o u r t e e n t h Amendment i s 

the r i g h t o f f i t n a t u r a l p a r e n t s t o the c a r e , custody, and 

c o n t r o l of t h e i r c h i l d r e n , G r i g g s v. Barnes, 262 A l a . 357, 

363, 78 So. 2d 910, 916 (1955) ("'"The essence of cust o d y i s 

the companionship o f the c h i l d and the r i g h t t o make d e c i s i o n s 

r e g a r d i n g h i s [or her] care and c o n t r o l , e d u c a t i o n , h e a l t h , 

and r e l i g i o n . " ' " ( q u o t i n g In re G u a r d i a n s h i p of Smith, 255 

P.2d 761, 762 ( C a l . 1953), q u o t i n g i n t u r n L e r n e r v. S u p e r i o r  

C ourt of San Mateo County, 38 C a l . 2d 676, 681, 242 P.2d 321, 

323 ( 1 9 5 2 ) ) ) , which r i g h t i n c l u d e s the power t o determine w i t h 

whom t h e i r c h i l d r e n a s s o c i a t e . See T r o x e l v. G r a n v i l l e , 530 

U.S. 57 (2000). That r i g h t , b e i n g "fundamental," i s not 

c o n f e r r e d by the s t a t e upon n a t u r a l p a r e n t s but a r i s e s as an 

i n h e r e n t consequence o f the p a r e n t - c h i l d r e l a t i o n s h i p 

independent o f any caselaw, s t a t u t e , or c o n s t i t u t i o n a l 

p r o v i s i o n , see T r o x e l , 530 U.S. a t 91 ( S c a l i a , J . , d i s s e n t i n g ) 

( o p i n i n g t h a t the r i g h t t o d i r e c t u p b r i n g i n g of c h i l d i s one 

of the " ' u n a l i e n a b l e R i g h t s ' " r e f e r r e d t o i n the D e c l a r a t i o n 

o f Independence and one o f the " ' o t h e [ r ] [ r i g h t s ] r e t a i n e d by 

the p e o p l e ' " i n the N i n t h Amendment t o the U n i t e d S t a t e s 

C o n s t i t u t i o n ) , as an i n t r i n s i c human r i g h t , Smith v. 
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O r g a n i z a t i o n of F o s t e r F a m i l i e s , 431 U.S. 816, 845 (1977), 

" i m p l i c i t i n the concept of o r d e r e d l i b e r t y , " P a l k o v.  

C o n n e c t i c u t , 302 U.S. 319, 325 (1937), o v e r r u l e d on o t h e r 

grounds, Benton v. Maryland, 395 U.S. 784 (1969), t h a t i s 

" ' r o o t e d i n the t r a d i t i o n s and c o n s c i e n c e o f our p e o p l e . ' " 

See M i c h a e l H. v. G e r a l d D., 491 U.S. 110, 122 (1989) ( q u o t i n g 

Snyder v. M a s s a c h u s e t t s , 291 U.S. 97, 105 (1934) (Cardozo, 

J . ) , o v e r r u l e d i n p a r t on o t h e r grounds, M a l l o y v. Hogan, 378 

U.S. 1 (1964)). 

The U n i t e d S t a t e s Supreme Court has l o n g m a i n t a i n e d t h a t 

"the c u s t o d y , c a r e and n u r t u r e o f the c h i l d r e s i d e f i r s t i n 

the p a r e n t s , whose p r i m a r y f u n c t i o n and freedom i n c l u d e 

p r e p a r a t i o n f o r o b l i g a t i o n s the s t a t e can n e i t h e r s u p p l y nor 

h i n d e r . " P r i n c e v. M a s s a c h u s e t t s , 321 U.S. 158, 166 (1944). 

Alabama c o u r t s have a l s o endorsed the concept t h a t p a r e n t a l 

a u t h o r i t y over a c h i l d ' s a s s o c i a t i o n s f l o w s n a t u r a l l y from the 

" s a c r e d duty" of r e a r i n g c h i l d r e n . See Montgomery v. Hughes, 

4 A l a . App. 245, 247, 58 So. 2d 113, 114 (1911). As J u s t i c e 

Souter e x p l a i n e d i n h i s o p i n i o n c o n c u r r i n g i n the judgment i n 

T r o x e l : 

"The s t r e n g t h o f a p a r e n t ' s i n t e r e s t i n c o n t r o l l i n g 
a c h i l d ' s a s s o c i a t e s i s as o b v i ous as the i n f l u e n c e 
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of p e r s o n a l a s s o c i a t i o n s on the development of the 
c h i l d ' s s o c i a l and moral c h a r a c t e r . Whether f o r good 
or f o r i l l , a d u l t s not o n l y i n f l u e n c e but may 
i n d o c t r i n a t e c h i l d r e n " 

530 U.S. a t 78. Hence, the law t r a d i t i o n a l l y has r e c o g n i z e d 

t h a t a p a r e n t charged w i t h the r e s p o n s i b i l i t y o f p r e p a r i n g a 

c h i l d f o r s o c i a l and o t h e r o b l i g a t i o n s s h o u l d be a b l e t o 

determine who s h o u l d i n f l u e n c e or i n d o c t r i n a t e t h a t c h i l d . 

See Ex p a r t e B r o n s t e i n , 434 So. 2d 780, 782 ( A l a . 1983). 

Out of r e s p e c t f o r t h a t fundamental n a t u r a l r i g h t , the 

common law d e c l a r e d t h a t f i t p a r e n t s d i d not have any l e g a l 

o b l i g a t i o n t o a l l o w grandparent v i s i t a t i o n . See i d . 

"The p o l i c y reasons u n d e r l y i n g the common law r u l e ' s 
r e c o g n i t i o n o f a p a r e n t ' s r i g h t t o deny gr a n d p a r e n t s 
v i s i t a t i o n w i t h t h e i r g r a n d c h i l d r e n i n c l u d e d the 
f o l l o w i n g : 

"1) A p a r e n t ' s o b l i g a t i o n t o a l l o w 
g randparent v i s i t a t i o n i s m o r a l , not l e g a l ; 

"2) J u d i c i a l enforcement of grandparent 
v i s i t a t i o n d i v i d e s and h i n d e r s p a r e n t a l 
a u t h o r i t y ; 

"3) P r o d u c i n g a c o n f l i c t of a u t h o r i t y 
between grandparent and p a r e n t i s not i n 
the 'best i n t e r e s t of the c h i l d ; ' 

"4) A p a r e n t alone s h o u l d judge whether 
v i s i t a t i o n w i t h g r a n d p a r e n t s i s 
a p p r o p r i a t e ; 
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