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PER CURIAM. 

In t h i s a p p e a l , t h i s c o u r t c o n s i d e r s whether a c i r c u i t 

c o u r t may c o n s t i t u t i o n a l l y award gr a n d p a r e n t s v i s i t a t i o n w i t h 

t h e i r g r a n d c h i l d r e n over the o b j e c t i o n o f the c h i l d r e n ' s f i t , 
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n a t u r a l , 1 c u s t o d i a l p a r e n t s w i t h o u t p r o v i d i n g c l e a r and 

c o n v i n c i n g e v i d e n c e t h a t the d e n i a l o f such v i s i t a t i o n would 

cause the c h i l d r e n s u b s t a n t i a l harm. 

The Alabama Grandparent V i s i t a t i o n A c t 

The G randparent V i s i t a t i o n A c t ("the A c t " ) , A l a . Code 

1975, § 30-3-4.1, p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( b ) Except as o t h e r w i s e p r o v i d e d i n t h i s 
s e c t i o n , any grandparent may f i l e an o r i g i n a l a c t i o n 
f o r v i s i t a t i o n r i g h t s t o a minor c h i l d i f i t i s i n 
the b e s t i n t e r e s t o f the minor c h i l d and one o f the 
f o l l o w i n g c o n d i t i o n s e x i s t : 

"  

" ( 5 ) When the c h i l d i s l i v i n g w i t h 
b o t h b i o l o g i c a l p a r e n t s , who are s t i l l 
m a r r i e d t o each o t h e r , whether or not t h e r e 
i s a broken r e l a t i o n s h i p between e i t h e r or 

1 I n Ex p a r t e D.W., 835 So. 2d 186 ( A l a . 2002), the supreme 
c o u r t h e l d t h a t A l a . Code 1975, § 26-10A-30, which g r a n t s t o 
p r o b a t e c o u r t s the d i s c r e t i o n , based on the b e s t i n t e r e s t s o f 
the c h i l d , t o g r a n t or m a i n t a i n v i s i t a t i o n r i g h t s o f the 
n a t u r a l g r a n d p a r e n t s o f an adoptee c h i l d , does not 
u n c o n s t i t u t i o n a l l y i n f r i n g e on the r i g h t s o f a d o p t i v e p a r e n t s . 
The c o u r t reasoned t h a t a d o p t i v e p a r e n t s , u n l i k e n a t u r a l 
p a r e n t s , a c q u i r e o n l y such c u s t o d i a l r i g h t s as are g r a n t e d by 
s t a t u t e . Hence, the l e g i s l a t u r e may v a l i d l y q u a l i f y those 
c u s t o d i a l r i g h t s , and w i t h h o l d from a d o p t i v e p a r e n t s the r i g h t 
e n j o y e d by n a t u r a l p a r e n t s t o deny grandparent v i s i t a t i o n , 
w i t h o u t o f f e n d i n g due p r o c e s s . The h o l d i n g i n D.W. a p p l i e s 
s o l e l y t o a d o p t i v e p a r e n t s and does not address the e x t e n t o f 
the power of the s t a t e t o i n t e r f e r e w i t h the g r a n d p a r e n t -
v i s i t a t i o n d e c i s i o n s of n a t u r a l p a r e n t s . Hence, we r e f e r i n 
t h i s case t o the fundamental r i g h t s o f n a t u r a l p a r e n t s . 
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bot h p a r e n t s of the minor and the 
grandparent and e i t h e r or b o t h p a r e n t s have 
used t h e i r p a r e n t a l a u t h o r i t y t o p r o h i b i t 
a r e l a t i o n s h i p between the c h i l d and the 
g r a n d p arent. 

"  

"(d) Upon the f i l i n g of an o r i g i n a l a c t i o n ... , 
the c o u r t s h a l l determine i f v i s i t a t i o n by the 
grandparent i s i n the b e s t i n t e r e s t s of the c h i l d . 
V i s i t a t i o n s h a l l not be g r a n t e d i f the v i s i t a t i o n 
would endanger the p h y s i c a l h e a l t h of the c h i l d or 
i m p a i r the e m o t i o n a l development of the c h i l d . In 
d e t e r m i n i n g the b e s t i n t e r e s t s of the c h i l d , the 
c o u r t s h a l l c o n s i d e r the f o l l o w i n g : 

"(1) The w i l l i n g n e s s of the 
grandparent or g r a n d p a r e n t s t o encourage a 
c l o s e r e l a t i o n s h i p between the c h i l d and 
the p a r e n t or p a r e n t s . 

"(2) The p r e f e r e n c e of the c h i l d , i f 
the c h i l d i s determined t o be o f s u f f i c i e n t 
m a t u r i t y t o e x p r e s s a p r e f e r e n c e . 

"(3) The mental and p h y s i c a l h e a l t h of 
the c h i l d . 

"(4) The mental and p h y s i c a l h e a l t h o f 
the grandparent or g r a n d p a r e n t s . 

"(5) E v i d e n c e o f domestic v i o l e n c e 
i n f l i c t e d by one p a r e n t upon the o t h e r 
p a r e n t or the c h i l d . I f the c o u r t 
determines t h a t e v i d e n c e of domestic 
v i o l e n c e e x i s t s , v i s i t a t i o n p r o v i s i o n s 
s h a l l be made i n a manner p r o t e c t i n g the 
c h i l d or c h i l d r e n , p a r e n t s , or g r a n d p a r e n t s 
from f u r t h e r abuse. 
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"(6) Other r e l e v a n t f a c t o r s i n the 
p a r t i c u l a r c i r c u m s t a n c e s , i n c l u d i n g the 
wishes of any p a r e n t who i s l i v i n g . " 

As c o n s t r u e d by t h i s c o u r t , i n c o n s i d e r i n g " t h e wishes of any 

p a r e n t who i s l i v i n g , " p u r s u a n t t o § 3 0 - 3 - 4 . 1 ( d ) ( 6 ) , the 

d e c i d i n g c o u r t must presume t h a t the d e c i s i o n o f a p a r e n t 

whether t o a l l o w grandparent v i s i t a t i o n s e r v e s the b e s t 

i n t e r e s t o f a c h i l d and the c o u r t may award v i s i t a t i o n o n l y 

when the p e t i t i o n i n g g randparent adduces c l e a r and c o n v i n c i n g 

e v i d e n c e overcoming t h a t p r esumption. See L.B.S. v. L.M.S., 

826 So. 2d 178 ( A l a . C i v . App. 2002) ( p l u r a l i t y o p i n i o n 

a u t h o r e d by Thompson, J . , w i t h P i t t m a n , J . , c o n c u r r i n g ; Y a t e s , 

P . J . , and Murdock, J . , c o n c u r r i n g i n the r e s u l t ; and Crawley, 

J . , d i s s e n t i n g ) ; see a l s o J.W.J. v. P.K.R., 976 So. 2d 1035, 

1039-40 ( A l a . C i v . App. 2007). 

Past Treatment of the Harm St a n d a r d 

The A c t p r o v i d e s t h a t grandparent v i s i t a t i o n s h o u l d not 

be a l l o w e d when i t would endanger the p h y s i c a l h e a l t h or 

i m p a i r the e m o t i o n a l development of a c h i l d , but the A c t does 

not e x p r e s s l y r e q u i r e a p e t i t i o n i n g grandparent t o prove t h a t 

the d e n i a l of the r e q u e s t e d v i s i t a t i o n would cause harm t o the 

c h i l d . In R.S.C. v. J.B.C., 812 So. 2d 361 ( A l a . C i v . App. 
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2001) ( p l u r a l i t y o p i n i o n ) , a case c o n s i d e r i n g the 

c o n s t i t u t i o n a l i t y of § 30-3-4.1 as i t e x i s t e d b e f o r e 2003, 

then Judge Murdock s t a t e d i n the main o p i n i o n , which o n l y 

Judge P i t t m a n j o i n e d , t h a t the s t a t e has a c o m p e l l i n g i n t e r e s t 

i n p r e v e n t i n g harm t o c h i l d r e n and t h a t the A c t was 

u n c o n s t i t u t i o n a l because i t d i d not r e q u i r e p r o o f o f "harm or 

p o t e n t i a l harm t o the c h i l d i f such v i s i t a t i o n [ w a s ] not 

a l l o w e d . " 812 So. 2d a t 372. 

A year l a t e r , i n L.B.S. v. L.M.S., supr a , the c o u r t a g a i n 

a d d r e s s e d the c o n s t i t u t i o n a l i t y of the pre-2003 A c t . Judge 

Thompson, i n an o p i n i o n j o i n e d by Judge P i t t m a n , wrote: 

" [ A ] grandparent s e e k i n g v i s i t a t i o n b e a r s the burden 
of showing, by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t 
the b e s t i n t e r e s t of the c h i l d i s s e r v e d by awarding 
grandparent v i s i t a t i o n . We note t h a t harm or 
d e t r i m e n t i s always a f a c t o r t o be c o n s i d e r e d i n a 
b e s t - i n t e r e s t a n a l y s i s . " 

826 So. 2d a t 186. Judge Murdock c o n c u r r e d i n the judgment o f 

r e v e r s a l o n l y , s t a t i n g : 

" I n g e n e r a l , t o f a l l w i t h i n the more l i m i t e d 
c l a s s o f cases t o which I b e l i e v e the s t a t u t e 
c o n s t i t u t i o n a l l y may be a p p l i e d , t h e r e must be a 
t h r e s h o l d showing o f s u b s t a n t i a l harm t o the c h i l d 
i f the r e q u e s t e d v i s i t a t i o n i s not g r a n t e d , and t h i s 
showing must be made by c l e a r and c o n v i n c i n g 
e v i d e n c e . " 
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826 So. 2d a t 188. P r e s i d i n g Judge Y a t e s c o n c u r r e d w i t h Judge 

Murdock's r e a s o n i n g . I d . As a r e s u l t , a m a j o r i t y of the 

c o u r t agreed t h a t the A c t c o u l d be c o n s t i t u t i o n a l l y a p p l i e d i n 

cases i n which the p e t i t i o n i n g g randparent proved by c l e a r and 

c o n v i n c i n g e v i d e n c e t h a t a d e n i a l of the r e q u e s t e d v i s i t a t i o n 

would cause s u b s t a n t i a l harm t o the c h i l d , 826 So. 2d a t 186 

n.5. However, a m a j o r i t y of the c o u r t d i d not agree t h a t 

g randparent v i s i t a t i o n c o u l d be awarded s o l e l y upon a 

s u f f i c i e n t showing t h a t the d e n i a l o f v i s i t a t i o n would r e s u l t 

i n s u b s t a n t i a l harm t o the c h i l d . I d . ; see a l s o A.M.K. v.  

E.D., 826 So. 2d 889 ( A l a . C i v . App. 2002) ( a d o p t i n g r e a s o n i n g 

of L.B.S.). N e v e r t h e l e s s , i n the next few o p i n i o n s t h i s c o u r t 

i s s u e d c o n c e r n i n g the A c t , the c o u r t r e v e r s e d judgments 

awarding grandparent v i s i t a t i o n , or a f f i r m e d judgments d e n y i n g 

grandparent v i s i t a t i o n , when the r e c o r d d i d not d i s c l o s e c l e a r 

and c o n v i n c i n g e v i d e n c e d e m o n s t r a t i n g t h a t the c h i l d would be 

s u b s t a n t i a l l y harmed i f v i s i t a t i o n was d e n i e d . See Beck v. 

Beck, 865 So. 2d 446, 449 ( A l a . C i v . App. 2003) (Yates, P.J., 

w i t h Thompson, P i t t m a n , and Murdock, J J . , c o n c u r r i n g i n the 

r e s u l t ; and Crawley, J . , d i s s e n t i n g ) ( d i c t a ) ; R i c h b u r g v. 
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R i c h b u r g , 895 So. 2d 311, 318 ( A l a . C i v . App. 2004); and 

C.D.P. v. D.P., 927 So. 2d 841 ( A l a . C i v . App. 2005). 

In 2003, the Alabama L e g i s l a t u r e amended the A c t t o i t s 

p r e s e n t form, as quoted i n p a r t above. A l a . A c t s 2003, A c t 

No. 2003-383, § 1, p. 1084. As shown, the amended A c t does 

not e x p r e s s l y r e q u i r e a p e t i t i o n i n g grandparent t o prove t h a t 

a c h i l d would be harmed i n o r d e r t o overcome the presumption 

t h a t a f i t p a r e n t ' s d e c i s i o n r e g a r d i n g grandparent v i s i t a t i o n 

s e r v e s the b e s t i n t e r e s t s of the c h i l d . In Dodd v. B u r l e s o n , 

932 So. 2d 912 ( A l a . C i v . App. 2005) ( p l u r a l i t y o p i n i o n ) 

("Dodd I " ) , Judge P i t t m a n , i n an o p i n i o n j o i n e d by Judge 

Thompson, i n t e r p r e t e d t h a t o m i s s i o n , as w e l l as the 

maintenance of the b e s t - i n t e r e s t language, as a l e g i s l a t i v e 

r e j e c t i o n of the harm s t a n d a r d e s t a b l i s h e d i n L.B.S., 932 So. 

2d a t 919. Judge P i t t m a n went on t o s t a t e t h a t due p r o c e s s 

does not r e q u i r e a showing of harm i n a l l cases as a 

p r e r e q u i s i t e t o a judgment awarding grandparent v i s i t a t i o n . 

932 So. 2d a t 920. However, the f a t h e r i n Dodd I had not 

p r e s e r v e d h i s c o n s t i t u t i o n a l c h a l l e n g e t o the amended A c t , so 

the m a j o r i t y of the c o u r t d e t e r m i n e d t h a t Judge P i t t m a n ' s 

statements r e g a r d i n g due-process r e q u i r e m e n t s c o n s t i t u t e d 
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dict u m . 932 So. 2d a t 922-23 (Crawley, P.J., c o n c u r r i n g i n the 

r e s u l t , j o i n e d by Bryan, J . ; and Murdock, J . , c o n c u r r i n g i n 

the r e s u l t ) . L a t e r , on a p p e a l a f t e r remand, a m a j o r i t y o f the 

c o u r t m a i n t a i n e d t h a t the i s s u e whether due p r o c e s s r e q u i r e s 

a showing of harm t o overcome a f i t p a r e n t ' s d e c i s i o n 

r e g a r d i n g grandparent v i s i t a t i o n c o u l d not be d e c i d e d because 

t h a t i s s u e was not p r o p e r l y b e f o r e the c o u r t . Dodd v.  

B u r l e s o n , 967 So. 2d 715, 726 ( A l a . C i v . App. 2007) ("Dodd 

I I " ) (Moore, J . , c o n c u r r i n g i n the r e s u l t , j o i n e d by Bryan and 

Thomas, J J . ) ; see a l s o J.W.J., 976 So. 2d a t 1042 n.4 ( n o t i n g 

t h a t the i s s u e remained u n d e c i d e d ) . 

The F a c t s and P r o c e d u r a l H i s t o r y 

The i s s u e now p r e s e n t s i t s e l f s q u a r e l y f o r our r e v i e w i n 

the c o n t e x t o f an a p p e a l from a judgment o f the J e f f e r s o n 

C i r c u i t Court ("the t r i a l c o u r t " ) awarding grandparent 

v i s i t a t i o n over the o b j e c t i o n o f f i t , n a t u r a l , c u s t o d i a l 

p a r e n t s . B r i e f l y , the u n d e r l y i n g f a c t s , when viewed i n a 

l i g h t most f a v o r a b l e t o the f i n d i n g s of f a c t e n t e r e d by the 

t r i a l c o u r t , show t h a t E.H.G. and C.L.G. ("the p a r e n t s " ) were 

m a r r i e d i n 1995 and t h a t t h e i r m arriage produced two c h i l d r e n , 

G.C.G., who was born i n 1996, and A.K.G., who was born i n 
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1997. E.R.G. and D.W.G. ("the p a t e r n a l g r andparents") e n j o y e d 

what the t r i a l c o u r t c h a r a c t e r i z e d as a l o v i n g r e l a t i o n s h i p 

w i t h the c h i l d r e n f o r most of t h e i r young l i v e s . The 

te s t i m o n y of s e v e r a l w i t n e s s e s i n d i c a t e s t h a t D.W.G. ("the 

p a t e r n a l grandmother"), l a r g e l y w i t h the consent or 

acq u i e s c e n c e of the p a r e n t s , took a p a r t i c u l a r l y a c t i v e r o l e 

i n r e a r i n g the c h i l d r e n , i n c l u d i n g f o s t e r i n g r e l a t i o n s h i p s 

between the c h i l d r e n and t h e i r extended p a t e r n a l f a m i l y and 

f r i e n d s . C.L.G. ("the mother") t e s t i f i e d t h a t when the 

c h i l d r e n were v e r y young, the two f a m i l i e s had b a s i c a l l y 

b l e n d e d t o g e t h e r and had a c t e d as a s i n g l e u n i t , w i t h the 

p a t e r n a l grandmother a s s e r t i n g a g r e a t d e a l of c o n t r o l over 

the c a r e o f the c h i l d r e n , sometimes even i n v i o l a t i o n o f the 

mother's d e s i r e s . However, b e g i n n i n g i n the s p r i n g o f 2004, 

around the time the p a t e r n a l g r a n d p a r e n t s , who had l o n g 

s u p p o r t e d the p a r e n t s , began h a v i n g f i n a n c i a l problems, the 

pa r e n t s began c u r t a i l i n g the time the c h i l d r e n spent w i t h the 

p a t e r n a l g r a n d p a r e n t s . A c c o r d i n g t o the t e s t i m o n y of the 

p a t e r n a l g r a n d p a r e n t s , which the t r i a l c o u r t found t o be 

a c c u r a t e , i n Febr u a r y 2005, a f t e r the p a t e r n a l g r a n d p a r e n t s 

w i t h h e l d from the p a r e n t s the proceeds from the s a l e o f 
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i n v e n t o r y from the b u s i n e s s o p e r a t e d by E.H.G. ("the f a t h e r " ) 

and E.R.G. ("the p a t e r n a l g r a n d f a t h e r " ) , the p a r e n t s forbade 

the p a t e r n a l g r a n d p a r e n t s from v i s i t i n g w i t h the c h i l d r e n . 

The p a r t i e s s u b m i t t e d t o f a m i l y c o u n s e l i n g t o r e s o l v e t h e i r 

impasse, which r e s u l t e d t e m p o r a r i l y i n an agreement a l l o w i n g 

the p a t e r n a l g r a n d p a r e n t s t o v i s i t w i t h the c h i l d r e n f o u r 

hours per week, s u b j e c t t o c e r t a i n g u i d e l i n e s as t o the 

c h i l d r e n ' s c a r e ; however, a f t e r t h r e e or f o u r months, the 

p a r e n t s t e r m i n a t e d t h a t arrangement. The p a t e r n a l 

g r a n d p a r e n t s have had l i t t l e t o no p e r s o n a l i n t e r a c t i o n w i t h 

the c h i l d r e n s i n c e t h a t t i m e , but the y have p l a c e d s i g n s 

communicating t h e i r c o n t i n u e d l o v e f o r the c h i l d r e n on the 

ro u t e t o the c h i l d r e n ' s s c h o o l and have seen the c h i l d r e n a t 

p u b l i c e v e n t s , such as the c h i l d r e n ' s s o f t b a l l games. 

The p a t e r n a l g r a n d p a r e n t s f i l e d a p e t i t i o n s e e k i n g 

v i s i t a t i o n under the A c t on June 25, 2007. In t h e i r answer t o 

the p e t i t i o n , the p a r e n t s a l l e g e d t h a t the A c t was 

u n c o n s t i t u t i o n a l on i t s face and as a p p l i e d t o them. The 

p a r e n t s s e r v e d the a t t o r n e y g e n e r a l w i t h t h e i r c o n s t i t u t i o n a l 

c h a l l e n g e , and the a t t o r n e y g e n e r a l waived f u r t h e r 

p a r t i c i p a t i o n i n the p r o c e e d i n g s i n the t r i a l c o u r t . See A l a . 
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Code 1975, § 6-6-227. The t r i a l c o u r t s u b s e q u e n t l y a p p o i n t e d 

a g u a r d i a n ad l i t e m t o r e p r e s e n t the c h i l d r e n . See A l a . Code 

1975, § 3 0 - 3 - 4 . 1 ( f ) . The t r i a l c o u r t then conducted a bench 

t r i a l on A p r i l 29, 2008. D u r i n g t h a t t r i a l , the t r i a l c o u r t 

h e a r d t e s t i m o n y from the p a r t i e s and s e v e r a l o f t h e i r 

r e l a t i v e s , f r i e n d s , and a c q u a i n t a n c e s and i t examined the 

c h i l d r e n i n camera o u t s i d e the presence o f the p a r t i e s . 

F o l l o w i n g the t r i a l , the t r i a l c o u r t r e c e i v e d a r e p o r t from 

the g u a r d i a n ad l i t e m c o n t a i n i n g h i s assessment t h a t "a 

p r o p e r l y s t r u c t u r e d , c l e a r l y d e f i n e d , and i n i t i a l l y c o u r t -

m o n i t o r e d v i s i t a t i o n arrangement w i t h the p a t e r n a l 

g r a n d p a r e n t s " would serve the b e s t i n t e r e s t s o f the c h i l d r e n . 

On May 30, 2008, the t r i a l c o u r t e n t e r e d a judgment 

c o n t a i n i n g d e t a i l e d f i n d i n g s of f a c t and c o n c l u s i o n s of law. 

See A l a . Code 1975, § 30-3-4.1(e). In i t s c o n c l u s i o n s of law, 

the t r i a l c o u r t s t a t e d : 

"The Court t h e r e f o r e r e c o g n i z e s the presumption 
t h a t the [ p a r e n t s ' ] wishes are presumed t o be i n the 
b e s t i n t e r e s t s of t h e i r c h i l d r e n . ... [The p a t e r n a l 
g r a n d p a r e n t s ' ] burden under the s t a t u t e i s t o thus 
overcome the s a i d p r esumption, through the 
p r e s e n t a t i o n of c l e a r and c o n v i n c i n g e v i d e n c e , t h a t 
the [ p a r e n t s ' ] wishes t o t e r m i n a t e exposure o f t h e i r 
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c h i l d r e n t o t h e i r p a t e r n a l g r a n d p a r e n t s i s i n the 
b e s t i n t e r e s t s of the s a i d minor c h i l d r e n . " 

Among i t s f i n d i n g s of f a c t , the c o u r t determined: 

"4. The C o u r t ' s i n t e r v i e w of the s a i d 
g r a n d c h i l d r e n l e a v e s the Court w i t h the i m p r e s s i o n 
d u r i n g the r e c e i p t o f t e s t i m o n y from the w i t n e s s e s 
t h a t the s a i d g r a n d c h i l d r e n are p e r f e c t l y normal, 
happy, a c t i v e , i n t e l l i g e n t young l a d i e s . The o n l y 
t o p i c which causes them t o pause and t o become q u i e t 
and withdrawn i s the s u b j e c t o f the ongoing d i s p u t e 
between t h e i r p a r e n t s and p a t e r n a l g r a n d p a r e n t s . 

"  

"14. The extreme c o n t r o l t h a t i s c u r r e n t l y 
e x e r c i s e d by [the p a r e n t s ] w i t h r e g a r d t o 
r e s t r i c t i n g a c c e s s o f the p a t e r n a l g r a n d p a r e n t s t o 
t h e i r c h i l d r e n and, which i s meant t o be d i r e c t e d 
toward [the p a t e r n a l g r a n d p a r e n t s ] , has had the 
e f f e c t o f : 

"a. C o m p l e t e l y a l i e n a t i n g the minor c h i l d r e n 
from t h e i r p a t e r n a l g r a n d p a r e n t s , w i t h whom they had 
p r e v i o u s l y e s t a b l i s h e d s t r o n g r e l a t i o n s h i p s . 

"b. S e v e r e l y r e s t r i c t i n g the minor c h i l d r e n from 
t h e i r e s t a b l i s h e d r e l a t i o n s h i p s w i t h t h e i r extended 
p a t e r n a l f a m i l y which i n c l u d e s many aun t s , u n c l e s , 
c o u s i n s as w e l l as t h e i r own godmothers. 

"c. S e v e r e l y r e s t r i c t i n g the minor c h i l d r e n from 
r e l a t i o n s h i p s w i t h f r i e n d s , which f r i e n d s h i p s were 
n u r t u r e d as a p a r t of t h e i r r e l a t i o n s h i p w i t h t h e i r 
p a t e r n a l g r a n d p a r e n t s . 

"d. Has been a c o n t r i b u t i n g cause, a l o n g w i t h 
the ever more b i z a r r e e f f o r t s o f [the p a t e r n a l 
g r a ndparents] t o overcome the r e s t r i c t i o n s , i n 
d e s t r o y i n g the r e l a t i o n s h i p between the p a r e n t [ s ] 
and p a t e r n a l g r a n d p a r e n t [ s ] . 
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II 

"These s a i d minor c h i l d r e n are now 10 and 12 
y e a r s o l d r e s p e c t i v e l y and have been i s o l a t e d from 
t h e i r p a t e r n a l g r a n d p a r e n t s f o r a p p r o x i m a t e l y 3 
y e a r s , so t h a t t h e y were a p p r o x i m a t e l y 7 and 9 y e a r s 
o l d , r e s p e c t i v e l y , a t the time of a l i e n a t i o n . From 
the r e c o r d , the Court can f i n d n o t h i n g t o base a 
f i n d i n g t h a t exposure t o [the p a t e r n a l grandparents] 
would r e t a r d t h e i r e m o t i o n a l development. The s a i d 
minor c h i l d r e n appear t o be w e l l a d j u s t e d normal 
c h i l d r e n whose o n l y cause f o r c o n s t e r n a t i o n and 
d e s p a i r i s the s t r a i n e d r e l a t i o n s between the 
p a r e n t s and p a t e r n a l g r a n d p a r e n t s . 

"Indeed, the Court f i n d s t h a t the c o n t i n u a t i o n 
of the a l i e n a t i o n between the p a r e n t s and p a t e r n a l 
g r a n d p a r e n t s i s of g r e a t e r p o t e n t i a l harm t o the 
s a i d minor c h i l d r e n ' s e m o t i o n [ a l ] development than 
any o t h e r f a c t o r i n t h e i r l i v e s a t t h i s p o i n t i n 
t i m e . 

"  

"With r e g a r d t o the mental and p h y s i c a l h e a l t h 
of the s a i d minor c h i l d r e n , the g r e a t e s t d e t r i m e n t , 
the Court f i n d s , i s the ongoing u n r e g u l a t e d d i s p u t e 
between t h e i r p a r e n t s and p a t e r n a l g r a n d p a r e n t s . " 

The t r i a l c o u r t a n a l y z e d the f a c t s of the case i n accordance 

w i t h the f a c t o r s s e t out i n § 3 0 - 3 - 4 . 1 ( d ) ( 1 ) - ( 6 ) i n o r d e r t o 

determine whether the b e s t i n t e r e s t s of the c h i l d r e n would be 

s e r v e d by awarding grandparent v i s i t a t i o n . C o n c l u d i n g t h a t 

those f a c t o r s m i l i t a t e d i n f a v o r of awarding grandparent 

v i s i t a t i o n , the t r i a l c o u r t s t a t e d : 
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"The Court t h e r e f o r e , a f t e r h a v i n g engaged the 
presumption i n f a v o r of the ... p a r e n t s , i s 
c o n v i n c e d , through c l e a r and c o n v i n c i n g e v i d e n c e , 
t h a t the [p a r e n t s ' ] e x e r t i o n of c o n t r o l over the 
l i v e s o f the c h i l d r e n t o the e x t e n t o f i s o l a t i n g 
them from t h e i r r e l a t i o n s h i p w i t h t h e i r g r a n d p a r e n t s 
and a l i e n a t i n g them from an o t h e r w i s e l o v i n g 
r e l a t i o n s h i p i s not i n the b e s t i n t e r e s t of the s a i d 
minor c h i l d r e n . " 

Based on t h a t c o n c l u s i o n , the t r i a l c o u r t awarded the p a t e r n a l 

g r a n d p a r e n t s i n - p e r s o n v i s i t a t i o n w i t h the c h i l d r e n on each 

F r i d a y (from 3:00 p.m. t o 6:30 p.m. when s c h o o l i s not i n 

s e s s i o n and from 3:30 p.m. t o 6:30 p.m. when s c h o o l i s i n 

s e s s i o n ) ; on the day b e f o r e each c h i l d ' s b i r t h d a y each y e a r ; 

and on December 25 (from 1:00 p.m. t o 6:00 p.m.) each year. 

A d d i t i o n a l l y , the t r i a l c o u r t o r d e r e d d a i l y t e l e p h o n i c 

communication between the p a t e r n a l g r a n d p a r e n t s and the 

c h i l d r e n . 

F o l l o w i n g e n t r y o f the judgment, the p a r e n t s f i l e d a 

motion t o a l t e r , amend, or v a c a t e the judgment, pur s u a n t t o 

Rule 59, A l a . R. C i v . P., a s s e r t i n g , among o t h e r grounds, t h a t 

the A c t " v i o l a t e s due p r o c e s s by f a i l i n g t o r e q u i r e a showing 

of harm t o the c h i l d r e n as a c o n d i t i o n p r e c e d e n t t o the award 

of v i s i t a t i o n . " B e f o r e the t r i a l c o u r t c o u l d r u l e on t h a t 

motion, the c h i l d r e n v i s i t e d w i t h the p a t e r n a l g r a n d p a r e n t s on 
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June 14, 2008. The p a r e n t s s u b s e q u e n t l y moved the c o u r t t o 

s t a y f u r t h e r v i s i t a t i o n pending t h i s a p p e a l on the ground t h a t 

the A c t had been a p p l i e d u n c o n s t i t u t i o n a l l y t o them and t h a t 

the one-time v i s i t a t i o n had been a " h o r r i f i c e x p e r i e n c e " t h a t 

had p l a c e d the c h i l d r e n i n a " t e r r i f y i n g s i t u a t i o n . " The 

t r i a l c o u r t conducted an ore tenus h e a r i n g on J u l y 2, 2008, 

a f t e r which i t d e n i e d the Rule 59 motion and the motion t o 

s t a y . The p a r e n t s then t i m e l y appealed t o t h i s c o u r t . 

F o l l o w i n g the f i l i n g o f t h e i r n o t i c e of a p p e a l , the p a r e n t s 

a g a i n moved the t r i a l c o u r t t o s t a y i t s judgment, which motion 

the t r i a l c o u r t g r a n t e d on August 8, 2008. T h i s c o u r t h e a r d 

o r a l argument on t h i s a p p e a l on January 12, 2010. 

D i s c u s s i o n 

The F o u r t e e n t h Amendment t o the U n i t e d S t a t e s 

C o n s t i t u t i o n p r o v i d e s t h a t no s t a t e s h a l l " d e p r i v e any person 

o f l i f e , l i b e r t y , or p r o p e r t y w i t h o u t due p r o c e s s o f law." 

The U n i t e d S t a t e s Supreme Court has r e c o g n i z e d t h a t the term 

" l i b e r t y " r e f e r s not o n l y t o freedom from b o d i l y r e s t r a i n t , 

but a l s o t o freedom from undue governmental i n t e r f e r e n c e w i t h 

c e r t a i n fundamental r i g h t s and l i b e r t y i n t e r e s t s . Washington  

v. G l i c k s b e r g , 521 U.S. 702, 720 (1997). Among the 
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fundamental r i g h t s p r o t e c t e d by the F o u r t e e n t h Amendment i s 

the r i g h t o f f i t n a t u r a l p a r e n t s t o the c a r e , custody, and 

c o n t r o l of t h e i r c h i l d r e n , G r i g g s v. Barnes, 262 A l a . 357, 

363, 78 So. 2d 910, 916 (1955) ("'"The essence of cust o d y i s 

the companionship o f the c h i l d and the r i g h t t o make d e c i s i o n s 

r e g a r d i n g h i s [or her] care and c o n t r o l , e d u c a t i o n , h e a l t h , 

and r e l i g i o n . " ' " ( q u o t i n g In re G u a r d i a n s h i p of Smith, 255 

P.2d 761, 762 ( C a l . 1953), q u o t i n g i n t u r n L e r n e r v. S u p e r i o r  

C ourt of San Mateo County, 38 C a l . 2d 676, 681, 242 P.2d 321, 

323 ( 1 9 5 2 ) ) ) , which r i g h t i n c l u d e s the power t o determine w i t h 

whom t h e i r c h i l d r e n a s s o c i a t e . See T r o x e l v. G r a n v i l l e , 530 

U.S. 57 (2000). That r i g h t , b e i n g "fundamental," i s not 

c o n f e r r e d by the s t a t e upon n a t u r a l p a r e n t s but a r i s e s as an 

i n h e r e n t consequence o f the p a r e n t - c h i l d r e l a t i o n s h i p 

independent o f any caselaw, s t a t u t e , or c o n s t i t u t i o n a l 

p r o v i s i o n , see T r o x e l , 530 U.S. a t 91 ( S c a l i a , J . , d i s s e n t i n g ) 

( o p i n i n g t h a t the r i g h t t o d i r e c t u p b r i n g i n g of c h i l d i s one 

of the " ' u n a l i e n a b l e R i g h t s ' " r e f e r r e d t o i n the D e c l a r a t i o n 

o f Independence and one o f the " ' o t h e [ r ] [ r i g h t s ] r e t a i n e d by 

the p e o p l e ' " i n the N i n t h Amendment t o the U n i t e d S t a t e s 

C o n s t i t u t i o n ) , as an i n t r i n s i c human r i g h t , Smith v. 
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O r g a n i z a t i o n of F o s t e r F a m i l i e s , 431 U.S. 816, 845 (1977), 

" i m p l i c i t i n the concept of o r d e r e d l i b e r t y , " P a l k o v.  

C o n n e c t i c u t , 302 U.S. 319, 325 (1937), o v e r r u l e d on o t h e r 

grounds, Benton v. Maryland, 395 U.S. 784 (1969), t h a t i s 

" ' r o o t e d i n the t r a d i t i o n s and c o n s c i e n c e o f our p e o p l e . ' " 

See M i c h a e l H. v. G e r a l d D., 491 U.S. 110, 122 (1989) ( q u o t i n g 

Snyder v. M a s s a c h u s e t t s , 291 U.S. 97, 105 (1934) (Cardozo, 

J . ) , o v e r r u l e d i n p a r t on o t h e r grounds, M a l l o y v. Hogan, 378 

U.S. 1 (1964)). 

The U n i t e d S t a t e s Supreme Court has l o n g m a i n t a i n e d t h a t 

"the c u s t o d y , c a r e and n u r t u r e o f the c h i l d r e s i d e f i r s t i n 

the p a r e n t s , whose p r i m a r y f u n c t i o n and freedom i n c l u d e 

p r e p a r a t i o n f o r o b l i g a t i o n s the s t a t e can n e i t h e r s u p p l y nor 

h i n d e r . " P r i n c e v. M a s s a c h u s e t t s , 321 U.S. 158, 166 (1944). 

Alabama c o u r t s have a l s o endorsed the concept t h a t p a r e n t a l 

a u t h o r i t y over a c h i l d ' s a s s o c i a t i o n s f l o w s n a t u r a l l y from the 

" s a c r e d duty" of r e a r i n g c h i l d r e n . See Montgomery v. Hughes, 

4 A l a . App. 245, 247, 58 So. 2d 113, 114 (1911). As J u s t i c e 

Souter e x p l a i n e d i n h i s o p i n i o n c o n c u r r i n g i n the judgment i n 

T r o x e l : 

"The s t r e n g t h o f a p a r e n t ' s i n t e r e s t i n c o n t r o l l i n g 
a c h i l d ' s a s s o c i a t e s i s as o b v i ous as the i n f l u e n c e 
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of p e r s o n a l a s s o c i a t i o n s on the development of the 
c h i l d ' s s o c i a l and moral c h a r a c t e r . Whether f o r good 
or f o r i l l , a d u l t s not o n l y i n f l u e n c e but may 
i n d o c t r i n a t e c h i l d r e n " 

530 U.S. a t 78. Hence, the law t r a d i t i o n a l l y has r e c o g n i z e d 

t h a t a p a r e n t charged w i t h the r e s p o n s i b i l i t y o f p r e p a r i n g a 

c h i l d f o r s o c i a l and o t h e r o b l i g a t i o n s s h o u l d be a b l e t o 

determine who s h o u l d i n f l u e n c e or i n d o c t r i n a t e t h a t c h i l d . 

See Ex p a r t e B r o n s t e i n , 434 So. 2d 780, 782 ( A l a . 1983). 

Out of r e s p e c t f o r t h a t fundamental n a t u r a l r i g h t , the 

common law d e c l a r e d t h a t f i t p a r e n t s d i d not have any l e g a l 

o b l i g a t i o n t o a l l o w grandparent v i s i t a t i o n . See i d . 

"The p o l i c y reasons u n d e r l y i n g the common law r u l e ' s 
r e c o g n i t i o n o f a p a r e n t ' s r i g h t t o deny gr a n d p a r e n t s 
v i s i t a t i o n w i t h t h e i r g r a n d c h i l d r e n i n c l u d e d the 
f o l l o w i n g : 

"1) A p a r e n t ' s o b l i g a t i o n t o a l l o w 
g randparent v i s i t a t i o n i s m o r a l , not l e g a l ; 

"2) J u d i c i a l enforcement of grandparent 
v i s i t a t i o n d i v i d e s and h i n d e r s p a r e n t a l 
a u t h o r i t y ; 

"3) P r o d u c i n g a c o n f l i c t of a u t h o r i t y 
between grandparent and p a r e n t i s not i n 
the 'best i n t e r e s t of the c h i l d ; ' 

"4) A p a r e n t alone s h o u l d judge whether 
v i s i t a t i o n w i t h g r a n d p a r e n t s i s 
a p p r o p r i a t e ; 
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"5) N a t u r a l r e l a t i o n s , and not j u d i c i a l 
i n t e r v e n t i o n , are the o n l y e f f e c t i v e means 
of r e s t o r i n g normal f a m i l y r e l a t i o n s . " 

Cody L. B a l z e r , Note, Grandparent V i s i t a t i o n R i g h t s -

C o n s t i t u t i o n a l C o n s i d e r a t i o n s and the Need t o D e f i n e the "Best 

I n t e r e s t s of the C h i l d " S t a n d a r d - Goff v. G o f f , 844 P.2d 1087 

(Wyo. 1993), 29 Land & Water L. Rev. 593, 595 (1994) . Alabama 

caselaw l a r g e l y adhered t o the common-law p r e c e p t s , 

r e c o g n i z i n g t h a t , absent an agreement by the p a r e n t s , a 

grandparent has no l e g a l r i g h t t o v i s i t a t i o n . See Brock v.  

Brock, 281 A l a . 525, 533, 205 So. 2d 903, 910 (1967); and 

P h i l l i p s v. P h i l l i p s , 53 A l a . App. 191, 298 So. 2d 613 (1974) 

( a f f i r m i n g judgment a u t h o r i z i n g p a r e n t s o f d i v o r c e d f a t h e r t o 

p i c k up c h i l d on b e h a l f of f a t h e r i n s o f a r as t h a t p r o v i s i o n 

d i d not g r a n t the gra n d p a r e n t s v i s i t a t i o n r i g h t s ) . T h i s c o u r t 

has found o n l y one Alabama case i n which the a p p e l l a t e c o u r t s 

of t h i s s t a t e a f f i r m e d a judgment awarding g r a n d p a r e n t s 

v i s i t a t i o n over the o b j e c t i o n of a f i t p a r e n t , see Kewish v.  

B r o t h e r s , 279 A l a . 86, 181 So. 2d 900 (1966); t h a t case has 

been d e s c r i b e d as an " a b e r r a t i o n . " R i c h b u r g , 895 So. 2d a t 

315 n.2. 
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Because of the l o n g s t a n d i n g r e c o g n i t i o n of the p a r e n t a l 

r i g h t t o deny grandparent v i s i t a t i o n , and due t o i t s 

fundamental n a t u r e , t h a t r i g h t may not be d e n i e d by a s t a t e 

a c t o r w i t h o u t due p r o c e s s of law. See T r o x e l , 580 U.S. a t 65¬

66. In t h a t r e g a r d , "due p r o c e s s " means more than s i m p l y a 

guarantee of " f a i r p r o c e s s , " see G l i c k s b e r g , s u p r a ; i t e n t a i l s 

a s u b s t a n t i v e component t h a t p r o v i d e s t h a t any s t a t e s t a t u t e 

i n t e r f e r i n g w i t h a fundamental r i g h t of i t s c i t i z e n s must be 

n a r r o w l y t a i l o r e d t o f u r t h e r a c o m p e l l i n g governmental 

i n t e r e s t . See Smith v. S c h u l t e , 671 So. 2d 1334 ( A l a . 1995), 

a b r o g a t e d on o t h e r grounds, Ex p a r t e A p i c e l l a , 809 So. 2d 865 

( A l a . 2001); see a l s o L.B.S., s u p r a . 

In In re Custody of Smith, 137 Wash. 2d 1, 969 P.2d 21 

(1998), the Washington Supreme Court d e c l a r e d t h a t the o n l y 

c o m p e l l i n g i n t e r e s t t h a t would j u s t i f y the s t a t e i n o v e r r i d i n g 

the d e c i s i o n of a f i t p a r e n t whether t o a l l o w grandparent 

v i s i t a t i o n i s the i n t e r e s t o f the s t a t e i n p r o t e c t i n g c h i l d r e n 

from harm. 137 Wash. 2d a t 15-16, 969 P.2d a t 28. In 

r e v i e w i n g Smith, the U n i t e d S t a t e s Supreme Court i n T r o x e l , 

s u p r a , r e f u s e d t o address t h a t q u e s t i o n . 530 U.S. a t 73. A 

few c o u r t s have s e i z e d on t h a t s i l e n c e as a r e j e c t i o n o f the 
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harm s t a n d a r d espoused i n Smith and as a r e c o g n i t i o n t h a t the 

s t a t e may a c t t o award grandparent v i s i t a t i o n when 

s u f f i c i e n t l y proven by the p e t i t i o n i n g grandparent t o be i n 

the b e s t i n t e r e s t s of the c h i l d . See, e.g., In re A d o p t i o n of  

C.A., 137 P.3d 318 (Colo. 2006); V i b b e r t v. V i b b e r t , 144 

S.W.3d 292 (Ky. Ct. App. 2004); R i d e o u t v. Riendeau, 761 A.2d 

291 (Me. 2000); B l a k e l y v. B l a k e l y , 83 S.W.3d 537 (Mo. 2002); 

In re M a r r i a g e of O'Donnell-Lamont, 337 Or. 86, 91 P.3d 721 

(2004); and H i l l e r v. Fausey, 588 Pa. 342, 904 A.2d 875 

(2006) . As he d i d i n Dodd I and Dodd I I , i n h i s d i s s e n t i n 

t h i s case, So. 3d a t , Judge P i t t m a n r e l i e s on some of 

those cases t o support h i s p o s i t i o n t h a t due p r o c e s s does not 

r e q u i r e a showing of harm t o the c h i l d from the d e n i a l o f 

grandparent v i s i t a t i o n . 

However, the r e f u s a l of the T r o x e l c o u r t t o address the 

i s s u e cannot be c o n s t r u e d e i t h e r as a r e j e c t i o n o f the harm 

s t a n d a r d or as an endorsement o f the b e s t - i n t e r e s t s t a n d a r d 

a p p l i e d i n C.A., V i b b e r t , R i d e o u t , B l a k e l y , O'Donnell-Lamont, 

and H i l l e r , s u p r a . The U n i t e d S t a t e s Supreme Court l o n g ago 

r e c o g n i z e d t h a t p a r e n t a l a u t h o r i t y "may be s u b j e c t t o 

l i m i t a t i o n ... i f i t appears t h a t p a r e n t a l d e c i s i o n s w i l l 
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j e o p a r d i z e the h e a l t h or s a f e t y of the c h i l d , or have a 

p o t e n t i a l f o r s i g n i f i c a n t s o c i a l burdens." W i s c o n s i n v.  

Yoder, 406 U.S. 205, 234 (1972). By not r e s t a t i n g t h a t 

s t a n d a r d because t h a t p o i n t was unnecessary t o i t s h o l d i n g , 

the T r o x e l c o u r t c e r t a i n l y d i d not i m p l y t h a t i t was 

abandoning t h a t l o n g s t a n d i n g p o s i t i o n . 

A m a j o r i t y of the T r o x e l c o u r t a l s o agreed t h a t a s t a t u t e 

v i o l a t e s due p r o c e s s i f i t a u t h o r i z e s "a c o u r t [to] d i s r e g a r d 

and o v e r t u r n any d e c i s i o n by a f i t c u s t o d i a l p a r e n t c o n c e r n i n g 

v i s i t a t i o n ... based s o l e l y on the judge's d e t e r m i n a t i o n of 

the c h i l d ' s b e s t i n t e r e s t s . " T r o x e l , 530 U.S. a t 67. By 

a p p l y i n g a presumption t h a t a p a r e n t ' s d e c i s i o n r e g a r d i n g 

grandparent v i s i t a t i o n s e r v e s the b e s t i n t e r e s t s of the c h i l d , 

and by r e q u i r i n g g r a n d p a r e n t s t o overcome t h a t presumption by 

p r o v i n g through c l e a r and c o n v i n c i n g e v i d e n c e t h a t grandparent 

v i s i t a t i o n i s i n the b e s t i n t e r e s t s of the c h i l d , the c o u r t 

may a l t e r p r o c e d u r a l law, but i t does not change the 

a p p l i c a b l e s u b s t a n t i v e s t a n d a r d . Under the b e s t - i n t e r e s t 

s t a n d a r d a p p l i e d i n C.A., V i b b e r t , R i d e o u t , B l a k e l y , 

O'Donnell-Lamont, and H i l l e r , s u p r a , a t r i a l judge, i n 

v i o l a t i o n o f due p r o c e s s , remains a u t h o r i z e d t o o v e r t u r n the 
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d e c i s i o n of a f i t , n a t u r a l , c u s t o d i a l p a r e n t c o n c e r n i n g 

grandparent v i s i t a t i o n based on the judge's c o n v i c t i o n t h a t , 

d e s p i t e the p a r e n t s ' assessment, grandparent v i s i t a t i o n s e r v e s 

the b e s t i n t e r e s t s of the c h i l d . 

An i n t e r e s t i s not a " c o m p e l l i n g governmental i n t e r e s t " 

when the s t a t e a c t s s e l e c t i v e l y t o p r o t e c t t h a t i n t e r e s t but 

" ' l e a v e s a p p r e c i a b l e damage t o t h a t supposedly v i t a l i n t e r e s t 

u n p r o t e c t e d . ' " Church of the Lukumi Babalu Aye, I n c . v. C i t y  

of H i a l e a h , 508 U.S. 520, 547 (1993) ( q u o t i n g F l o r i d a S t a r v.  

B.J.F., 491 U.S. 524, 541-42 (1989) ( S c a l i a , J . , c o n c u r r i n g i n 

p a r t and c o n c u r r i n g i n the judgment)). Other than the A c t a t 

i s s u e i n t h i s case, the p a r t i e s have not d i r e c t e d t h i s c o u r t 

t o any o t h e r s t a t e s t a t u t e t h a t empowers a c o u r t or a s t a t e 

agency t o o v e r r i d e the d e c i s i o n of a f i t , n a t u r a l , c u s t o d i a l 

p a r e n t r e g a r d i n g the care or c o n t r o l o f h i s or her c h i l d based 

s o l e l y on a d e t e r m i n a t i o n t h a t the p a r e n t a l d e c i s i o n does not 

serve the b e s t i n t e r e s t s of the c h i l d . Caselaw g e n e r a l l y 

h o l d s t h a t s t a t e c o u r t s have no j u r i s d i c t i o n t o r e s o l v e 

d i s p u t e s between two f i t , n a t u r a l , c u s t o d i a l p a r e n t s r e g a r d i n g 

the b e s t i n t e r e s t s of t h e i r c h i l d . See K i l g r o w v. K i l g r o w , 

268 A l a . 475, 107 So. 2d 885 (1958). In K i l g r o w , two f i t 
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m a r r i e d p a r e n t s w i t h e q u a l c u s t o d i a l r i g h t s i n t h e i r c h i l d 

became e m b r o i l e d i n a d i s p u t e as t o where the c h i l d would 

a t t e n d s c h o o l . On a p e t i t i o n of the f a t h e r s e e k i n g t o e n j o i n 

the mother from i n t e r f e r i n g w i t h the f a t h e r ' s c h o i c e , the 

lower c o u r t , s i t t i n g as an e q u i t y c o u r t , assumed j u r i s d i c t i o n 

o f the matter on the t h e o r y t h a t the r i g h t o f a p a r e n t t o 

d i r e c t the e d u c a t i o n o f a c h i l d was " ' s u b j e c t t o r e v i e w and 

c o r r e c t i o n by the c o u r t i f not e x e r c i s e d f o r the b e s t w e l f a r e 

o f the c h i l d . ' " 268 A l a . a t 478, 107 So. 2d a t 887. The 

lower c o u r t h e l d t h a t the d e c i s i o n of a f a t h e r would be 

c o n s i d e r e d prima f a c i e c o r r e c t but t h a t a mother c o u l d p r e s e n t 

e v i d e n c e t o r e b u t t h a t presumption by "'proper p r o o f , ' " i d . , 

presumably by e v i d e n c e i n d i c a t i n g t h a t the b e s t i n t e r e s t s o f 

the c h i l d would be s e r v e d by a c o n t r a r y d e c i s i o n . On a p p e a l , 

our supreme c o u r t d i s a g r e e d , s t a t i n g : 

" I t seems t o u s , i f we s h o u l d h o l d t h a t e q u i t y 
has j u r i s d i c t i o n i n t h i s c a s e s u c h h o l d i n g w i l l open 
w i d e t h e g a t e s f o r s e t t l e m e n t i n e q u i t y o f a l l s o r t s 
and v a r i e t i e s o f i n t i m a t e f a m i l y d i s p u t e s c o n c e r n i n g 
t h e u p b r i n g i n g o f c h i l d r e n . The a b s e n c e o f c a s e s 
d e a l i n g w i t h t h e q u e s t i o n i n d i c a t e s a r e l u c t a n c e o f 
t h e c o u r t s t o assume j u r i s d i c t i o n i n d i s p u t e s 
a r i s i n g o u t o f t h e i n t i m a t e f a m i l y c i r c l e . I t does 
n o t t a k e much i m a g i n a t i o n t o e n v i s i o n t h e e x t e n t t o 
w h i c h e x p l o s i v e d i f f e r e n c e s o f o p i n i o n b e t w e e n 
p a r e n t s as t o t h e p r o p e r u p b r i n g i n g o f t h e i r 
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c h i l d r e n c o u l d be b r o u g h t i n t o c o u r t f o r a t t e m p t e d 
s o l u t i o n . 

" I n none o f o u r c a s e s has t h e c o u r t i n t e r v e n e d 
t o s e t t l e a c o n t r o v e r s y b e t w e e n u n s e p a r a t e d p a r e n t s 
as t o some m a t t e r i n c i d e n t t o t h e w e l l - b e i n g o f t h e 
c h i l d , where t h e r e was no q u e s t i o n p r e s e n t e d as t o 
w h i c h p a r e n t s h o u l d have c u s t o d y . I n a l l o f o u r 
c a s e s t h e r e a l q u e s t i o n has been w h i c h p a r e n t s h o u l d 
p r o p e r l y be awarded c u s t o d y . N e v e r has t h e c o u r t p u t 
i t s e l f i n t h e p l a c e o f t h e p a r e n t s and i n t e r p o s e d 
i t s j udgment as t o t h e c o u r s e w h i c h o t h e r w i s e 
a m i c a b l e p a r e n t s s h o u l d p u r s u e i n d i s c h a r g i n g t h e i r 
p a r e n t a l d u t y . H e r e , t h e s o l e d i f f e r e n c e b e tween t h e 
p a r t i e s i s w h i c h s c h o o l t h e c h i l d s h o u l d a t t e n d . 
And, t h a t d i f f e r e n c e seems n o t t o have a f f e c t e d t h e 
c o n j u g a l a t t i t u d e o f t h e p a r e n t s one t o t h e o t h e r . 

"The i n h e r e n t j u r i s d i c t i o n o f c o u r t s o f e q u i t y 
o v e r i n f a n t s i s a m a t t e r o f n e c e s s i t y , c o ming i n t o 
e x e r c i s e o n l y where t h e r e has been a f a i l u r e o f t h a t 
n a t u r a l power and o b l i g a t i o n w h i c h i s t h e p r o v i n c e 
o f p a r e n t h o o d . I t i s a j u r i s d i c t i o n assumed by t h e 
c o u r t s o n l y when i t i s f o r f e i t e d by a n a t u r a l 
c u s t o d i a n i n c i d e n t t o a b r o k e n home o r n e g l e c t , o r 
as a r e s u l t o f a n a t u r a l c u s t o d i a n ' s i n c a p a c i t y , 
u n f i t n e s s o r d e a t h . I t i s o n l y f o r c o m p e l l i n g r e a s o n 
t h a t a p a r e n t i s d e p r i v e d o f t h e c u s t o d y o f h i s o r 
h e r c h i l d . The c o u r t o n l y i n t e r f e r e s as between 
p a r e n t s t o t h e e x t e n t o f a w a r d i n g c u s t o d y t o t h e one 
o r t h e o t h e r , w i t h t h e w e l f a r e o f t h e c h i l d i n mind. 
And i t i s i n a w a r d i n g c u s t o d y t h a t t h e c o u r t i n v o k e s 
t h e p r i n c i p l e t h a t t h e w e l f a r e o f t h e c h i l d i s t h e 
c o n t r o l l i n g c o n s i d e r a t i o n . We do n o t t h i n k a c o u r t 
o f e q u i t y s h o u l d u n d e r t a k e t o s e t t l e a d i s p u t e 
b e t ween p a r e n t s as t o what i s b e s t f o r t h e i r m i n o r 
c h i l d when t h e r e i s no q u e s t i o n c o n c e r n i n g t h e 
c h i l d ' s c u s t o d y . 

" I t w o u l d be anomalous t o h o l d t h a t a c o u r t o f 
e q u i t y may s i t i n c o n s t a n t s u p e r v i s i o n o v e r a 
h o u s e h o l d and see t h a t e i t h e r p a r e n t ' s w i l l and 
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d e t e r m i n a t i o n i n t h e u p b r i n g i n g o f a c h i l d i s 
ob e y e d , even t h o u g h t h e p a r e n t s ' d i s p u t e m i g h t 
i n v o l v e what i s b e s t f o r t h e c h i l d . E v e r y d i f f e r e n c e 
o f o p i n i o n b e tween p a r e n t s c o n c e r n i n g t h e i r c h i l d ' s 
u p b r i n g i n g n e c e s s a r i l y i n v o l v e s t h e q u e s t i o n o f t h e 
c h i l d ' s b e s t i n t e r e s t . 

"What was s a i d i n K n i g h t o n v. K n i g h t o n , 252 A l a . 
520, 525, 41 So. 2d 172, 175 [ ( 1 9 4 9 ) ] , i s e q u a l l y 
p e r t i n e n t h e r e : 

" ' I t i n t r i g u e s t h e i m a g i n a t i o n t o 
c o n t e m p l a t e t h e l e n g t h s t o w h i c h s u c h a 
power once a t t e m p t e d may be c a r r i e d , and 
t h e d i f f i c u l t y t o be e n c o u n t e r e d i n t h e 
e n f o r c e m e n t o f s u c h a d e c r e e . 
C o n s i d e r a t i o n s o f p o l i c y and e x p e d i e n c y 
f o r b i d a r e s o r t t o i n j u n c t i v e r e l i e f i n 
s u c h a c a s e . ' 

" I t may w e l l be s u g g e s t e d t h a t a c o u r t o f e q u i t y 
o ught t o i n t e r f e r e t o p r e v e n t s u c h a d i r e f u l 
c o n s e q u e n c e as d i v o r c e o r s e p a r a t i o n , r a t h e r t h a n 
a w a i t t h e d i s r u p t i o n o f t h e m a r i t a l r e l a t i o n s h i p . 
Our answer t o t h i s i s t h a t i n t e r v e n t i o n , r a t h e r t h a n 
p r e v e n t i n g o r h e a l i n g a d i s r u p t i o n , w o u l d q u i t e 
l i k e l y s e r v e as t h e s p a r k t o a s m o l d e r i n g f i r e . A 
m a n d a t o r y c o u r t d e c r e e s u p p o r t i n g t h e p o s i t i o n o f 
one p a r e n t a g a i n s t t h e o t h e r w o u l d h a r d l y be a 
c o m p o s i n g s i t u a t i o n f o r t h e u n s u c c e s s f u l p a r e n t t o 
be c o n f r o n t e d w i t h d a i l y . One s p o u s e c o u l d s c a r c e l y 
be e x p e c t e d t o e n t e r t a i n a t e n d e r , a f f e c t i o n a t e 
r e g a r d f o r t h e o t h e r s p o u s e who b r i n g s h im o r h e r 
u n d e r r e s t r a i n t . The j u d i c i a l mind and c o n s c i e n c e i s 
r e p e l l e d by t h e t h o u g h t o f d i s r u p t i o n o f t h e s a c r e d 
m a r i t a l r e l a t i o n s h i p , and u s u a l l y v o i c e s t h e hope 
t h a t t h e b r e a c h may somehow be h e a l e d by m u t u a l 
u n d e r s t a n d i n g b e tween t h e p a r e n t s t h e m s e l v e s . " 

268 A l a . a t 479-80, 107 So. 2d a t 888-89. 
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Even i n cases o f d i v o r c e i n v o l v i n g f i t p a r e n t s , s t a t u t o r y 

law g e n e r a l l y demands t h a t a t r i a l c o u r t v e s t one o f the 

p a r t i e s w i t h a u t h o r i t y over the d e c i s i o n s a f f e c t i n g the b e s t 

i n t e r e s t s of the c h i l d by e i t h e r g r a n t i n g one p a r t y c u s t o d y o f 

the c h i l d , see A l a . Code 1975, § 30-3-1, w i t h i t s concomitant 

r i g h t t o c o n t r o l the c h i l d , see G r i g g s v. Barnes, s u p r a , or by 

e x p r e s s l y d i v i d i n g t h a t a u t h o r i t y when awarding j o i n t c u s t o d y . 

See A l a . Code 1975, § 30-3-151. Once cust o d y i s d e c i d e d , the 

t r i a l c o u r t does not t h e r e a f t e r assume the r o l e o f a 

" s u p e r p a r e n t " by s u b j e c t i n g the c u s t o d i a l p a r e n t ' s d e c i s i o n s 

t o i t s r e v i e w and c o r r e c t i o n based on the c o u r t ' s n o t i o n o f 

the b e s t i n t e r e s t s of the c h i l d . When a t r i a l c o u r t i s f a c e d 

w i t h a d i s p u t e between two f i t d i v o r c e d p a r e n t s w i t h e q u a l 

c u s t o d i a l a u t h o r i t y , a s t a t e c o u r t ' s j u r i s d i c t i o n i s l i m i t e d 

t o d e t e r m i n i n g which o f the p l a n s s u b m i t t e d by the p a r e n t s 

s e r v e s the b e s t i n t e r e s t s of the c h i l d . See Morgan v. Morgan, 

964 So. 2d 24, 31 ( A l a . C i v . App. 2007) ("A t r i a l c o u r t 

e x e r c i s i n g the power of the s t a t e may not usurp the r o l e o f 

the p a r e n t and u n i l a t e r a l l y compel any p a r t i c u l a r form o f 

e d u c a t i o n ; however, as the a r b i t e r of c u s t o d y d i s p u t e s , the 

t r i a l c o u r t may d e c i d e which o f the competing p l a n s p r o f f e r e d 
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by the c u s t o d i a l p a r e n t s i s i n the b e s t i n t e r e s t s o f the 

c h i l d , c o n s i d e r i n g the c h i l d ' s e d u c a t i o n a l needs, and the 

c o u r t may e n t e r a v a l i d , e n f o r c e a b l e o r d e r i n t h a t r e g a r d . " ) . 

The g e n e r a l absence o f l e g a l a u t h o r i t y over the d e c i s i o n s o f 

f i t , n a t u r a l c u s t o d i a l p a r e n t s r e g a r d i n g the r a i s i n g o f t h e i r 

c h i l d r e n i n d i c a t e s t h a t the s t a t e has no c o m p e l l i n g i n t e r e s t 

i n t h a t r e g a r d . 

On the o t h e r hand, s t a t u t o r y law i s r e p l e t e w i t h 

l e g i s l a t i v e e f f o r t s t o p r e v e n t c h i l d r e n from h a r m f u l p a r e n t a l 

d e c i s i o n s . S t a t e laws r e q u i r e p a r e n t s t o r e s t r a i n t h e i r 

c h i l d r e n when the c h i l d r e n are r i d i n g as passengers i n 

a u t o m o b i l e s . A l a . Code 1975, § 32-5-222. S t a t e law 

a u t h o r i z e s the removal of a c h i l d from the home of a p a r e n t 

when p a r e n t a l conduct t h r e a t e n s the h e a l t h or s a f e t y of the 

c h i l d , A l a . Code 1975, § 12-15-102, or r e n d e r s the c h i l d 

dependent. A l a . Code 1975, § 12-15-128. The s t a t e may even 

t e r m i n a t e p a r e n t a l r i g h t s t o p r o t e c t a c h i l d from harm 

emanating from the p a r e n t - c h i l d r e l a t i o n s h i p . A l a . Code 1975, 

§ 12-15-319. Under Alabama caselaw, p a r e n t a l c u s t o d y may be 

l o s t t o a t h i r d p a r t y o n l y due t o u n f i t n e s s or f o r f e i t u r e , 

b o t h of which i m p l i c a t e harm t o the c h i l d . See, e.g., Ex 
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p a r t e T e r r y , 494 So. 2d 628 ( A l a . 1986). The s t a t e a l s o 

r o u t i n e l y r e g u l a t e s s c h o o l a t t e n d a n c e and r e s t r i c t s c h i l d 

l a b o r t o a v o i d s i g n i f i c a n t s o c i a l problems. See P r i n c e , 321 

U.S. a t 166. Hence, i n Yoder, s u p r a , the Supreme Court 

r e c o g n i z e d o n l y those two governmental i n t e r e s t s -¬

p r e s e r v a t i o n of the h e a l t h and s a f e t y o f c h i l d r e n and 

avoidance o f s o c i a l burdens -- as c o m p e l l i n g . 

Caselaw from o t h e r j u r i s d i c t i o n s has not i d e n t i f i e d any 

s o c i a l burden a l l e v i a t e d by g r a n d p a r e n t - v i s i t a t i o n s t a t u t e s . 

When a s s e s s i n g the c o n s t i t u t i o n a l i t y of g r a n d p a r e n t - v i s i t a t i o n 

s t a t u t e s under e i t h e r s t a t e or f e d e r a l law, a m a j o r i t y o f 

c o u r t s , i n c l u d i n g some t h a t have e x p r e s s l y r e j e c t e d the 

r e a s o n i n g of the cases upon which the d i s s e n t r e l i e s , see, 

e.g., Roth v. Weston, 259 Conn. 202, 789 A.2d 431 (2002); and 

In re Parentage of C.A.M.A., 154 Wash. 2d 52, 109 P.3d 405 

(2005), have c o n c l u d e d t h a t the o n l y c o m p e l l i n g i n t e r e s t 

j u s t i f y i n g such laws i s the p r e v e n t i o n o f harm t o the c h i l d . 

See L i n d e r v. L i n d e r , 348 Ark. 322, 7 S.W.3d 841 (2002); 

Cranney v. Coronada, 920 So. 2d 132, 134 ( F l a . D i s t . C t . App. 

2006); Brooks v. P a r k e r s o n , 265 Ga. 189, 193 n.5, 454 S.E.2d 

769, 773 n.5 (1995); Doe v. Doe, 116 Haw. 323, 172 P.3d 1067 
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(2007); L u l a y v. L u l a y , 193 I l l . 2d 455, 739 N.E.2d 521, 250 

I l l . Dec. 758 (2000); In re M a r r i a g e of Howard, 661 N.W.2d 183 

(Iowa 2003); Koshko v. H a i n i n g , 398 Md. 404, 921 A.2d 171 

(2007); B l i x t v. B l i x t , 437 Mass. 649, 774 N.E.2d 1052 (2002); 

M o r i a r t y v. B r a d t , 66 N.J. 426, 822 A.2d 203 (2003); In re  

Her b s t , 971 P.2d 395, 399 (Okla. 1998); Camburn v. Smith, 355 

S.C. 574, 586 S.E.2d 565 (2003); G l i d d e n v. Conley, 175 V t . 

111, 820 A.2d 197 (2003); and W i l l i a m s v. W i l l i a m s , 256 Va. 

19, 501 S.E.2d 417, 418 (1998). Pursuant t o the r e a s o n i n g o f 

those cases, a c o u r t cannot award grandparent v i s i t a t i o n 

w i t h o u t c l e a r and c o n v i n c i n g e v i d e n c e d e m o n s t r a t i n g t h a t 

d e n i a l of the r e q u e s t e d v i s i t a t i o n would harm the c h i l d . 

In Hawk v. Hawk, 855 S.W.2d 573 (Tenn. 1993), a case w i t h 

f a c t s r emarkably s i m i l a r t o those a t i s s u e here, the Tennessee 

Supreme Court i n v a l i d a t e d the Tennessee g r a n d p a r e n t - v i s i t a t i o n 

a c t because i t was i n c o n s i s t e n t w i t h Tennessee's 

c o n s t i t u t i o n a l r i g h t t o f a m i l y p r i v a c y . In Hawk, the p a r e n t s 

of two minor c h i l d r e n e n j o y e d an i n t e r t w i n e d f a m i l i a l and 

f i n a n c i a l r e l a t i o n s h i p w i t h the gra n d p a r e n t s o f the c h i l d r e n . 

However, a r i f t d e v e l o p e d between the g r a n d f a t h e r and the 

mother, which e v e n t u a l l y r e s u l t e d i n the g r a n d f a t h e r ' s 
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t e r m i n a t i n g the employment o f the f a t h e r and a subsequent 

d i s i n t e g r a t i o n of the r e l a t i o n s h i p between the a d u l t s . The 

d i s p u t e between the a d u l t s d i d not i m m e d i a t e l y a f f e c t the 

r e l a t i o n s h i p between the gra n d p a r e n t s and the c h i l d r e n , which 

had been a s t r o n g and b e n e f i c i a l one, but i t e v e n t u a l l y l e d t o 

the p a r e n t s ' r e s t r i c t i n g the g r a n d p a r e n t s ' v i s i t a t i o n and 

u l t i m a t e l y e n d i n g i t a l t o g e t h e r . 855 S.W.2d a t 575-76. The 

gran d p a r e n t s p e t i t i o n e d f o r grandparent v i s i t a t i o n , which the 

t r i a l c o u r t g r a n t e d , r e a s o n i n g t h a t the p a r e n t s ' " o b j e c t i o n s 

t o v i s i t a t i o n [were] r o o t e d i n a f a m i l y c o n f l i c t t h a t the 

c o u r t b e l i e v e d s h o u l d not i n t e r f e r e w i t h the c h i l d r e n ' s 

r e l a t i o n s h i p w i t h t h e i r g r a n d p a r e n t s . " 855 S.W.2d a t 577. 

On a p p e a l , the Tennessee Supreme Court s t a t e d : 

" Although c o u r t s are commonly c a l l e d on t o r e s o l v e 
c u s t o d y d i s p u t e s between p a r e n t s and t o determine 
c u s t o d y when p a r e n t s are u n f i t , the t r i a l c o u r t ' s 
i n t e r f e r e n c e w i t h the u n i t e d d e c i s i o n o f a d m i t t e d l y 
good p a r e n t s r e p r e s e n t s a v i r t u a l l y unprecedented 
i n t r u s i o n i n t o a p r o t e c t e d sphere of f a m i l y l i f e . 
Because the s t a t u t e , [Tenn. Code Ann.] § 36-6-301 
(1985), suggests t h a t t h i s l e v e l of i n t e r f e r e n c e i s 
p e r m i s s i b l e , we examine the c o n s t i t u t i o n a l i t y of the 
s t a t u t e as i t a p p l i e s t o m a r r i e d p a r e n t s whose 
f i t n e s s as p a r e n t s i s u n c h a l l e n g e d . " 

855 S.W.2d a t 577. The gra n d p a r e n t s i n Hawk argued, as do the 

p a t e r n a l g r a n d p a r e n t s i n t h i s case, t h a t the s t a t e has a 
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c o m p e l l i n g i n t e r e s t , p u r s u a n t t o i t s parens p a t r i a e power, t o 

p r o t e c t the b e s t i n t e r e s t s of c h i l d r e n by p r e s e r v i n g the 

b e n e f i c i a l r e l a t i o n s h i p between c h i l d r e n and t h e i r 

g r a n d p a r e n t s . 855 S.W.2d a t 579. The Hawk c o u r t d i s a g r e e d , 

however, s t a t i n g : " [ W ] i t h o u t a s u b s t a n t i a l danger of harm t o 

the c h i l d , a c o u r t may not c o n s t i t u t i o n a l l y impose i t s own 

s u b j e c t i v e n o t i o n s of the 'best i n t e r e s t s o f the c h i l d ' when 

an i n t a c t , n u c l e a r f a m i l y w i t h f i t , m a r r i e d p a r e n t s i s 

i n v o l v e d . " I d . In a d d i t i o n t o r e l y i n g on Tennessee pr e c e d e n t 

r e c o g n i z i n g t h a t the s t a t e has a c o m p e l l i n g i n t e r e s t i n 

p r o t e c t i n g i t s c h i l d r e n from harm, the Tennessee Supreme Court 

a l s o n o t e d t h a t a l i n e of U n i t e d S t a t e s Supreme Cou r t cases 

a l s o support the c o n c l u s i o n t h a t 

"the s t a t e ' s power t o i n t e r f e r e i n the p a r e n t - c h i l d 
r e l a t i o n s h i p i s s u b j e c t t o a f i n d i n g o f harm t o the 
c h i l d . In [ W i s c o n s i n v.] Yoder, [406 U.S. 205 
(1972)], f o r example, the U n i t e d S t a t e s Supreme 
Court deemed s i g n i f i c a n t the f a c t t h a t Amish 
c h i l d r e n would not be harmed by r e c e i v i n g an Amish 
e d u c a t i o n r a t h e r than a p u b l i c e d u c a t i o n . Yoder, 406 
U.S. a t 230, 92 S.Ct. a t 1540. L i k e w i s e , i n P i e r c e  
[v. S o c i e t y of S i s t e r s , 268 U.S. 510 (1925)], the 
Court found t h a t p a r e n t s ' d e c i s i o n s t o send t h e i r 
c h i l d r e n t o p r i v a t e s c h o o l s were 'not i n h e r e n t l y 
h a r m f u l , ' as t h e r e was ' n o t h i n g i n the ... r e c o r d s 
t o i n d i c a t e t h a t [the p r i v a t e s c h o o l s ] have f a i l e d 
t o d i s c h a r g e t h e i r o b l i g a t i o n s t o p a t r o n s , s t u d e n t s , 
or the s t a t e . ' P i e r c e , 268 U.S. a t 534, 45 S.Ct. a t 
573. In Meyer [v. Nebraska, 262 U.S. 390 (1923)], a 
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case i n which a t e a c h e r had been c o n v i c t e d of 
t e a c h i n g a c h i l d German, the C o u r t found t h a t 
' p r o f i c i e n c y i n a f o r e i g n language ... i s not 
i n j u r i o u s t o the h e a l t h , morals or u n d e r s t a n d i n g o f 
the o r d i n a r y c h i l d , ' and thus the s t a t e ' s d e s i r e 'to 
f o s t e r a homogeneous people w i t h American i d e a l s ' 
was i n s u f f i c i e n t j u s t i f i c a t i o n f o r f o r b i d d i n g 
f o r e i g n language i n s t r u c t i o n . 262 U.S. a t 402-3, 43 
S.Ct. a t 628. In S t a n l e y v. I l l i n o i s , 405 U.S. 645, 
92 S.Ct. 1208, 31 L.Ed.2d 551 (1972), the Court 
r e q u i r e d an i n d i v i d u a l i z e d f i n d i n g of p a r e n t a l 
n e g l e c t b e f o r e s t r i p p i n g an unwed f a t h e r of h i s 
p a r e n t a l r i g h t s . On the o t h e r hand, the Court u p h e l d 
the c o n v i c t i o n o f a p a r e n t who a l l o w e d her c h i l d t o 
s e l l r e l i g i o u s magazines, a p p r o v i n g s t a t e 
i n t e r f e r e n c e d e s i g n e d t o p r e v e n t ' p s y c h o l o g i c a l or 
p h y s i c a l i n j u r y ' t o the c h i l d . See P r i n c e v.  
M a s s a c h u s e t t s , 321 U.S. 158, 170, 64 S.Ct. 438, 444, 
88 L.Ed. 645 (1944). F e d e r a l c a s e s , t h e r e f o r e , 
c l e a r l y r e q u i r e t h a t some harm t h r e a t e n a c h i l d ' s 
w e l f a r e b e f o r e the s t a t e may c o n s t i t u t i o n a l l y 
i n t e r f e r e w i t h a p a r e n t ' s r i g h t t o r e a r h i s or her 
c h i l d . 

"We, t o o , agree t h a t n e i t h e r the l e g i s l a t u r e nor 
a c o u r t may p r o p e r l y i n t e r v e n e i n p a r e n t i n g 
d e c i s i o n s absent s i g n i f i c a n t harm t o the c h i l d from 
those d e c i s i o n s . In so h o l d i n g , we approve the l o g i c 
of Santosky v. Kramer, 455 U.S. 745, 102 S.Ct. 1388, 
71 L.Ed.2d 599 (1982), which a p p l i e d a two-step 
p r o c e s s t o c h i l d n e g l e c t cases l e a d i n g t o f o s t e r 
f a m i l y placement. In Santosky, the Supreme Court 
approved New York's b i f u r c a t e d p r o c e e d i n g r e q u i r i n g 
the s t a t e f i r s t t o e s t a b l i s h p a r e n t a l u n f i t n e s s 
b e f o r e p l a c i n g a c h i l d i n f o s t e r c a r e . T h i s 
procedure a s s u r e s p a r e n t s t h a t a 'best i n t e r e s t s o f 
the c h i l d ' a n a l y s i s w i l l not p i t them a g a i n s t 
p o t e n t i a l f o s t e r p a r e n t s ; r a t h e r , the s t a t e cannot 
c o n s i d e r a c h i l d ' s 'best i n t e r e s t s ' u n t i l the 
n a t u r a l p a r e n t s have been d e c l a r e d u n f i t . I d . a t 

33 



2071061 

759-61, 102 S.Ct. a t 1397-98. An approach r e q u i r i n g 
a c o u r t t o make an i n i t i a l f i n d i n g of harm t o the 
c h i l d b e f o r e e v a l u a t i n g the 'best i n t e r e s t s of the 
c h i l d ' works e q u a l l y w e l l i n t h i s case t o p r e v e n t 
j u d i c i a l s e c o n d - g u e s s i n g of p a r e n t a l d e c i s i o n s . ... " 

855 S.W.2d a t 580-81. 

Based on the f o r e g o i n g r e a s o n i n g , the Tennessee Supreme 

Court r e v e r s e d the judgment o f the t r i a l c o u r t g r a n t i n g the 

gra n d p a r e n t s v i s i t a t i o n . 855 S.W.2d a t 582. The c o u r t h e l d 

t h a t the t r i a l c o u r t had i m p e r m i s s i b l y s t r i p p e d the p a r e n t s of 

t h e i r r i g h t t o c o n t r o l i n p a r e n t i n g d e c i s i o n s by o v e r r u l i n g 

t h e i r d e c i s i o n t o deny the gran d p a r e n t s v i s i t a t i o n w i t h o u t 

f i n d i n g the p a r e n t s u n f i t or d i s s o l v i n g t h e i r m a r r i a g e and 

based s o l e l y on the t r i a l c o u r t ' s n o t i o n of the b e s t i n t e r e s t s 

of the c h i l d r e n . I d . The c o u r t h e l d t h a t , w i t h o u t a showing 

t h a t a p a r e n t a l d e c i s i o n s u b s t a n t i a l l y harms the c h i l d , the 

s t a t e has no c o m p e l l i n g j u s t i f i c a t i o n f o r i n t e r f e r i n g w i t h the 

fundamental r i g h t o f the p a r e n t t o the custo d y and c o n t r o l of 

the c h i l d . I d . 

R e c o g n i z i n g t h a t we are not bound by the p l u r a l i t y 

o p i n i o n s i n Dodd I , Dodd I I , and L.B.S., we hereby adopt the 

r e a s o n i n g of Hawk and the m a j o r i t y of cases from o t h e r 

j u r i s d i c t i o n s by h o l d i n g t h a t a grandparent s e e k i n g v i s i t a t i o n 
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w i t h a c h i l d over the o b j e c t i o n of a f i t , n a t u r a l , c u s t o d i a l 

p a r e n t , as an i n i t i a l m a t t e r , must prove by c l e a r and 

c o n v i n c i n g e v i d e n c e t h a t the d e n i a l o f the r e q u e s t e d 

v i s i t a t i o n would harm the c h i l d . 

In f o l l o w i n g Hawk and s i m i l a r d e c i s i o n s , we do not i n t e n d 

t o m i n i m i z e the r e l a t i o n s h i p between gr a n d p a r e n t s and 

g r a n d c h i l d r e n or the v a l u a b l e c o n t r i b u t i o n s t h a t t h a t 

r e l a t i o n s h i p may make t o the development of the g r a n d c h i l d , t o 

which the d i s s e n t r e f e r s . So. 3d a t . As s t a t e d i n 

R.S.C., su p r a : 

" I f a grandparent i s p h y s i c a l l y , m e n t a l l y , and 
m o r a l l y f i t , then a g r a n d c h i l d o r d i n a r i l y w i l l 
b e n e f i t from a r e l a t i o n s h i p w i t h t h a t g randparent. 
That g r a n d p a r e n t s and g r a n d c h i l d r e n n o r m a l l y can be 
ex p e c t e d t o have a s p e c i a l bond cannot be d e n i e d . 
Each can b e n e f i t from c o n t a c t w i t h the o t h e r . Among 
o t h e r t h i n g s , the c h i l d can l e a r n l e s s o n s o f l o v e , 
r e s p e c t , r e s p o n s i b i l i t y , and f a m i l y and community 
h e r i t a g e . " 

812 So. 2d a t 365. However, we must acknowledge t h a t the 

s t a t u t o r y r i g h t o f a grandparent t o v i s i t w i t h c h i l d r e n over 

the o b j e c t i o n o f a f i t , n a t u r a l , c u s t o d i a l p a r e n t i s o n l y o f 

a r e c e n t o r i g i n , a p p e a r i n g f o r the f i r s t time i n t h i s s t a t e i n 

1980. See Weathers v. Compton, 723 So. 2d 1284, 1286 ( A l a . 

C i v . App. 1998). That r i g h t h a r d l y stands as an e n d u r i n g 
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t r a d i t i o n o f Western c i v i l i z a t i o n on e q u a l f o o t i n g w i t h the 

p a r e n t a l r i g h t t o the c u s t o d y and c o n t r o l of c h i l d r e n . See  

J.S. v. D.W., 835 So. 2d 174, 184 ( A l a . C i v . App. 2001), r e v ' d 

on o t h e r grounds, Ex p a r t e D.W., 835 So. 2d 186 ( A l a . 2002), 

on remand, 835 So. 2d 191 ( A l a . C i v . App. 2002). 2 

Consequently, a l t h o u g h the s t a t e may have a l e g i t i m a t e 

i n t e r e s t i n f o s t e r i n g the g r a n d p a r e n t - g r a n d c h i l d r e l a t i o n s h i p , 

R.S.C., 812 So. 2d a t 365, the s t a t e may not do so i n a manner 

t h a t unduly i n f r i n g e s on fundamental p a r e n t a l r i g h t s . To 

p r e v e n t j u s t such o v e r r e a c h i n g , we h o l d t h a t the s t a t e may 

2 I n Moore v. C i t y of E a s t C l e v e l a n d , Ohio, 431 U.S. 494 
(1977), the Supreme Co u r t h e l d t h a t American c i t i z e n s e n j o y 
freedom of p e r s o n a l c h o i c e i n m a t t e r s of f a m i l y l i f e . That 
freedom e n t a i l s the r i g h t t o form extended f a m i l i e s , w i t h 
g r a n d p a r e n t s a c t i n g i n l o c o p a r e n t i s , p a r t i c u l a r l y f o l l o w i n g 
the death or absence of a c h i l d ' s p a r e n t s . In such c a s e s , i n 
which a grandparent has assumed and e x e r c i s e d the c u s t o d i a l 
r o l e of the p a r e n t t o the e x c l u s i o n o f the p a r e n t , the s t a t e 
may not unduly impinge on the fundamental r i g h t o f 
g r a n d p a r e n t s t o the f a m i l i a l r e l a t i o n w i t h t h e i r 
g r a n d c h i l d r e n . A l t h o u g h Moore s u p p o r t s the p r o p o s i t i o n t h a t 
the s t a t e may not i m p a i r the r e l a t i o n s h i p between a c u s t o d i a l 
g randparent and a g r a n d c h i l d absent a c o m p e l l i n g governmental 
i n t e r e s t , i t does not suggest t h a t a s t a t e may r a i s e the 
i n t e r e s t o f n o n c u s t o d i a l g r a n d p a r e n t s above t h a t of f i t , 
n a t u r a l , c u s t o d i a l p a r e n t s . In a c o n t e s t between a f i t , 
n a t u r a l , c u s t o d i a l p a r e n t w i t h t r a d i t i o n a l fundamental n a t u r a l 
r i g h t s t o c o n t r o l a c h i l d and a n o n c u s t o d i a l grandparent 
s e e k i n g t o e n f o r c e modern s t a t e - c o n f e r r e d r i g h t s o f 
v i s i t a t i o n , the former p r e v a i l s as a matter of c o n s t i t u t i o n a l 
law. 
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o v e r r u l e the o b j e c t i o n of a f i t , n a t u r a l , c u s t o d i a l p a r e n t t o 

grandparent v i s i t a t i o n o n l y i n o r d e r t o p r e v e n t harm t o the 

c h i l d . 

In so r u l i n g , we do not, as the d i s s e n t s u g g e s t s , So. 

3d a t , d e c l a r e the A c t t o be f a c i a l l y u n c o n s t i t u t i o n a l . 

As p r e s e n t l y d r a f t e d , the A c t r e q u i r e s a t r i a l c o u r t i n a 

g r a n d p a r e n t - v i s i t a t i o n case t o c o n s i d e r " [ o ] t h e r r e l e v a n t 

f a c t o r s i n the p a r t i c u l a r c i r c u m s t a n c e s A l a . Code 1975, 

§ 3 0 - 3 - 4 . 1 ( d ) ( 6 ) . S i n c e we h o l d t h a t a showing of harm t o the 

c h i l d r e s u l t i n g from the d e n i a l of v i s i t a t i o n i s a 

p r e r e q u i s i t e t o any award o f v i s i t a t i o n under the A c t , we 

conclude t h a t s u b s e c t i o n (d)(6) n e c e s s a r i l y encompasses t h a t 

showing as a " r e l e v a n t f a c t o r " and t h a t the A c t i s , t h e r e f o r e , 

f a c i a l l y v a l i d . See L.B.S., 826 So. 2d a t 185 ( h o l d i n g t h a t 

the j u d i c i a r y c o u l d adopt a c o n s t r u c t i o n of a s t a t u t e t h a t 

would u p h o l d i t s c o n s t i t u t i o n a l i t y ) . We emphasize, however, 

t h a t the showing of harm i s not t o be weighed a l o n g w i t h the 

o t h e r f a c t o r s i n § 3 0 - 3 - 4 . 1 ( d ) ( 6 ) . R a t h e r , c o n s i s t e n t w i t h 

L.B.S. and J.W.J., a c o u r t c o n s i d e r i n g a p e t i t i o n f o r 

grandparent v i s i t a t i o n must f i r s t presume the c o r r e c t n e s s o f 

the d e c i s i o n of a f i t , n a t u r a l , c u s t o d i a l p a r e n t as t o 
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grandparent v i s i t a t i o n and then determine whether the 

p e t i t i o n i n g grandparent has p r e s e n t e d c l e a r and c o n v i n c i n g 

e v i d e n c e t h a t the d e n i a l o f the r e q u e s t e d v i s i t a t i o n w i l l harm 

the c h i l d . I f so, the c o u r t may then weigh the o t h e r 

s t a t u t o r y f a c t o r s t o determine the mode and e x t e n t o f 

grandparent v i s i t a t i o n n e c e s s a r y t o a l l e v i a t e the harm t o the 

c h i l d w i t h o u t f u r t h e r i n f r i n g i n g on the fundamental r i g h t s of 

the p a r e n t s . See L.B.S. v. L.M.S., 826 So. 2d a t 192 

(Murdock, J . , c o n c u r r i n g i n the judgment of r e v e r s a l only) 

( n o t i n g t h a t due p r o c e s s r e q u i r e s " t h a t the c o u r t may o r d e r 

o n l y v i s i t a t i o n n a r r o w l y t a i l o r e d t o address an adjudged 

harm"). 

In t h i s case, i n which the p a t e r n a l g r a n d p a r e n t s do not 

d i s p u t e t h a t the p a r e n t s are the f i t , n a t u r a l , c u s t o d i a l 

p a r e n t s o f the c h i l d r e n , the t r i a l c o u r t e r r e d i n h o l d i n g 

t h a t , i n o r d e r t o overcome the presumption i n f a v o r of the 

p a r e n t s ' d e n i a l o f grandparent v i s i t a t i o n , the p a t e r n a l 

g r a n d p a r e n t s had t o prove by c l e a r and c o n v i n c i n g e v i d e n c e 

o n l y t h a t such v i s i t a t i o n s e r v e d the c h i l d r e n ' s b e s t 

i n t e r e s t s . We agree w i t h the p a r e n t s t h a t the t r i a l c o u r t 

e r r o n e o u s l y f a i l e d t o r e q u i r e the p a t e r n a l g r a n d p a r e n t s t o 
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prove t h a t the d e n i a l o f v i s i t a t i o n would cause the c h i l d r e n 

harm. A l t h o u g h the t r i a l c o u r t i n d i c a t e d t h a t the p a r e n t s ' 

d e c i s i o n t o deny the p a t e r n a l g r a n d p a r e n t s v i s i t a t i o n had 

a l i e n a t e d the c h i l d r e n from the p a t e r n a l g r a n d p a r e n t s , t h e i r 

extended p a t e r n a l f a m i l y , and f r i e n d s w i t h i n the p a t e r n a l 

g r a n d p a r e n t s ' c i r c l e , and had c o n t r i b u t e d t o the d e s t r u c t i o n 

o f the r e l a t i o n s h i p between the p a r e n t s and the p a t e r n a l 

g r a n d p a r e n t s , the t r i a l c o u r t d i d not make any f i n d i n g t h a t 

those consequences had d e t r i m e n t a l l y a f f e c t e d the c h i l d r e n . 

In f a c t , the t r i a l c o u r t c o n c l u d e d t h a t , a f t e r t h r e e y e a rs 

w i t h o u t c o n t a c t w i t h the p a t e r n a l g r a n d p a r e n t s and t h e i r 

a s s o c i a t e s , the c h i l d r e n were normal, w e l l - a d j u s t e d , 

i n t e l l i g e n t young l a d i e s . The e v i d e n c e i n the r e c o r d f u r t h e r 

shows t h a t the c h i l d r e n have performed w e l l a c a d e m i c a l l y , 

s o c i a l l y , and a t h l e t i c a l l y . 

As p o i n t e d out by the d i s s e n t , So. 3d a t , the 

t r i a l c o u r t found t h a t the c h i l d r e n may l a t e r r e s e n t the 

c o n t r o l e x e r t e d by the p a r e n t s and, w i t h o u t the a d u l t a d v i c e 

o f the p a t e r n a l g r a n d p a r e n t s , may r e b e l a g a i n s t the p a r e n t s . 

We need not d e c i d e whether resentment of the p a r e n t s f o r 

d e n y i n g the p a t e r n a l g r a n d p a r e n t s v i s i t a t i o n c o n s t i t u t e s harm 
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of the n a t u r e t h a t would j u s t i f y an award of g r a n d p a r e n t 

v i s i t a t i o n , because we conclude t h a t the t r i a l c o u r t d i d not 

have any e v i d e n c e b e f o r e i t t o s u p p o r t i t s f i n d i n g s . The 

r e c o r d c o n t a i n s ample e v i d e n c e i n d i c a t i n g t h a t the c h i l d r e n 

are f u l l y aware of the d e c i s i o n t h e i r p a r e n t s have made t o 

deny the p a t e r n a l g r a n d p a r e n t s v i s i t a t i o n . The r e c o r d 

c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t the c h i l d r e n h a r b o r any 

resentment or d i s r e s p e c t toward the p a r e n t s based on t h a t 

d e c i s i o n . The r e c o r d l i k e w i s e c o n t a i n s no e v i d e n c e i n d i c a t i n g 

t h a t the c h i l d r e n e x h i b i t any t e n d e n c i e s t o r e b e l a g a i n s t the 

p a r e n t s and t o break l o o s e from t h e i r c o n t r o l based on t h e i r 

d e c i s i o n . I t appears the t r i a l c o u r t merely s p e c u l a t e d as t o 

the worst p o s s i b l e consequence of the d e n i a l of v i s i t a t i o n . 

The t r i a l c o u r t d i d f i n d t h a t the c o n t i n u e d a l i e n a t i o n 

between the p a r e n t s and the p a t e r n a l g r a n d p a r e n t s posed the 

g r e a t e s t t h r e a t t o the e m o t i o n a l development of the c h i l d r e n . 

However, the key i n q u i r y i n cases of t h i s n a t u r e i s whether 

the e m o t i o n a l development of the c h i l d r e n would be t h r e a t e n e d 

by the c o n t i n u e d a l i e n a t i o n between the p a t e r n a l g r a n d p a r e n t s 

and the c h i l d r e n . I f so, grandparent v i s i t a t i o n can 

a m e l i o r a t e t h a t damage. As the c i r c u m s t a n c e s o f t h i s case 
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show, however, f o r c e d grandparent v i s i t a t i o n s h o u l d not be 

used as a means f o r end i n g f a m i l y disharmony. The r e c o r d 

i n d i c a t e s t h a t the p a r e n t s became even more a l i e n a t e d from the 

p a t e r n a l g r a n d p a r e n t s f o l l o w i n g the one c o u r t - o r d e r e d 

v i s i t a t i o n i n June 2008 than they had been b e f o r e . 

Because the t r i a l c o u r t awarded v i s i t a t i o n t o the 

p a t e r n a l g r a n d p a r e n t s w i t h o u t the r e q u i s i t e showing o f harm, 

the t r i a l c o u r t u n c o n s t i t u t i o n a l l y a p p l i e d the A c t t o the 

p a r e n t s . T h e r e f o r e , we r e v e r s e the judgment of the t r i a l 

c o u r t and render a judgment f o r the p a r e n t s d e n y i n g the 

p e t i t i o n o f the p a t e r n a l g r a n d p a r e n t s . 

REVERSED AND JUDGMENT RENDERED. 

Bryan, Thomas, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h w r i t i n g . 

P i t t m a n , J . , d i s s e n t s , w i t h w r i t i n g . 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g i n the r e s u l t . 

I agree w i t h some of the se n t i m e n t s e x p r e s s e d by Judge 

P i t t m a n i n h i s d i s s e n t . However, a f t e r c o n s i d e r i n g the 

judgment of the t r i a l c o u r t and a p p l y i n g the ore tenus 

presumption i n f a v o r of i t s e v i d e n t i a r y f i n d i n g s , I agree t h a t 

the p a t e r n a l g r a n d p a r e n t s f a i l e d t o p r e s e n t c l e a r and 

c o n v i n c i n g e v i d e n c e t o overcome the presumption i n f a v o r of 

the d e c i s i o n made by these f i t p a r e n t s , t o which s i g n i f i c a n t 

w eight must be g i v e n . T h e r e f o r e , I concur i n the r e s u l t o f 

the main o p i n i o n . 
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PITTMAN, Judge, d i s s e n t i n g . 

I d i s s e n t . The main o p i n i o n r e p r e s e n t s a complete 

d e p a r t u r e from the a n a l y t i c a l framework I espoused i n the main 

o p i n i o n i n Dodd v. B u r l e s o n , 932 So. 2d 912 ( A l a . C i v . App. 

2005) , a p p e a l a f t e r remand, 967 So. 2d 715 ( A l a . C i v . App. 

2007). As I made c l e a r i n Dodd, T r o x e l v. G r a n v i l l e , 530 U.S. 

57 (2000), does not s t a n d f o r the p r o p o s i t i o n t h a t s t a t e s must 

adopt a harm s t a n d a r d i n o r d e r f o r t h e i r g r a n d p a r e n t -

v i s i t a t i o n s t a t u t e s t o conform w i t h due-process g u a r a n t i e s 

a f f o r d e d by the F o u r t e e n t h Amendment. S i n c e T r o x e l was 

d e c i d e d , c o u r t s i n a number of s t a t e s have d e t e r m i n e d -¬

c o n s i s t e n t w i t h the main o p i n i o n i n Dodd -- t h a t harm t o a 

c h i l d i s not a c o n s t i t u t i o n a l l y r e q u i r e d p r e r e q u i s i t e f o r a 

g r a n d p a r e n t - v i s i t a t i o n award c o n t r a r y t o the wishes of f i t 

p a r e n t s . In re A d o p t i o n of C.A., 137 P.3d 318, 326-27 (Colo. 

2006) ; V i b b e r t v. V i b b e r t , 144 S.W.3d 292, 294-95 (Ky. Ct. 

App. 2004); R i d e o u t v. Riendeau, 761 A.2d 291, 300-01 (Me. 

2000); H a r r o l d v. C o l l i e r , 107 Ohio S t . 3d 44, 52, 836 N.E.2d 

1165, 1172 (2005) ("nothing i n T r o x e l suggests t h a t a p a r e n t ' s 

wishes s h o u l d be p l a c e d b e f o r e a c h i l d ' s b e s t i n t e r e s t " ) ; and 
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H i l l e r v. Fausey, 588 Pa. 342, 363-66, 904 A.2d 875, 888-90 

(2006). 

F u r t h e r , I d i s p u t e the p r o p o s i t i o n t h a t each of the 

a u t h o r i t i e s c i t e d i n the main o p i n i o n h o l d s t h a t the Due 

P r o c e s s C l a u s e of the F o u r t e e n t h Amendment 3 r e q u i r e s the 

i m p o s i t i o n of a harm s t a n d a r d . For example: 

1. The h o l d i n g of Cranney v. Coronada, 920 So. 2d 132 

( F l a . D i s t . Ct. App. 2006), i s p r e d i c a t e d upon t h a t s t a t e ' s 

c o n s t i t u t i o n a l r i g h t t o p r i v a c y , not the f e d e r a l Due P r o c e s s 

C l a u s e ; 

2. The h o l d i n g of In re M a r r i a g e of Howard, 661 N.W.2d 

183 (Iowa 2003), i s based upon p r o v i s i o n s i n Iowa's s t a t e 

c o n s t i t u t i o n ( i d . a t 187 n.4); and 

3. Koshko v. H a i n i n g , 398 Md. 404, 921 A.2d 171 (Md. 

2007), i s p r e d i c a t e d upon Maryland's s t a t e c o n s t i t u t i o n ( i d . 

a t 443-44 n.22, 921 A.2d a t 194 n.22). 

When a c o u r t such as t h i s one i s c o n f r o n t e d w i t h a 

c o n s t i t u t i o n a l c h a l l e n g e t o a s t a t u t e such as A l a . Code 1975, 

§ 30-3-4.1, t h a t i s d u l y e n a c t e d by the Alabama L e g i s l a t u r e , 

3The p a r e n t s d i d not a s s e r t i n the t r i a l c o u r t any 
c o n f l i c t between A l a . Code 1975, § 30-3-4.1, and the Alabama 
C o n s t i t u t i o n of 1901. 
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the e l e c t e d lawmaking r e p r e s e n t a t i v e body of the people of 

t h i s s t a t e , " ' i t i s the r e c o g n i z e d duty of the c o u r t t o  

s u s t a i n the a c t u n l e s s i t i s c l e a r beyond r e a s o n a b l e doubt  

t h a t i t i s v i o l a t i v e of the fundamental law.'" Ex p a r t e D.W., 

835 So. 2d 186, 190 ( A l a . 2002) ( q u o t i n g Alabama S t a t e Fed'n  

of Labor v. McAdory, 246 A l a . 1, 9, 18 So. 2d 810, 815 (1944); 

emphasis added i n D.W.). The main o p i n i o n r e f l e c t s no 

r e c o g n i t i o n o f , much l e s s adherence t o , t h a t fundamental 

p r i n c i p l e o f r e v i e w . R a t h e r , under the g u i s e o f a d h e r i n g t o 

§ 3 0 - 3 - 4 . 1 ( d ) ( 6 ) , i t s u b j u g a t e s the e n t i r e t h r u s t o f § 30-3¬

4.1 t o a t h r e s h o l d harm s t a n d a r d t h a t the L e g i s l a t u r e has had 

the o p p o r t u n i t y t o c o n s i d e r s i n c e T r o x e l was d e c i d e d but has  

d e c l i n e d t o i n c l u d e i n the s t a t u t e . That, i n a n u t s h e l l , i s 

what i s t r u l y wrong w i t h the main o p i n i o n . 

The L e g i s l a t u r e , over the p a s t 30 y e a r s , has seen f i t t o 

enact s t a t u t e s p r o v i d i n g f o r , and then f u r t h e r expanding, the 

power of t r i a l c o u r t s t o hear a c t i o n s f i l e d by g r a n d p a r e n t s 

s e e k i n g awards of v i s i t a t i o n r i g h t s . Even now, i t i s 

c o n t i n u i n g t o do so: House B i l l 32, which passed the House of 

R e p r e s e n t a t i v e s by a 99-0 v o t e and i s pending i t s t h i r d 

r e a d i n g i n the Senate, would a l l o w a grandparent t o seek 
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v i s i t a t i o n r i g h t s w i t h g r a n d c h i l d r e n even when t h a t c h i l d ' s 

p a r e n t has v o l u n t a r i l y r e l i n q u i s h e d c u s t o d y o f , or has 

f i n a n c i a l l y abandoned, the c h i l d . In my view, the 

L e g i s l a t u r e ' s d e c i s i o n s i n t h i s f i e l d are j u s t i f i a b l e not o n l y 

by the r o l e of the s t a t e as parens p a t r i a e of Alabama's minor 

c h i l d r e n , but a l s o by the f a c t t h a t g r a n d p a r e n t s s e r v e a 

number o f f u n c t i o n s i n many extended f a m i l i e s , not a l l o f 

which are p e r f e c t l y congruent w i t h p a r e n t a l i n t e r e s t s : 

" ' S o c i a l s c i e n t i s t s have i d e n t i f i e d a t l e a s t 
f o u r " s y m b o l i c " r o l e s t h a t h e l p e x p l a i n the ways i n 
which g r a n d p a r e n t s i n f l u e n c e t h e i r f a m i l i e s . The 
"b e i n g t h e r e " r o l e r e q u i r e s n o t h i n g more than a 
gra n d p a r e n t ' s presence and may h e l p younger 
g e n e r a t i o n members i n two ways. F i r s t , t h i s 
p resence " m i t i g a t e s a g a i n s t the o b t r u s i v e e v e n t s of 
the o u t s i d e w o r l d and d i s r u p t i v e e v e n t s o f r o l e 
t r a n s i t i o n s ... [and] s e r v e s t o m a i n t a i n the 
i d e n t i t y of the f a m i l y . " I n times o f t r a n s i t i o n , 
such as a f t e r the b i r t h o f a s i b l i n g or d u r i n g 
d i v o r c e , a g r a n d p a r e n t ' s presence may e x e r t a 
c a l m i n g i n f l u e n c e on g r a n d c h i l d r e n . Second, j u s t by 
b e i n g t h e r e , g r a n d p a r e n t s p r o v i d e an i m p o r t a n t 
s t a b i l i z i n g i n f l u e n c e p a r t i c u l a r l y i m p o r t a n t f o r 
c h i l d r e n born o f e a r l y teenage mothers. 

"'The second s y m b o l i c r o l e p l a y e d by 
gra n d p a r e n t s i s t h a t of " f a m i l y watchdog." In t h i s 
r o l e , the grandparent i s a l e r t f o r s i g n s of abuse or 
n e g l e c t t h a t might i n d i c a t e t h a t the f a m i l y w i l l 
need a c t i v e care and p r o t e c t i o n . T h i r d , an 
" a r b i t r a t i n g " r o l e may be assumed when gra n d p a r e n t s 
a c t i v e l y n e g o t i a t e between p a r e n t s and c h i l d r e n 
c o n c e r n i n g v a l u e s and b e h a v i o r s t h a t may be more 
c e n t r a l , i n the l o n g r un, t o f a m i l y c o n t i n u i t y and 
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i n d i v i d u a l enhancement than those t h a t the p a r e n t s ' 
a u t h o r i t y s t a t u s a l l o w t o be e x p r e s s e d . Such 
n e g o t i a t i o n may a l s o o c c u r when gra n d p a r e n t s 
downplay v o l a t i l e or d i s r u p t i v e d i f f e r e n c e s between 
p a r e n t s and c h i l d r e n . The f o u r t h i m p o r t a n t s y m b o l i c 
r o l e f o r gra n d p a r e n t s i s as " i n t e r p r e t e r s " of the 
f a m i l y ' s h i s t o r y . Grandparents may h e l p 
g r a n d c h i l d r e n b u i l d c o n n e c t i o n s between the f a m i l y ' s 
p a s t , p r e s e n t , and f u t u r e , which h e l p c h i l d r e n form 
a f i r m e r sense of i d e n t i t y . ' " 

G o f f v. G o f f , 844 P.2d 1087, 1091 (Wyo. 1993) ( q u o t i n g 

P a t r i c i a S. Fernandez, Grandparent A c c e s s : A Model S t a t u t e , 6 

Y a l e L. & P o l ' y Rev. 109, 109-10 (1988)). For the main 

o p i n i o n now t o s t a t e , i n d i r e c t c o n t r a d i c t i o n of the main 

o p i n i o n i n L.B.S. v. L.M.S., 826 So. 2d 178, 184 ( A l a . C i v . 

App. 2002), t h a t the s t a t e has no c o m p e l l i n g i n t e r e s t i n 

promoting normal r e l a t i o n s h i p s between g r a n d p a r e n t s and t h e i r 

progeny, but can o n l y i n t e r c e d e based on a showing o f "harm," 

i s n o t h i n g s h o r t of an i n s u l t t o the e f f o r t s of a l l Alabama 

g r a n d p a r e n t s . 

The main o p i n i o n f u r t h e r p o s i t s t h a t the t r i a l c o u r t ' s 

judgment i s due t o be r e v e r s e d on the ground t h a t no showing 

of harm was made i n t h i s case. A g a i n , I must d i s a g r e e . The 

t r i a l c o u r t , i n i t s judgment, e x h a u s t i v e l y d e t a i l e d the 

t e s t i m o n y of the p a r t i e s and the o t h e r a d u l t w i t n e s s e s t h a t 

had been g i v e n b e f o r e the c h i l d r e n t e s t i f i e d , and i t made 
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f i n d i n g s of f a c t and c o n c l u s i o n s of law based upon t h a t 

t e s t i m o n y and the documentary e v i d e n c e . Perhaps the most 

p e r t i n e n t f a c t u a l f i n d i n g made by the t r i a l c o u r t i s the 

f o l l o w i n g : 

"The extreme c o n t r o l t h a t i s c u r r e n t l y e x e r c i s e d by 
[the p a r e n t s , by] r e s t r i c t i n g a c c e s s o f the ... 
gra n d p a r e n t s t o [the] c h i l d r e n and, which i s meant 
to be d i r e c t e d toward [the g r a n d p a r e n t s ] , has had 
the e f f e c t o f : 

"a. C o m p l e t e l y a l i e n a t i n g the ... 
c h i l d r e n from t h e i r ... g r a n d p a r e n t s , w i t h 
whom they had p r e v i o u s l y e s t a b l i s h e d s t r o n g 
r e l a t i o n s h i p s . 

"b. S e v e r e l y r e s t r i c t i n g the ... 
c h i l d r e n from t h e i r e s t a b l i s h e d 
r e l a t i o n s h i p s w i t h t h e i r extended p a t e r n a l 
f a m i l y which i n c l u d e s many aun t s , u n c l e s , 
c o u s i n s as w e l l as t h e i r own godmothers. 

"c. S e v e r e l y r e s t r i c t i n g the ... 
c h i l d r e n from r e l a t i o n s h i p s w i t h f r i e n d s , 
which f r i e n d s h i p s were n u r t u r e d as a p a r t 
o f t h e i r r e l a t i o n s h i p w i t h [the] 
gr a n d p a r e n t s . 

"d. ... [ C ] o n t r i b u t i n g [ t o ] , a l o n g 
w i t h the ever more b i z a r r e e f f o r t s of [the 
grandparents] t o overcome the r e s t r i c t i o n s , 
... d e s t r o y i n g the r e l a t i o n s h i p between the 
p a r e n t [ s ] ... and [the] g r a n d p a r e n t [ s ] . " 

F u r t h e r , the t r i a l c o u r t e x p r e s s l y d e t e r m i n e d t h a t a l l the 

enumerated f a c t o r s s e t f o r t h i n § 30-3-4.1(d), w i t h the s o l e 

e x c e p t i o n o f p a r e n t a l w i s h e s , weighed i n f a v o r of g r a n t i n g 
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v i s i t a t i o n r i g h t s t o the g r a n d p a r e n t s ; t h a t the p a r e n t a l 

p r e f e r e n c e f o r no v i s i t a t i o n was grounded i n "matters o f 

w i l l f u l n e s s , c o n t r o l , f i n a n c i a l l e v e r a g e and resentment 

engendered by a p r o l o n g e d p e r i o d o f f i n a n c i a l l e v e r a g e e n j o y e d 

by [the g r a n d p a r e n t s ] " t h a t d i d not touch " d i r e c t l y on the 

w e l l b e i n g of the ... c h i l d r e n " ; and t h a t the p a r e n t s appeared 

t o be w i l l i n g even t o commit p e r j u r y i n an e f f o r t t o m a i n t a i n 

t h e i r c o n t r o l , a s i t u a t i o n t h a t the t r i a l c o u r t deemed 

i n t o l e r a b l e : 

" I n the l o n g term such [ e x e r t i o n of c o n t r o l ] i s 
not i n the b e s t i n t e r e s t s o f the ... c h i l d r e n . 
R a ther than l i v e i n c i r c u m s t a n c e s where the ... 
c h i l d r e n l o v e t h e i r p a r e n t s and gr a n d p a r e n t s and 
a u t h o r i t y i s muddled between the two s e t s o f a d u l t s , 
which i s not i n the b e s t i n t e r e s t s o f the c h i l d r e n , 
the ... c h i l d r e n c o u l d w e l l f i n d themselves 
a l i e n a t e d from [the] g r a n d p a r e n t s and w i t h o u t t h e i r 
a d u l t a d v i c e , and r e s e n t f u l toward t h e i r p a r e n t s f o r 
e x e r t i n g too much c o n t r o l over t h e i r u p b r i n g i n g so 
t h a t a t the e a r l i e s t o p p o r t u n i t y t h e y w i l l b reak 
l o o s e from p a r e n t a l c o n t r o l [and] r e b e l a g a i n s t 
p a r e n t a l c o n t r o l and t h i s too i s not i n the l o n g 
term b e s t i n t e r e s t s of the ... c h i l d r e n . The ... 
c h i l d r e n would move from a c o n d i t i o n of h a v i n g t oo 
many a d u l t s i n t h e i r l i v e s t o r e s p e c t , t o a 
c o n d i t i o n where th e y would have no a d u l t s i n t h e i r 
l i v e s t o r e s p e c t . E i t h e r extreme i s not i n the b e s t 
i n t e r e s t s o f the ... c h i l d r e n . 

"The s o l u t i o n d e v i s e d by the ... p a r e n t s t o the 
p e r c e i v e d dangers o f h a v i n g too much f a m i l y around 
w i t h the remedy of near t o t a l i s o l a t i o n of the 
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c h i l d r e n from the ... g r a n d p a r e n t s i s o v e r [ - ] 
compensation f o r the p e r c e i v e d danger." 

A f t e r h a v i n g r e v i e w e d of the r e c o r d , I b e l i e v e t h a t the 

t r i a l c o u r t p r o p e r l y gave due d e f e r e n c e t o the wishes of the 

p a r e n t s and deemed them as prima f a c i e i n the b e s t i n t e r e s t s 

o f the c h i l d r e n ; however, the t r i a l c o u r t ' s d e c i s i o n t h a t an 

award of v i s i t a t i o n was w a r r a n t e d i n s p i t e o f those wishes was 

p e r m i s s i b l e upon a c o n s i d e r a t i o n o f a l l the r e m a i n i n g f a c t o r s 

s e t f o r t h i n § 30-3-4.1(d) as w e l l as the recommendation of 

the g u a r d i a n ad l i t e m f a v o r i n g v i s i t a t i o n . Thus, I b e l i e v e 

t h a t the t r i a l c o u r t ' s judgment t h a t v i s i t a t i o n s h o u l d be 

g r a n t e d t o the g r a n d p a r e n t s i s s u p p o r t e d by the law and the 

e v i d e n c e . 

In accordance w i t h the f o r e g o i n g views I have e x p r e s s e d , 

and because I b e l i e v e t h a t none of the o t h e r grounds a s s e r t e d 

f o r r e v e r s a l i n the p a r e n t s ' b r i e f are w e l l t a k e n , I am of the 

o p i n i o n t h a t t h i s c o u r t i s c o m m i t t i n g a g r i e v o u s e r r o r i n 

r e v e r s i n g the judgment under r e v i e w . I d i s s e n t , and I urge 

the Alabama Supreme C o u r t , i f t h a t c o u r t i s g i v e n the 

o p p o r t u n i t y , t o g r a n t c e r t i o r a r i r e v i e w and r e v e r s e t h i s 

c o u r t ' s judgment. 
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