
REL: 10/16/2009 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2009-2010 

2071057 

A l i s i a Denese Rose 

v. 

E r i c Jackson 

Appeal from Montgomery C i r c u i t Court 
(DR-06-1146) 

PITTMAN, J u d g e . 

A l i s i a Denese Rose ("the mot h e r " ) a p p e a l s f r o m a jud g m e n t 

m o d i f y i n g t h e c h i l d - c u s t o d y p r o v i s i o n s o f t h e ju d g m e n t t h a t 

d i v o r c e d h e r f r o m E r i c J a c k s o n ("the f a t h e r " ) . The mo t h e r 
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c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n a w a r d i n g c u s t o d y o f t h e 

p a r t i e s ' c h i l d t o t h e f a t h e r . 

A p p a r e n t l y , t h e p a r t i e s were d i v o r c e d b y a j u d g m e n t t h a t 

i n c o r p o r a t e d an a g r e e m e n t o f t h e p a r t i e s and t h a t was e n t e r e d 

on A p r i l 3 0 , 2007. F o u r months l a t e r , t h e f a t h e r f i l e d a 

p l e a d i n g a s k i n g t h e t r i a l c o u r t t o f i n d t h e m o t h e r i n c o n t e m p t 

o f c o u r t f o r h a v i n g f a i l e d t o c o m p l y w i t h c e r t a i n p r o v i s i o n s 

o f t h e p a r t i e s ' d i v o r c e j u d g m e n t . I n t h a t p l e a d i n g , t h e 

f a t h e r s o u g h t s a n c t i o n s a g a i n s t t h e m o t h e r , i n c l u d i n g t h e 

s a n c t i o n o f a w a r d i n g c u s t o d y o f t h e p a r t i e s ' c h i l d t o t h e 

f a t h e r . S u b s e q u e n t l y , t h e f a t h e r f i l e d an amendment t o h i s 

p l e a d i n g i n w h i c h he r e q u e s t e d a m o d i f i c a t i o n o f t h e c u s t o d y 

p r o v i s i o n s o f t h e p a r t i e s ' d i v o r c e j u d g m e n t , s p e c i f i c a l l y 

s e e k i n g an a w a r d o f p h y s i c a l c u s t o d y o f t h e c h i l d . 

The t r i a l c o u r t c o n d u c t e d an o r e t e n u s p r o c e e d i n g on 

A p r i l 3, 2008. The day b e f o r e t h e h e a r i n g , t h e m o t h e r f i l e d 

a r e q u e s t f o r an i n c r e a s e i n c h i l d s u p p o r t and a r e q u e s t f o r 

a m o d i f i c a t i o n o f t h e f a t h e r ' s v i s i t a t i o n s c h e d u l e ; h e r 

r e q u e s t s were d e n i e d as h a v i n g been u n t i m e l y f i l e d . D u r i n g 

t h e h e a r i n g , o n l y t h e f a t h e r and t h e m o t h e r t e s t i f i e d . 

F o l l o w i n g t h a t p r o c e e d i n g , t h e t r i a l c o u r t a w a r d e d t h e f a t h e r 
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c u s t o d y o f t h e c h i l d and a w a r d e d t h e m o t h e r s t a n d a r d 

v i s i t a t i o n . The m other f i l e d a t i m e l y a p p e a l . 

The m o t h e r f i r s t c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

e n t e r i n g a judgment a w a r d i n g t h e f a t h e r p r i m a r y p h y s i c a l 

c u s t o d y , a c u s t o d y m o d i f i c a t i o n as t o w h i c h t h e s t a n d a r d s e t 

f o r t h i n Ex p a r t e McLendon, 455 So. 2d 8 63 ( A l a . 1 9 8 4 ) , 

a p p l i e d . She a s s e r t s t h a t t h e r e was i n s u f f i c i e n t e v i d e n c e t o 

s u p p o r t t h e t r i a l c o u r t ' s f i n d i n g " t h a t t h e change i n c u s t o d y 

w o u l d m a t e r i a l l y p r o m o t e t h e [ c h i l d ' s ] b e s t i n t e r e s t and t h a t 

t h e b e n e f i t s o f t h e r e q u e s t e d change w o u l d more t h a n o f f s e t 

t h e i n h e r e n t l y d i s r u p t i v e e f f e c t c a u s e d by u p r o o t i n g [ h e r ] . " 

See McLendon, 455 So. 2d a t 865. 

The e v i d e n c e a d d u c e d a t t r i a l i n d i c a t e d t h a t t h e m o t h e r 

h a d v i o l a t e d t h e p a r t i e s ' d i v o r c e j u d gment i n a number o f 

p a r t i c u l a r s : i n f a i l i n g t o r e t u r n t h e c h i l d t o p r e s c h o o l a t 

Head S t a r t , i n f a i l i n g t o f o l l o w t h e s t i p u l a t e d v i s i t a t i o n 

s c h e d u l e , and i n d e f a u l t i n g on an a u t o m o b i l e l e a s e - p u r c h a s e 

a r r a n g e m e n t . The r e a s o n s f o r e a c h o f t h o s e v i o l a t i o n s , 

h o w e v e r , were d i s p u t e d . 

The f a t h e r t e s t i f i e d t h a t he h a d b e e n v e r y unhappy w i t h 

t h e m o t h e r ' s f a i l u r e t o f o l l o w a l l t h e c o n d i t i o n s o f t h e i r 
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d i v o r c e j u d g m e n t . The f a t h e r a l s o s t a t e d t h a t t h e o n l y r e a s o n 

he h a d f i l e d t h e c o n t e m p t a c t i o n was t o f o r c e t h e m o t h e r i n t o 

t r e a t i n g h i m b e t t e r v i s - ^ a - v i s v i s i t a t i o n . A l t h o u g h t h e c h i l d 

d i d n o t r e t u r n t o Head S t a r t as d i r e c t e d i n t h e p a r t i e s ' 

d i v o r c e j u d g m e n t , she d i d a t t e n d OIC E a r l y C h i l d h o o d 

D e v e l o p m e n t C e n t e r ; t h e m o t h e r s t a t e d t h a t t h e f a t h e r f i l l e d 

o u t t h e a p p r o p r i a t e p a p e r w o r k f o r OIC. The f a t h e r a d m i t t e d 

t h a t he n e v e r a t t e m p t e d t o p r o c e s s t h e Head S t a r t p a p e r w o r k 

h i m s e l f . M o r e o v e r , by t h e t i m e o f t h e h e a r i n g i n A p r i l 2008, 

t h e c h i l d was r e a d y t o b e g i n p u b l i c s c h o o l i n t h e f a l l ; t h e 

m o t h e r s t a t e d t h a t t h e c h i l d had been a d m i t t e d i n t o a l o c a l 

m a g n e t - s c h o o l p r o g r a m f o r t h e 2008-2009 s c h o o l y e a r . The 

e v i d e n c e e s t a b l i s h e d t h a t t h e c h i l d had e s s e n t i a l l y c o m p l e t e d 

p r e s c h o o l and had been a d m i t t e d t o a m a g n e t - s c h o o l 

k i n d e r g a r t e n c l a s s ; none o f t h e s e f a c t s i n d i c a t e s t h a t t h e 

c h i l d ' s w e l f a r e had been a f f e c t e d i n any manner. 

The f a t h e r a l s o t e s t i f i e d t h a t t h e m o t h e r had i n j u r e d h i s 

c r e d i t r a t i n g by d e f a u l t i n g on a m o t o r - v e h i c l e l e a s e - p u r c h a s e 

agreement on a v e h i c l e t h a t she had been awarded i n t h e 

p a r t i e s ' d i v o r c e j u d g m e n t . A l t h o u g h t h e t e s t i m o n y was 

c o n f l i c t i n g , t h e m o t h e r a d m i t t e d t h a t h e r a n n u a l s a l a r y had 
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d e c r e a s e d f r o m $ 30,000 t o $ 1 8 , 0 0 0 and t h a t she had been u n a b l e 

t o make t h e m o n t h l y payments on t h e v e h i c l e . A t t h e t i m e o f 

t r i a l , she was n e g o t i a t i n g w i t h t h e p e r t i n e n t f i n a n c e company 

t o e s t a b l i s h a payment s c h e d u l e t h a t w o u l d s a t i s f y t h e d e b t 

owed on t h e v e h i c l e w i t h i n t h e l i m i t s o f h e r m o n t h l y i n c o m e . 

The f a t h e r d i d n o t i n d i c a t e t h a t t h e m o t h e r ' s d e f a u l t on t h e 

l e a s e - p u r c h a s e agreement had i n any way a f f e c t e d t h e c h i l d ' s 

w e l f a r e ; i n f a c t , he t e s t i f i e d t h a t t h e m o t h e r had been a b l e 

t o a f f o r d t o buy a u s e d v e h i c l e a f t e r t h e l e a s e d v e h i c l e had 

b een r e p o s s e s s e d . 

F i n a l l y , we n o t e t h a t most o f t h e f a t h e r ' s t e s t i m o n y 

s u r r o u n d e d t h e m o t h e r ' s f a i l u r e t o f o l l o w t h e v i s i t a t i o n 

s c h e d u l e s e t o u t i n t h e p a r t i e s ' d i v o r c e j u d g m e n t . The f a t h e r 

a d m i t t e d d u r i n g t h e h e a r i n g t h a t t h e p a r t i e s had n o t had any 

p r o b l e m s w i t h v i s i t a t i o n s i n c e he had f i l e d h i s p l e a d i n g 

s e e k i n g c u s t o d y o f t h e c h i l d . I n K e l l e y v. A k e r s , 793 So. 2d 

821, 8 ( A l a . C i v . App. 2 0 0 1 ) , t h i s c o u r t s t a t e d t h a t a l t h o u g h 

t h e m o t h e r i n t h a t c a s e h a d i n t e r f e r e d w i t h t h e p a r e n t - c h i l d 

r e l a t i o n s h i p and h a d h i n d e r e d t h e n o n c u s t o d i a l p a r e n t ' s 

v i s i t a t i o n a t t e m p t s , t h e t r i a l c o u r t c o u l d n o t p r o p e r l y m o d i f y 
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c u s t o d y s o l e l y on t h a t b a s i s . I d . a t 827; see a l s o V i c k v. 

V i c k , 688 So. 2d 852, 856 ( A l a . C i v . App. 1 9 9 7 ) . 

M o r e o v e r , i n a r e c e n t c a s e , B r o o k s v. B r o o k s , 991 So. 2d 

293 ( A l a . C i v . App. 2 0 0 8 ) , t h i s c o u r t n o t e d t h a t when t h e r e 

i s c o n f l i c t i n g d i s p u t e d t e s t i m o n y , t h i s c o u r t may u p h o l d t h e 

t r i a l c o u r t ' s j u d gment o n l y i n s o f a r as i t r e l i e s on one o f t h e 

v e r s i o n s o f c o n f l i c t i n g t e s t i m o n y . However, when t h e e v i d e n c e 

i s c l e a r o r t h e q u e s t i o n i s one o f l a w , t h e o r e t e n u s r u l e , 

w h i c h r e q u i r e s an a p p e l l a t e c o u r t t o presume t h a t a t r i a l 

c o u r t ' s f i n d i n g s on d i s p u t e d f a c t s a r e c o r r e c t , h a s no 

a p p l i c a t i o n . See B r o o k s , 991 So. 2d a t 302. J u s t as i n 

B r o o k s , t h e f a t h e r ' s t e s t i m o n y p r i m a r i l y a d d r e s s e d t h e 

p a r t i e s ' v i s i t a t i o n d i s p u t e s ; he a l s o a l l e g e d t h a t t h e m o t h e r 

h a d i m p r o p e r l y a f f e c t e d h i s c r e d i t r a t i n g i n a n e g a t i v e manner 

and t h a t t h e m o t h e r h a d v i o l a t e d t h e d i v o r c e j u d gment by 

r e m o v i n g t h e c h i l d f r o m Head S t a r t . Those a s s e r t i o n s b y t h e 

f a t h e r f a i l t o s a t i s f y t h e f a t h e r ' s b u r d e n u n d e r Ex p a r t e  

McLendon. The f a t h e r f a i l e d t o e s t a b l i s h how any o f t h o s e 

a c t i o n s b y t h e m o t h e r h a d a f f e c t e d t h e c h i l d ' s w e l f a r e . 

M o r e o v e r , t h e f a t h e r d i d n o t show t h a t m a t e r i a l c h a n g e s 

a f f e c t i n g t h e c h i l d ' s w e l f a r e h a d o c c u r r e d s i n c e t h e o r i g i n a l 
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a w a r d o f c u s t o d y , n o r d i d he d e m o n s t r a t e how t h e p o s i t i v e g o o d 

b r o u g h t a b o u t b y a change i n c u s t o d y w o u l d more t h a n o f f s e t 

t h e d i s r u p t i v e e f f e c t o f u p r o o t i n g t h e c h i l d . Thus, none o f 

t h e r e a s o n s c i t e d b y t h e t r i a l c o u r t a r e s u f f i c i e n t t o meet 

t h e s t a n d a r d s e t f o r t h i n Ex p a r t e McLendon t o s u p p o r t a 

m o d i f i c a t i o n o f c u s t o d y i n t h i s c a s e . 

B a s e d upon t h e e v i d e n c e o f r e c o r d , we must c o n c l u d e t h a t 

t h e c u s t o d y m o d i f i c a t i o n i n t h i s c a s e i s p l a i n l y e r r o n e o u s ; 

t h u s , we r e v e r s e t h e j u d g m e n t m o d i f y i n g c u s t o d y and remand t h e 

c a u s e t o t h e t r i a l c o u r t . 

REVERSED AND REMANDED. 

Thompson, P . J . , and B r y a n , Thomas, and Moore, J J . , 

c o n c u r . 
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