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On R e t u r n from Remand 

PER CURIAM. 

On March 13, 2009, t h i s c o u r t remanded t h i s cause f o r the 

t r i a l c o u r t t o take e v i d e n c e and t o make f i n d i n g s of f a c t 

r e g a r d i n g whether B r e n t Andre P a r r i s , an inmate a t Limestone 

C o r r e c t i o n a l F a c i l i t y ("the p r i s o n " ) , had t i m e l y d e p o s i t e d h i s 

n o t i c e of app e a l i n the a p p r o p r i a t e p r i s o n m a i l system. 

Pursuant t o t h i s c o u r t ' s d i r e c t i v e , the t r i a l c o u r t r e t u r n e d 
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a d e t a i l e d o r d e r c o n t a i n i n g f i n d i n g s of f a c t and c o n c l u s i o n s 

of law and d e t e r m i n i n g t h a t , based on the e v i d e n c e p r e s e n t e d 

t o the t r i a l c o u r t , P a r r i s had f a i l e d t o e s t a b l i s h t h a t he had 

t i m e l y and p r o c e d u r a l l y c o m p l i e d w i t h Rule 4 ( c ) , A l a . R. App. 

P. T h e r e f o r e , the t r i a l c o u r t found, P a r r i s ' s a p p e a l was 

u n t i m e l y f i l e d . 

A f u l l p r o c e d u r a l h i s t o r y of t h i s m a t t er appears i n 

P a r r i s v. P r i s o n H e a l t h S e r v i c e s , I n c . , [Ms. 2070831, March 

13, 2009] ___ So. 3d ___ ( A l a . C i v . App. 2009). As t o the 

p r o c e d u r a l h i s t o r y p e r t i n e n t t o t h i s m a t t e r , the r e c o r d 

i n d i c a t e s t h a t on A p r i l 7, 2008, the t r i a l c o u r t e n t e r e d an 

or d e r d i s m i s s i n g P a r r i s ' s amended c o m p l a i n t a g a i n s t defendants 

P r i s o n H e a l t h S e r v i c e s , I n c . ( " P r i s o n H e a l t h " ) , Dr. W i l l i a m 

Hobbs, and Debbie Hunt ( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y 

as " t h e d e f e n d a n t s " ) . 1 

As t h i s c o u r t s t a t e d i n P a r r i s : 

"The r e c o r d does not i n d i c a t e t h a t P a r r i s f i l e d a 
postjudgment motion. The c a s e - a c t i o n summary shows 
t h a t on May 27, 2008, some 50 days a f t e r the t r i a l 
c o u r t e n t e r e d i t s o r d e r d i s m i s s i n g the amended 
c o m p l a i n t , P a r r i s f i l e d h i s n o t i c e of a p p e a l . The 

1 I n t h a t c o m p l a i n t , P a r r i s a l l e g e d t h a t the defendants had 
d e n i e d him m e d i c a l t r e a t m e n t a f t e r he had i n j u r e d h i s s h o u l d e r 
p l a y i n g b a s k e t b a l l . 
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defendants contend t h a t P a r r i s ' s n o t i c e of a p p e a l 
was u n t i m e l y because i t was f i l e d e i g h t days a f t e r 
the e x p i r a t i o n of the 42-day p e r i o d i n which P a r r i s 
had t o t i m e l y f i l e the n o t i c e of a p p e a l . See Rule 
4 ( a ) ( 1 ) , A l a . R. App. P. ( r e q u i r i n g a p peals t o be 
f i l e d w i t h i n 42 days of the e n t r y of judgment). 

" I n the case of an inmate's f i l i n g a n o t i c e of 
a p p e a l , the date the n o t i c e i s f i l e d i n the c o u r t 
c l e r k ' s o f f i c e i s not n e c e s s a r i l y c o n t r o l l i n g . In 
Houston v. Lack, 487 U.S. 266 (1988), the U n i t e d 
S t a t e s Supreme Co u r t h e l d t h a t a p r o se 
p r i s o n e r - l i t i g a n t ' s n o t i c e of a p p e a l was deemed 
f i l e d on the day t h a t the n o t i c e was a c c e p t e d by the 
p r i s o n m a i l system and not when i t a r r i v e d a t the 
c o u r t c l e r k ' s o f f i c e . The Alabama Supreme Co u r t 
adopted t h i s r u l e , known as the ' m a i l b o x r u l e , ' i n 
Ex p a r t e W i l l i a m s , 651 So. 2d 569 ( A l a . 1992), i n 
which the c o u r t h e l d t h a t a pro se 
p r i s o n e r - l i t i g a n t ' s p e t i t i o n f o r a w r i t of 
c e r t i o r a r i d i r e c t e d t o the Alabama Co u r t of C r i m i n a l 
A ppeals under Rule 25, A l a . R. App. P., was t i m e l y 
f i l e d on the date t h a t the p e t i t i o n was d e l i v e r e d t o 
the p r i s o n o f f i c i a l s f o r m a i l i n g . The ' m a i l b o x r u l e ' 
governs as t o the time of f i l i n g of the pro se 
p r i s o n e r - l i t i g a n t ' s n o t i c e of a p p e a l i n b o t h 
c r i m i n a l and c i v i l c a s e s . See Ex p a r t e Jones, 773 
So. 2d 989 ( A l a . 1998) (inmate's n o t i c e of a p p e a l 
was deemed f i l e d on the date he gave i t t o p r i s o n 
a u t h o r i t i e s f o r m a i l i n g ) ; V e t e t o v. Yocum, 793 So. 
2d 814 ( A l a . C i v . App. 2001) ( e x t e n d i n g t o c i v i l 
cases the r u l e t h a t a pro se p r i s o n e r - l i t i g a n t ' s 
n o t i c e of a p p e a l i s deemed f i l e d when t h a t document 
i s d e l i v e r e d t o a p r i s o n o f f i c i a l f o r m a i l i n g ) . " 

P a r r i s , So. 3d a t . Rule 4 ( c ) , A l a . R. App. P., 

p r o v i d e s as f o l l o w s : 

" I f an inmate c o n f i n e d i n an i n s t i t u t i o n and 
p r o c e e d i n g pro se f i l e s a n o t i c e of a p p e a l i n e i t h e r 
a c i v i l or a c r i m i n a l case, the n o t i c e w i l l be 
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c o n s i d e r e d t i m e l y f i l e d i f i t i s d e p o s i t e d i n the 
i n s t i t u t i o n ' s i n t e r n a l m a i l system on or b e f o r e the 
l a s t day f o r f i l i n g . I f an i n s t i t u t i o n has a system 
d e s i g n e d f o r ' l e g a l ' m a i l t o be p r o c e s s e d by the 
U n i t e d S t a t e s Post O f f i c e , the inmate must use t h a t 
system t o r e c e i v e the b e n e f i t of t h i s r u l e . T i m e l y 
f i l i n g may be shown by a n o t a r i z e d statement t h a t 
s e t s f o r t h the date the f i l i n g was d e p o s i t e d i n the 
i n s t i t u t i o n ' s m a i l system." 

The date t h a t P a r r i s m a i l e d h i s n o t i c e of a p p e a l t o the 

t r i a l c o u r t i s c r u c i a l because, i f the m a i l i n g was u n t i m e l y , 

t h i s c o u r t does not have j u r i s d i c t i o n t o c o n s i d e r t h i s a p p e a l . 

" [ A ] n u n t i m e l y f i l e d n o t i c e of a p p e a l r e s u l t s i n a l a c k of 

a p p e l l a t e j u r i s d i c t i o n , which cannot be waived." P a r k e r v.  

P a r k e r , 946 So. 2d 480, 485 ( A l a . C i v . App. 2006). To have 

t i m e l y f i l e d h i s n o t i c e of a p p e a l i n t h i s case, P a r r i s had t o 

have p l a c e d h i s n o t i c e of a p p e a l t o the Limestone C i r c u i t 

C o urt i n the p r i s o n ' s i n t e r n a l m a i l system by May 19, 2008. 

The u n v e r i f i e d c e r t i f i c a t e of s e r v i c e on P a r r i s ' s n o t i c e of 

a p p e a l s t a t e s t h a t the n o t i c e was p l a c e d i n the "U.S. M a i l " on 

May 8, 2008. However, i n i t i a l l y , t h e r e was no sworn e v i d e n c e 

i n the r e c o r d r e g a r d i n g when P a r r i s d e l i v e r e d h i s n o t i c e of 

a p p e a l t o the p r i s o n ' s m a i l system. Because t h i s c o u r t was 

unable t o determine the t i m e l i n e s s of P a r r i s ' s m a i l i n g , the 
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cause was remanded t o the t r i a l c o u r t f o r i t t o take e v i d e n c e 

on the i s s u e . 

I n i t s f i n d i n g s of f a c t i n the o r d e r i t e n t e r e d on 

remand, the t r i a l c o u r t s t a t e d t h a t , a c c o r d i n g t o the 

a f f i d a v i t of L t . John Romine, who a p p a r e n t l y worked a t the 

p r i s o n , " t h e r e a p p e a r [ e d ] t o be no l o g or r e c o r d " i n d i c a t i n g 

t h a t P a r r i s attempted t o d e p o s i t h i s n o t i c e of a p p e a l w i t h i n 

the p r i s o n m a i l system. I n h i s a f f i d a v i t , L t . Romine s t a t e d 

t h a t i t was the p r i s o n ' s p o l i c y t o l o g an inmate's " l e g a l 

m a i l " when the inmate r e q u e s t e d stamps f o r such m a i l , but, he 

s a i d , the person who kept the l o g d u r i n g the time i n q u e s t i o n 

no l o n g e r works f o r the Department of C o r r e c t i o n s , and p r i s o n 

o f f i c i a l s c o u l d not l o c a t e the l o g . The c o u r t f u r t h e r found 

t h a t , " [ a ] l t e r n a t i v e l y , inmates can stamp t h e i r own l e g a l m a i l 

u s i n g t h e i r own stamp and such m a i l i n g s would not have been 

lo g g e d by the mailroom c l e r k . " The t r i a l c o u r t n oted t h a t 

P a r r i s had s u b m i t t e d no e v i d e n c e i n d i c a t i n g t h a t he had used 

t h a t " a l t e r n a t i v e " method t o m a i l h i s n o t i c e of a p p e a l i n t h i s 

case. I n s t e a d , the t r i a l c o u r t s a i d , P a r r i s c l a i m e d t o have 

dropped h i s n o t i c e of a p p e a l i n t o the p r i s o n " l e g a l m a i l " 

m a i l b o x . However, the t r i a l c o u r t added, P a r r i s had a l s o 
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c l a i m e d t o have s u b m i t t e d l e t t e r s t o the c i r c u i t c l e r k ' s 

o f f i c e , and "the r e c o r d i s u n d i s p u t e d t h a t no such l e t t e r s 

were sent t o the C l e r k ' s o f f i c e , c a s t i n g doubt on P a r r i s ' s 

t e s t i m o n y c o n c e r n i n g m a i l i n g s . " 

K e l l y Sandy, a c l e r k i n the Limestone County C i r c u i t 

C l e r k ' s o f f i c e , s u b m i t t e d an a f f i d a v i t i n d i c a t i n g t h a t the 

c l e r k ' s o f f i c e d i d not r e c e i v e l e t t e r s t h a t P a r r i s c l a i m e d t o 

have sent i n q u i r i n g i n t o the s t a t u s of h i s case and i n f o r m i n g 

the c l e r k of h i s d e s i r e t o a p p e a l . Sandy s a i d t h a t i f the 

c l e r k ' s o f f i c e had r e c e i v e d such l e t t e r s from P a r r i s , t h e y 

would have been i n c l u d e d i n the o f f i c i a l r e c o r d ; the t r i a l 

c o u r t s t a t e d t h a t the l e t t e r s do not appear i n the r e c o r d . 

Moreover, a l t h o u g h Rule 4(c) p r o v i d e s t h a t " [ t ] i m e l y 

f i l i n g may be shown by a n o t a r i z e d statement t h a t s e t s f o r t h 

the date the f i l i n g was d e p o s i t e d i n the i n s t i t u t i o n ' s m a i l 

system," P a r r i s p r o v i d e d no such statement. The t r i a l c o u r t 

c o n c l u d e d t h a t , based upon the e v i d e n c e b e f o r e i t , P a r r i s had 

f a i l e d t o show t h a t he had t i m e l y and p r o c e d u r a l l y c o m p l i e d 

w i t h Rule 4 ( c ) ; t h u s , h i s n o t i c e of a p p e a l t o the Limestone 

C i r c u i t C ourt was u n t i m e l y . 
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P a r r i s appears t o have f a i l e d t o a v a i l h i m s e l f o f the 

mechanism p r o v i d e d f o r i n Rule 4 ( c ) - - a n o t a r i z e d statement 

s e t t i n g f o r t h the date on which the n o t i c e of a p p e a l was 

p l a c e d i n the p r i s o n m a i l i n g system--which would prove t h a t 

h i s n o t i c e of a p p e a l was t i m e l y m a i l e d . Our r e v i e w of the 

r e c o r d i n d i c a t e s t h a t no e v i d e n c e was p r e s e n t e d t h a t would 

i n d i c a t e t h a t the n o t i c e of appe a l was t i m e l y m a i l e d . On the 

o t h e r hand, the e v i d e n c e i s u n d i s p u t e d t h a t the n o t i c e of 

a p p e a l was f i l e d i n the c i r c u i t c l e r k ' s o f f i c e on May 27, 

2008, more than a week a f t e r the May 19, 2008, d e a d l i n e f o r 

f i l i n g a t i m e l y n o t i c e of a p p e a l . A c c o r d i n g l y , based upon the 

r e c o r d b e f o r e us, we must conclude t h a t P a r r i s ' s a p p e a l i s 

u n t i m e l y . 

Because P a r r i s ' s a p p e a l i s u n t i m e l y , t h i s c o u r t has no 

j u r i s d i c t i o n , and the a p p e a l must be d i s m i s s e d . Rule 2 (a) (1) , 

A l a . R. App. P. 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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