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F a c t s and P r o c e d u r a l H i s t o r y 

The Hobbses f i l e d a c o m p l a i n t a g a i n s t t h e C o u n t y , 

Thompson E n g i n e e r i n g , I n c . , and Hosea O. Weaver & Sons, I n c . 

( " t h e d e f e n d a n t s " ) . They a l l e g e d t h e f o l l o w i n g f a c t s i n t h e i r 

c o m p l a i n t : 

" I n June 2 0 0 1 , [ t h e H o b b s e s ] p u r c h a s e d t h a t c e r t a i n 
r e a l p r o p e r t y g e n e r a l l y d e s c r i b e d a t _ _ _ _ C e l e s t e 
C o u r t , S a r a l a n d , A l a b a m a . S u b s e q u e n t t o t h e 
p u r c h a s e o f t h e i r h o m e s t e a d p r o p e r t y , [ t h e H o b b s e s ] 
s p e n t s u b s t a n t i a l t i m e and money m a k i n g i m p r o v e m e n t s 
t o same i n c l u d i n g t h e c o n s t r u c t i o n o f a pond l o c a t e d 
on t h e i r p r o p e r t y w h i c h i s c o m p r i s e d o f f i v e (5) 
a c r e s more o r l e s s . 

"... On i n f o r m a t i o n and b e l i e f , b e g i n n i n g 
sometime i n 2008, a t o r n e a r t h e [Hobbses'] 
h o m e s t e a d , D e f e n d a n t s u n d e r t o o k a p r o j e c t 
d e n o m i n a t e d as 'MCR 2000-007 C e l e s t e Road' whereby 
c e r t a i n r o a d and s t o r m w a t e r d r a i n a g e s y s t e m work 
was p e r f o r m e d by Hosea O. Weaver & Sons u n d e r 
c o n t r a c t w i t h M o b i l e C o u n t y a n d / o r Thompson 
E n g i n e e r i n g . Thompson E n g i n e e r i n g d e s i g n e d t h e 
m o d i f i c a t i o n s t o t h e e x i s t i n g C o u n t y roadway 
( C e l e s t e Road) and a l s o d e s i g n e d m o d i f i c a t i o n s t o 
t h e s t o r m w a t e r c a p t u r e and d r a i n a g e s y s t e m i n t h e 
a r e a . Thompson E n g i n e e r i n g p e r f o r m e d t h i s w o rk 
p u r s u a n t t o a c o n t r a c t i t had w i t h M o b i l e C o u n t y . 
M o b i l e C o u n t y assumed a d u t y and i s u n d e r a 
r e s p o n s i b i l i t y u n d e r t h e l a w t o d e s i g n , m a i n t a i n and 
c o n s t r u c t a d e q u a t e and r e a s o n a b l e s t o r m w a t e r 
d r a i n a g e and f l o o d c o n t r o l m easures f o r t h i s a r e a o f 
t h e C o u n t y . ... 

"... As a r e s u l t o f t h e f a u l t y d e s i g n , 
c o n s t r u c t i o n and m a i n t e n a n c e o f t h e a f o r e d e s c r i b e d 
r o a d w ork and s t o r m w a t e r management s y s t e m , v a s t 
amounts o f s t o r m w a t e r now f l o w o n t o [ t h e Hobbses'] 
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p r o p e r t y , d e p o s i t i n g s i l t , d i r t , mud and o t h e r 
d e b r i s , where s u c h e v e n t s d i d n o t o c c u r b e f o r e t h e 
c o n s t r u c t i o n p r o j e c t . The [Hobbses'] home and r e a l 
p r o p e r t y , i n c l u d i n g t h e pond r e f e r e n c e d above, h a s , 
w i t h i n t h e p a s t two (2) y e a r s , s u s t a i n e d damage, 
d i m i n u t i o n o f v a l u e , and t h e [Hobbses'] r i g h t t o t h e 
p e a c e f u l use and e n j o y m e n t o f t h e i r p r o p e r t y , 
i n c l u d i n g , b u t n o t l i m i t e d t o , use as a c h u r c h 
r e t r e a t , has been i n t e r f e r e d w i t h . 

"... The f i r s t f l o o d i n g e v e n t ( s u b s e q u e n t t o and 
as a r e s u l t o f t h e D e f e n d a n t s ' w ork on t h i s p r o j e c t ) 
w h i c h damaged [ t h e Hobbses'] p r o p e r t y o c c u r r e d i n 
J u l y 2 0 0 8 ; f u r t h e r f l o o d i n g e v e n t s have o c c u r r e d on 
numerous, s u b s e q u e n t o c c a s i o n s p r e c e d i n g t h e f i l i n g 
o f t h i s s u i t . P l a i n t i f f , P a s t o r C l i n t o n Hobbs, has 
e x h a u s t e d a l l e f f o r t s t o have M o b i l e C o u n t y a n d / o r 
t h e D e f e n d a n t s r e m e d i a t e t h e f l o o d i n g p r o b l e m s 
c a u s e d by t h e f a u l t y d e s i g n , c o n s t r u c t i o n and 
m a i n t e n a n c e o f t h e roadway and s t o r m w a t e r s y s t e m . 
These e f f o r t s have p r o v e d u t t e r l y f r u i t l e s s i n t h a t 
f l o o d i n g o n t o and damage t o t h e [Hobbses'] p r o p e r t y 
i s c o n t i n u i n g t o t h e p r e s e n t . [The Hobbses] a v e r 
t h a t e a c h f l o o d i n g e v e n t i s a s e p a r a t e o c c u r r e n c e 
and i n j u r y . " 

I n c o u n t I o f t h e i r c o m p l a i n t , t h e Hobbses a s s e r t e d a 

c l a i m f o r damages a g a i n s t t h e d e f e n d a n t s as a r e s u l t o f 

a l l e g e d n e g l i g e n c e a n d / o r w a n t o n n e s s i n t h e d e s i g n , 

c o n s t r u c t i o n , a n d / o r m a i n t e n a n c e o f t h e d r a i n a g e s y s t e m . I n 

c o u n t I I o f t h e i r c o m p l a i n t , t h e y a s s e r t e d a c l a i m f o r damages 

b a s e d on n u i s a n c e and t r e s p a s s as a r e s u l t o f t h e a l l e g e d 

n e g l i g e n t d e s i g n , c o n s t r u c t i o n , a n d / o r m a i n t e n a n c e o f t h e 

roadway and d r a i n a g e s y s t e m . F i n a l l y , i n c o u n t I I I o f t h e i r 
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c o m p l a i n t , t h e Hobbses a s s e r t e d a c l a i m f o r i n j u n c t i v e r e l i e f . 

The C o u n t y f i l e d a m o t i o n t o d i s m i s s t h e c o m p l a i n t p u r s u a n t t o 

R u l e 1 2 ( b ) ( 6 ) , A l a . R. C i v . P., f o r f a i l u r e t o s t a t e a c l a i m 

upon w h i c h r e l i e f c o u l d be g r a n t e d and a b r i e f i n s u p p o r t o f 

t h a t m o t i o n , a r g u i n g t h a t i t was e n t i t l e d t o a d i s m i s s a l o f 

t h e Hobbses' a c t i o n a g a i n s t i t b a s e d on t h e Hobbses' f a i l u r e 

t o g i v e n o t i c e o f t h e i r c l a i m s b e f o r e f i l i n g t h e i r c o m p l a i n t , 

p u r s u a n t t o § 6-5-20 and § 11-12-8, A l a . Code 1 975. The 

Hobbses f i l e d a r e s p o n s e t o t h e m o t i o n t o d i s m i s s , and t h e 

C o u n t y r e p l i e d t o t h e i r r e s p o n s e . 

A f t e r c o n d u c t i n g a h e a r i n g on t h e m o t i o n , t h e c i r c u i t 

c o u r t on S e p t e m b e r 17, 2010, e n t e r e d an o r d e r g r a n t i n g t h e 

C o u n t y ' s m o t i o n t o d i s m i s s w i t h o u t s t a t i n g t h e g r o u n d s 

t h e r e f o r . On S e p t e m b e r 29, 2010, t h e Hobbses f i l e d a n o t i c e 

o f a p p e a l t o t h i s C o u r t . B e c a u s e t h e j u d g m e n t a p p e a l e d f r o m 

d i d n o t a p p e a r t o be a f i n a l j u d g m e n t , t h i s C o u r t on F e b r u a r y 

4, 2011, remanded t h e c a s e t o t h e c i r c u i t c o u r t f o r t h a t c o u r t 

(1) t o c e r t i f y t h e i n t e r l o c u t o r y o r d e r o f S e p t e m b e r 17, 2010, 

as a f i n a l j u d g m e n t u n d e r R u l e 5 4 ( b ) , A l a . R. C i v . P.; (2) t o 

a d j u d i c a t e t h e r e m a i n i n g c l a i m s r e l a t i n g t o Thompson 

E n g i n e e r i n g , I n c . , and Hosea O. Weaver & S o n s , I n c . , t h e r e b y 
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m a k i n g t h e i n t e r l o c u t o r y o r d e r f i n a l and a p p e a l a b l e ; o r (3) t o 

t a k e no a c t i o n , i n w h i c h e v e n t t h e a p p e a l w o u l d be d i s m i s s e d 

as b e i n g f r o m a n o n f i n a l j u d g m e n t . On F e b r u a r y 8, 2011, t h e 

c i r c u i t c o u r t c e r t i f i e d t h e i n t e r l o c u t o r y o r d e r o f S e p t e m b e r 

17, 2010, as a f i n a l j u d g m e n t u n d e r R u l e 5 4 ( b ) , A l a . R. C i v . 

P. 

S t a n d a r d o f R e v i e w 

"On a p p e a l , a d i s m i s s a l i s n o t e n t i t l e d t o a 
p r e s u m p t i o n o f c o r r e c t n e s s . J o n e s v. Lee C o u n t y  
C o m m i s s i o n , 394 So. 2d 928, 930 ( A l a . 1 9 8 1 ) ; A l l e n  
v. J o h n n y B a k e r H a u l i n g , I n c . , 545 So. 2d 771, 772 
( A l a . C i v . App. 1 9 8 9 ) . The a p p r o p r i a t e s t a n d a r d o f 
r e v i e w u n d e r R u l e 1 2 ( b ) ( 6 ) [ , A l a . R. C i v . P.,] i s 
w h e t h e r , when t h e a l l e g a t i o n s o f t h e c o m p l a i n t a r e 
v i e w e d most s t r o n g l y i n t h e p l e a d e r ' s f a v o r , i t 
a p p e a r s t h a t t h e p l e a d e r c o u l d p r o v e any s e t o f 
c i r c u m s t a n c e s t h a t w o u l d e n t i t l e h e r t o r e l i e f . 
R a l e y v. C i t i b a n c o f A l a b a m a / A n d a l u s i a , 474 So. 2d 
640, 641 ( A l a . 1 9 8 5 ) ; H i l l v. F a l l e t t a , 589 So. 2d 
746 ( A l a . C i v . App. 1 9 9 1 ) . I n m a k i n g t h i s 
d e t e r m i n a t i o n , t h i s C o u r t does n o t c o n s i d e r w h e t h e r 
t h e p l a i n t i f f w i l l u l t i m a t e l y p r e v a i l , b u t o n l y 
w h e t h e r she may p o s s i b l y p r e v a i l . F o n t e n o t v.  
B r a m l e t t , 470 So. 2d 669, 671 ( A l a . 1 9 8 5 ) ; R i c e v.  
U n i t e d I n s . Co. o f A m e r i c a , 465 So. 2d 1100, 1101 
( A l a . 1 9 8 4 ) . We n o t e t h a t a R u l e 1 2 ( b ) ( 6 ) d i s m i s s a l 
i s p r o p e r o n l y when i t a p p e a r s b e y o n d doubt t h a t t h e 
p l a i n t i f f c an p r o v e no s e t o f f a c t s i n s u p p o r t o f 
t h e c l a i m t h a t w o u l d e n t i t l e t h e p l a i n t i f f t o 
r e l i e f . G a r r e t t v. Hadden, 495 So. 2d 616, 617 
( A l a . 1 9 8 6 ) ; H i l l v. K r a f t , I n c . , 496 So. 2d 768, 
769 ( A l a . 1 9 8 6 ) . " 

Nance v. M a t t h e w s , 622 So. 2d 297, 299 ( A l a . 1 9 9 3 ) . 
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I s s u e 

The Hobbses r a i s e t h e f o l l o w i n g i s s u e on a p p e a l : Whether 

t h e c i r c u i t c o u r t e r r e d i n g r a n t i n g t h e C o u n t y ' s R u l e 

1 2 ( b ) ( 6 ) , A l a . R. C i v . P., m o t i o n t o d i s m i s s b a s e d upon t h e 

H o b b s e s ' f a i l u r e t o p r e s e n t t h e C o u n t y w i t h t i m e l y c l a i m s 

p u r s u a n t t o § 11-12-1 e t s e q . and § 6-5-20, A l a . Code 1975, 

when t h e r e l i e f t h e Hobbses s e e k i s , i n p a r t , i n j u n c t i v e 

r e l i e f , w h i c h i s h i s t o r i c a l l y e q u i t a b l e r e l i e f , and s u c h 

e q u i t a b l e c l a i m s a r e n o t s u b j e c t t o t h e n o t i c e p r o v i s i o n s o f 

§ 11-12-1 e t s e q . and § 6-5-20 by v i r t u e o f t h e h o l d i n g i n 

F o r d v. J e f f e r s o n C o u n t y , 774 So. 2d 60 0 ( A l a . C i v . App. 

2 0 0 0 ) . 

D i s c u s s i o n 

I n i t s m o t i o n t o d i s m i s s t h e c o m p l a i n t f o r f a i l u r e t o 

s t a t e a c l a i m p u r s u a n t t o R u l e 1 2 ( b ) ( 6 ) , A l a . R. C i v . P., and 

i t s b r i e f i n s u p p o r t o f t h a t m o t i o n and a g a i n i n i t s b r i e f t o 

t h i s C o u r t , t h e C o u n t y , c i t i n g § 6-5-20 and § 11-12-8, a r g u e s 

t h a t i t was e n t i t l e d t o a d i s m i s s a l o f t h e H o b b s e s ' c l a i m s 

a g a i n s t i t b e c a u s e t h e Hobbses had n o t p r e s e n t e d n o t i c e o f 

t h e i r c l a i m s a g a i n s t t h e C o u n t y t o t h e c o u n t y c o m m i s s i o n 

w i t h i n 12 months a f t e r t h e c l a i m s a c c r u e d . I n t h e i r b r i e f t o 
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t h i s C o u r t , t h e Hobbses c o n c e d e t h a t t h e y d i d n o t p r o v i d e 

n o t i c e o f t h e i r c l a i m s t o t h e C o u n t y w i t h i n t h a t 12-month 

p e r i o d . ( H o b b s e s ' b r i e f , a t p. 10.) 

S e c t i o n 6 - 5 - 2 0 ( a ) , A l a . Code 1975, p r o v i d e s : 

"An a c t i o n must n o t be commenced a g a i n s t a c o u n t y 
u n t i l t h e c l a i m has been p r e s e n t e d t o t h e c o u n t y 
c o m m i s s i o n , d i s a l l o w e d o r r e d u c e d by t h e c o m m i s s i o n 
and t h e r e d u c t i o n r e f u s e d by t h e c l a i m a n t . " 

S e c t i o n 11-12-8, A l a . Code 1975, p r o v i d e s : 

" A l l c l a i m s a g a i n s t c o u n t i e s must be p r e s e n t e d 
f o r a l l o w a n c e w i t h i n 12 months a f t e r t h e t i m e t h e y 
a c c r u e o r become p a y a b l e o r t h e same a r e b a r r e d , 
u n l e s s i t be a c l a i m due t o a m i n o r o r t o a l u n a t i c , 
who may p r e s e n t s u c h c l a i m w i t h i n 12 months a f t e r 
t h e r e m o v a l o f s u c h d i s a b i l i t y . " 

T h i s C o u r t d i s c u s s e d t h e a p p l i c a b i l i t y o f § 6-5-20 and § 

11-12-8, A l a . Code 1975, t o a s i m i l a r s i t u a t i o n i n W h e e l e r v. 

G e o r g e , 39 So. 3d 1061, 1088 ( A l a . 2 0 0 9 ) , and s t a t e d : 

" S e c t i o n 11-1-2, A l a . Code 1975, p r o v i d e s : 
' E v e r y c o u n t y i s a body c o r p o r a t e , w i t h power t o sue 
o r be s u e d i n any c o u r t o f r e c o r d . ' A c o u n t y i s n o t 
immune f r o m s u i t , t h e r e f o r e , b e c a u s e i t i s a 
g o v e r n m e n t a l e n t i t y . However, a l l c l a i m s a g a i n s t a 
c o u n t y , w h e t h e r i n t o r t o r i n c o n t r a c t , must c o m p l y 
w i t h t h e r e q u i r e m e n t o f a p r e s e n t m e n t o f an 
i t e m i z e d , v e r i f i e d c l a i m t o t h e c o u n t y c o m m i s s i o n . 
As t h i s C o u r t s t a t e d i n Cook v. S t . C l a i r C o u n t y , 
384 So. 2d 1, 5 ( A l a . 1 9 8 0 ) : 

" ' T h e r e i s no r e s t r i c t i o n t o t h e t y p e 
o f s u i t t h a t may be b r o u g h t a g a i n s t t h e 
c o u n t y -- t o r t o r c o n t r a c t . The o n l y 
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r e q u i r e m e n t s t h a t must be met r e g a r d i n g a 
s u i t a g a i n s t a c o u n t y a r e s e t out i n §§ 
6 - 5 - 2 0 ( a ) , 11-12-5, 11-12-6, and 11-12-8, 
Code 1975 r e q u i r i n g p r e s e n t m e n t o f an 
i t e m i z e d , v e r i f i e d c l a i m , t o t h e c o u n t y 
c o m m i s s i o n w i t h i n t w e l v e months o f a c c r u a l , 
and a c t e d on w i t h i n n i n e t y days p r i o r t o 
commencement o f t h e s u i t . ' 

" I t i s u n d i s p u t e d t h a t n e i t h e r [ o f t h e 
p l a i n t i f f s ] p r e s e n t e d a c l a i m t o t h e C o u n t y 
C o m m i s s i o n a t any t i m e . T h i s f a i l u r e t o f i l e t h e 
s t a t u t o r i l y mandated c l a i m a c t s as a p r o c e d u r a l b a r 
t o a l l c l a i m s a g a i n s t t h e C o u n t y and t h e C o u n t y 
C o m m i s s i o n . The summary judgment e n t e r e d i n t h e i r 
f a v o r i s due t o be a f f i r m e d " 

L i k e w i s e , i n t h i s c a s e , t h e Hobbses d i d n o t c o m p l y w i t h 

t h e r e q u i r e m e n t o f p r e s e n t m e n t o f t h e i r c l a i m s t o t h e c o u n t y 

c o m m i s s i o n b e f o r e f i l i n g s u i t . C o n s e q u e n t l y , t h e y c o n c e d e 

t h a t t h e i r c l a i m s p r e s e n t e d i n c o u n t s I and I I o f t h e 

c o m p l a i n t a l l e g i n g n e g l i g e n c e and w a n t o n n e s s ( c o u n t I) and 

t r e s p a s s and n u i s a n c e ( c o u n t I I ) a r e b a r r e d by § 6-5-20 and § 

11-12-8, A l a . Code 1975. However, c i t i n g F o r d v. J e f f e r s o n  

C o u n t y , s u p r a , t h e Hobbses a r g u e t h a t an e x c e p t i o n t o t h e 

p r e s e n t m e n t r e q u i r e m e n t e x i s t s i n c a s e s i n w h i c h t h e p l a i n t i f f 

s e e k s h i s t o r i c a l l y e q u i t a b l e (as o p p o s e d t o l e g a l ) r e m e d i e s . 

T h e r e f o r e , t h e y a r g u e , b e c a u s e c o u n t I I I o f t h e c o m p l a i n t 

s e e k s i n j u n c t i v e r e l i e f , t h a t c o u n t was n o t b a r r e d . 
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Count I I I o f t h e Hobbses' c o m p l a i n t s e t s f o r t h t h e 

f o l l o w i n g a l l e g a t i o n s and p r a y e r f o r r e l i e f : 

"[The Hobbses] a v e r t h a t w h i l e t h e damage t o t h e 
[Hobbses'] p r o p e r t y i s c o n t i n u i n g i n n a t u r e , t h e 
harm i s a b a t a b l e . [The Hobbses] f u r t h e r a v e r t h a t 
a b s e n t t h e i n t e r v e n t i o n o f t h i s C o u r t ' s e q u i t a b l e 
j u r i s d i c t i o n , [ t h e Hobbses] w i l l c o n t i n u e t o s u f f e r 
damage and i r r e p a r a b l e harm t o t h e i r p r o p e r t y , f o r 
w h i c h t h e r e i s no a d e q u a t e remedy a t l a w , and w i l l 
c o n t i n u e t o s u f f e r p e r s o n a l l y i f a c t i o n i s n o t t a k e n 
by t h e C o u r t t o e n j o i n D e f e n d a n t s f r o m f a i l i n g t o 
a b a t e t h e t r e s p a s s and n u i s a n c e c a u s e d by t h e i r 
j o i n t and s e v e r a l a c t s and o m i s s i o n s . [The Hobbses] 
p r a y f o r an O r d e r o f I n j u n c t i o n as f o l l o w s : 

"a) e n j o i n i n g t h e D e f e n d a n t s and 
o t h e r w i s e o r d e r i n g t h e abatement o f t h e 
c h a n n e l i z a t i o n o f w a t e r and o t h e r d e b r i s 
o n t o [ t h e Hobbses'] p r o p e r t y and o r d e r i n g 
t h e r e m e d i a t i o n o f t h e d e f e c t s and 
d e f i c i e n c i e s i n t h e roadway and d r a i n a g e 
s y s t e m as w e l l as t o t h e [Hobbses'] 
p r o p e r t y , i n c l u d i n g [ t h e Hobbses'] pond; 

"b) a w a r d i n g a t t o r n e y s f e e s and o t h e r 
c o s t s and e x p e n s e s t o w h i c h t h e [Hobbses] 
a r e e n t i t l e d u n d e r t h e p r e m i s e s ; 

"c) a w a r d i n g s u c h o t h e r r e l i e f as may 
be e q u i t a b l e and t o w h i c h t h e [Hobbses] a r e 
e n t i t l e d . " 

I n F o r d , s u p r a , t h r e e J e f f e r s o n C o u n t y p r o b a t i o n o f f i c e r s 

s u e d J e f f e r s o n C o u n t y and " J e f f e r s o n C o u n t y J u v e n i l e 

S e r v i c e s , " s e e k i n g damages and i n j u n c t i v e and d e c l a r a t o r y 

r e l i e f . 774 So. 2d a t 602. The c o u n t y d e f e n d a n t s moved t o 
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d i s m i s s t h e c o m p l a i n t , a l l e g i n g , i n p a r t , t h a t t h e o f f i c e r s 

had n o t p r o p e r l y f i l e d t h e i r c l a i m s a g a i n s t J e f f e r s o n C o u n t y 

i n a c c o r d a n c e w i t h § 6-5-20 and § 11-12-1 e t s e q . , A l a . Code 

1975. The t r i a l c o u r t e n t e r e d a judgment f o r t h e c o u n t y 

d e f e n d a n t s , and t h e o f f i c e r s a p p e a l e d . 

The A l a bama C o u r t o f C i v i l A p p e a l s r e v e r s e d t h e t r i a l 

c o u r t ' s judgment w i t h r e g a r d t o t h e o f f i c e r s ' c l a i m s f o r 

i n j u n c t i v e r e l i e f , r e a s o n i n g as f o l l o w s : 

"[W]e n o t e a c r u c i a l d i s t i n c t i o n , w i t h r e s p e c t t o 
t h e a p p l i c a b i l i t y o f t h e n o t i c e - o f - c l a i m s t a t u t e s , 
b e t w e e n l e g a l and e q u i t a b l e f o r m s o f r e l i e f . I n 
M o b i l e C o u n t y v. B a r n e s - C r e a r y S u p p l y Co., 225 A l a . 
127, 142 So. 72 ( 1 9 3 2 ) , t h e Alabama Supreme C o u r t 
c o n s i d e r e d t h e p r o p r i e t y o f an i n j u n c t i o n p r e v e n t i n g 
a c o u n t y , as w e l l as o t h e r e n t i t i e s , f r o m 
c o n s t r u c t i n g a h i g h w a y a b u t t i n g t h e c o m p l a i n a n t ' s 
p r o p e r t y where t h e c o m p l a i n a n t had n o t p r e s e n t e d h i s 
c l a i m t o t h e c o u n t y c o m m i s s i o n b e f o r e f i l i n g a s u i t 
i n e q u i t y . The A l a b a m a Supreme C o u r t a f f i r m e d t h e 
i n j u n c t i o n , r e a s o n i n g : 

" ' I t i s f u r t h e r a r g u e d t h a t t h e b i l l 
was d e m u r r a b l e f o r a f a i l u r e t o show a 
p r e s e n t a t i o n o f an i t e m i z e d , v e r i f i e d c l a i m 
a g a i n s t t h e c o u n t y . S e c t i o n 228, Code 1923 
[now § 11-12-8, A l a . Code 1 9 7 5 ] ; J o n e s v.  
J e f f e r s o n C o u n t y , 206 A l a . 13, 89 So. 174 
[ 1 9 2 1 ] . But we do n o t i n t e r p r e t t h e 
s t a t u t e as a p p l i c a b l e t o a c a s e o f t h i s 
c h a r a c t e r . 

" ' A p p l i c a t i o n f o r i n j u n c t i o n 
p r e s u p p o s e s n e c e s s i t y f o r i m m e d i a t e a c t i o n 
t h a t a d e q u a t e r e l i e f may be had. And, as 
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s a i d by t h e W a s h i n g t o n c o u r t i n K i s e r v.  
D o u g l a s C o u n t y , 70 Wash. 242, 126 P. 622 
[ 1 9 1 2 ] , i f t h e s t a t u t e be so c o n s t r u e d as 
a p p l i c a b l e t o s u c h a c a s e as t h i s , " i t 
w o u l d f o l l o w t h a t i n a l l c a s e s where a 
c l a i m f o r e q u i t a b l e r e l i e f e x i s t e d t h e 
p a r t y a g g r i e v e d w o u l d be o b l i g e d t o s u f f e r 
a t h r e a t e n e d i n j u r y o r i n v a s i o n o f p r o p e r t y 
r i g h t b e f o r e he c o u l d o b t a i n r e d r e s s o r 
r e l i e f . " And i n Sammons v. G l o v e r s v i l l e , 
175 N.Y. 34 6, 67 N.E. 622 [1 9 0 3 ] , a s i m i l a r 
s t a t u t e was h e l d t o have no a p p l i c a t i o n t o 
a s u i t on t h e e q u i t y s i d e o f t h e c o u r t . We 
t h i n k t h e h o l d i n g o f t h e s e a u t h o r i t i e s 
s o u n d , and a p p r o v e t h e same. 

"'The c a s e o f J o n e s v. J e f f e r s o n  
C o u n t y , s u p r a , upon w h i c h a p p e l l a n t r e l i e s , 
was n o t a c a s e o f t h i s c h a r a c t e r , b u t an 
a c t i o n a t l a w , and i s h e r e i n a p p l i c a b l e . ' 

"225 A l a . a t 12 9-30 , 142 So. a t 73-74. Thus, i t  
w o u l d a p p e a r t h a t t h e c o u n t y n o t i c e - o f - c l a i m  
s t a t u t e s a r e i n a p p l i c a b l e t o c l a i m s t h a t s e e k  
h i s t o r i c a l l y e q u i t a b l e (as o p p o s e d t o l e g a l )  
r e m e d i e s . To t h e e x t e n t t h a t t h e t r i a l c o u r t ' s 
j udgment b a r r e d t h e i s s u a n c e o f permanent i n j u n c t i v e 
r e l i e f a g a i n s t t h e d e f e n d a n t s b a s e d upon t h e 
d e p r i v a t i o n s o f s t a t e c o n s t i t u t i o n a l r i g h t s o f f r e e 
s p e e c h a s s e r t e d by t h e o f f i c e r s , t h e t r i a l c o u r t 
e r r e d i n e n t e r i n g t h e summary judgment i n f a v o r o f 
t h e d e f e n d a n t s on t h e b a s i s o f t h e n o t i c e - o f - c l a i m 
s t a t u t e s . " 

F o r d , 774 So. 2d a t 604-05 ( f o o t n o t e o m i t t e d ; e m p h a s i s a d d e d ) . 

The C o u n t y a r g u e s t h a t t h e e x c e p t i o n t o t h e n o t i c e - o f -

c l a i m s t a t u t e s n o t e d i n F o r d does n o t a p p l y i n t h i s c a s e 

b e c a u s e , i t s a y s , t h e Hobbses d i d n o t s e e k h i s t o r i c a l l y 
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e q u i t a b l e r e l i e f . S p e c i f i c a l l y , t h e C o u n t y c o n t e n d s t h a t , 

b e c a u s e t h e Hobbses s o u g h t t o f o r c e o r comp e l t h e C o u n t y t o 

a c t , r a t h e r t h a n t o p r e v e n t i t f r o m a c t i n g , t h e r e l i e f s o u g h t 

" i s c l e a r l y b e y o n d t h a t c o n t e m p l a t e d by t h e c o u r t i n F o r d . " 

( C o u n t y ' s b r i e f , a t p. 14.) The C o u n t y a l s o a r g u e s t h a t t h e 

Hobbses a r e p r e c l u d e d f r o m s e e k i n g e q u i t a b l e r e l i e f b e c a u s e 

t h e y a l l e g e d l y h ad an a d e q u a t e remedy a t l a w t o co m p e n s a t e 

them f o r t h e damage b u t d i d n o t t i m e l y p u r s u e t h a t remedy. I n 

r e s p o n s e , t h e Hobbses a r g u e : 

an 
o r 

"One Alabama l e g a l a u t h o r i t y d e f i n e s 
i n j u n c t i o n as 'a command t o a p e r s o n t o do 
r e f r a i n f r o m d o i n g an a c t . I t may be m a n d a t o r y , 
r e q u i r i n g t h e p e r s o n t o r e s t o r e t h i n g s t o a f o r m e r 
c o n d i t i o n , o r i t may be p r o h i b i t o r y , w h i c h r e s t r a i n s 
a p e r s o n f r o m t h e c o n t i n u a n c e o f some a c t w h i c h i s 
i n j u r i o u s t o t h e P l a i n t i f f . The i n j u n c t i o n i s t h e 
most e f f e c t i v e and e x t e n s i v e o f a l l e q u a b l e 
r e m e d i e s . ... I t s h i s t o r y i s l o s t i n a n t i q u i t y . ' 
M c C l o u d , G r o v e r S., E q u a b l e Remedies and  
E x t r a o r d i n a r y W r i t s i n Alabama (2nd E d i t i o n ) (1994) 
p. 134. I t i s r e c o g n i z e d u n d e r Alabama l a w t h a t an 
i n j u n c t i o n i s an a p p r o p r i a t e remedy where t h e 
t r e s p a s s i s o f a c o n t i n u o u s o r r e p e a t e d n a t u r e . 
See, Orso v. C a t e r , 272 A l a . 657, 133 So. 2d 864 
( 1 9 6 1 ) . E q u i t y has j u r i s d i c t i o n t o e n j o i n 
c o n t i n u i n g t r e s p a s s e s . Monsanto C h e m i c a l Co. v.  
F i n c h e r , 272 A l a . 534, 133 So. 2d 192 ( 1 9 6 1 ) . 

"[The C o u n t y ] c l a i m s t h a t t h e h o l d i n g i n F o r d 
does n o t a p p l y b e c a u s e t h e [Hobbses] 'seek t o f o r c e 
t h e C o u n t y t o a c t . ' [ C o u n t y ' s ] B r i e f , p. 14. I n 
f a c t , [ t h e Hobbses] s e e k an o r d e r f r o m t h e t r i a l 
c o u r t e n j o i n i n g t h e [ C o u n t y ] f r o m a l l o w i n g t h e 
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c o n t i n u i n g t r e s p a s s t o o c c u r . To t h e e x t e n t t h a t 
r e q u i r e s a c t i o n on t h e p a r t o f M o b i l e C o u n t y , s u c h 
i s n o t b e y o n d t h e s c o p e o f t h e h i s t o r i c a l l y 
e q u i t a b l e remedy o f an i n j u n c t i o n , n o r does i t make 
an i n j u n c t i o n s o m e t h i n g o t h e r t h a n a e q u i t a b l e 
remedy. ... 

f i 

"[The C o u n t y ] a l s o c l a i m s t h a t [ t h e Hobbses] had 
an a d e q u a t e remedy a t l a w . The a l l e g e d f a c t s b e l i e 
t h a t p o s i t i o n . The c o n d i t i o n t h a t now e x i s t s , as 
a l l e g e d , w h i c h c a u s e s i n j u r y and damage t o t h e 
[Hobbses'] p r o p e r t y w i l l c o n t i n u e t o so e x i s t u n l e s s 
and u n t i l r e m e d i a l a c t i o n i s t a k e n . A g a i n , t h e 
[Hobbses'] c l a i m [ ] f o r i n j u n c t i v e r e l i e f i s f o r t h e 
a batement o f a c o n t i n u i n g t o r t w h i c h w i l l c o n t i n u e 
a f t e r e v e r y s i g n i f i c a n t r a i n f a l l e v e n t t o t h e 
d e t r i m e n t o f [ t h e Hobbses'] p e a c e f u l use and 
e n j o y m e n t o f t h e i r p r o p e r t y as w e l l as t o t h e v a l u e 
o f same. No amount o f l e g a l damages w i l l b r i n g t h e 
m a t t e r t o s t a t u s quo o r o t h e r w i s e p r o t e c t t h e 
H o b b s [ e s ] f r o m f u r t h e r damage." 

(Hobbses' r e p l y b r i e f , a t pp. 2-3, 4.) We f i n d t h e H obbses' 

arguments more p e r s u a s i v e . 

I n Town o f Y o r k v. M c A l p i n , 232 A l a . 158 , 167 So. 539 

( 1 9 3 6 ) , t h e p l a i n t i f f b r o u g h t a s u i t i n e q u i t y t o r e q u i r e t h e 

a batement o f a n u i s a n c e and t h e payment o f damages as a r e s u l t 

o f t h e n u i s a n c e when c u l v e r t s were c o n s t r u c t e d i n s u c h a way 

as t o c a u s e s u r f a c e w a t e r t o o v e r f l o w o n t o h i s p r o p e r t y . The 

l o w e r c o u r t r e n d e r e d a judgment a b a t i n g t h e n u i s a n c e and 

a w a r d i n g damages, and t h i s C o u r t a f f i r m e d t h e j u d g m e n t , n o t i n g 

13 



1100004 

i n i t i a l l y : "The a u t h o r i t i e s a r e t o t h e e f f e c t t h a t a n u i s a n c e 

s u c h as i s h e r e c o m p l a i n e d o f may be a b a t e d i n a p r o p e r c a s e , 

and damages a s c e r t a i n e d and a l l o w e d by a c o u r t o f e q u i t y . " 

M c A l p i n , 232 A l a . a t 159, 1 67 So. a t 539. The C o u r t a l s o 

h e l d : " [ I ] n j u n c t i o n i s a p r o p e r remedy t o r e s t r a i n r e p e a t e d 

o r c o n t i n u i n g t r e s p a s s e s where t h e remedy a t l a w i s i n a d e q u a t e 

b e c a u s e o f t h e n a t u r e o f t h e i n j u r y , o r b e c a u s e o f t h e 

n e c e s s i t y o f m u l t i p l i c i t y o f a c t i o n s t o o b t a i n r e d r e s s . " 232 

A l a . a t 159, 167 So. a t 540. 

I n t h i s c a s e , t h e Hobbses s o u g h t an i n j u n c t i o n t o a b a t e 

a c o n t i n u i n g t r e s p a s s . B a s e d on t h e a u t h o r i t i e s c i t e d h e r e i n , 

t h e C o u n t y ' s a rguments t h a t t h e Hobbses were n o t s e e k i n g 

h i s t o r i c a l l y e q u i t a b l e r e l i e f and t h a t t h e y had an a d e q u a t e 

remedy a t l a w a r e w i t h o u t m e r i t . The Hobbses s o u g h t 

h i s t o r i c a l l y e q u i t a b l e r e l i e f -- i . e . , an i n j u n c t i o n -- i n 

c o u n t I I I o f t h e i r c o m p l a i n t . B a s e d on t h e h o l d i n g i n F o r d , 

t h a t c l a i m i s n o t b a r r e d by § 6-5-20 and § 11-12-8, A l a . Code 

1975. T h e r e f o r e , t h e c i r c u i t c o u r t e r r e d t o t h e e x t e n t i t 

d i s m i s s e d c o u n t I I I o f t h e c o m p l a i n t b a s e d on t h e H o b b s e s ' 

f a i l u r e t o n o t i f y t h e C o u n t y o f t h e i r c l a i m w i t h i n t h e 

s t a t u t o r y 12-month p e r i o d . 
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C o n c l u s i o n 

F o r t h e a b o v e - s t a t e d r e a s o n s , we a f f i r m t h e c i r c u i t 

c o u r t ' s judgment o f d i s m i s s a l as t o c o u n t s I and I I o f t h e 

c o m p l a i n t as t o t h e C o u n t y . As t o c o u n t I I I o f t h e c o m p l a i n t , 

we r e v e r s e t h e c i r c u i t c o u r t ' s judgment o f d i s m i s s a l , and we 

remand t h e c a s e f o r f u r t h e r p r o c e e d i n g s . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Cobb, C . J . , and W o o d a l l , S t u a r t , B o l i n , P a r k e r , Murdock, 

Shaw, and M a i n , J J . , c o n c u r . 
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