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P a t r i c i a W o r k i n g , R i c k E r d e m i r , and F l o y d M c G i n n i s a p p e a l 

f r o m an o r d e r o f t h e J e f f e r s o n C i r c u i t C o u r t d e n y i n g t h e i r 
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a p p e a l i n p a r t , and remand t h e c a s e w i t h d i r e c t i o n s . 
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I . F a c t s and P r o c e d u r a l H i s t o r y 

These p a r t i e s have p r e v i o u s l y been b e f o r e t h i s C o u r t . 

See W o r k i n g v. J e f f e r s o n C o u n t y E l e c t i o n Comm'n, 2 So. 3d 827 

( A l a . 2008) ("Working I " ) . B e c a u s e a knowledge o f t h e f a c t s 

and p r o c e d u r a l h i s t o r y o f W o r k i n g I i s n e c e s s a r y f o r a 

c o m p l e t e u n d e r s t a n d i n g o f t h e i s s u e s p r e s e n t e d by t h i s a p p e a l , 

a d e t a i l e d s t a t e m e n t o f t h e f a c t s and p r o c e d u r a l h i s t o r y i n 

W o r k i n g I i s s e t f o r t h b e l o w : 

"On O c t o b e r 9, 2007, L a r r y L a n g f o r d , t h e member 
of t h e J e f f e r s o n C o u n t y C o m m i s s i o n r e p r e s e n t i n g 
d i s t r i c t 1, was e l e c t e d mayor o f t h e C i t y o f 
B i r m i n g h a m . He t h e r e a f t e r r e s i g n e d h i s s e a t on t h e 
J e f f e r s o n C o u n t y C o m m i s s i o n . On O c t o b e r 29, 2007, 
t h e [ J C E C ] , p u r s u a n t t o A c t No. 784, A l a . A c t s 1 9 7 7 , 1 

a d o p t e d a r e s o l u t i o n c a l l i n g f o r a s p e c i a l e l e c t i o n 
t o f i l l t h e s e a t v a c a t e d by L a n g f o r d . The r e s o l u t i o n 
s e t t h e s p e c i a l e l e c t i o n f o r F e b r u a r y 5, 2008 -- t h e 
d a t e o f Alabama's p r e s i d e n t i a l - p r e f e r e n c e p r i m a r i e s . 
F r e d L. Plump, George F. Bowman, and W i l l i a m A. 
B e l l , S r . , were among t h o s e who q u a l i f i e d t o r u n f o r 
th e d i s t r i c t 1 s e a t on t h e c o u n t y c o m m i s s i o n . 

"On November 21, 2007, G o v e r n o r Bob R i l e y 
a p p o i n t e d George F. Bowman t o f i l l t h e v a c a n t 
d i s t r i c t 1 s e a t on t h e J e f f e r s o n C o u n t y C o m m i s s i o n . 
The G o v e r n o r ' s a p p o i n t m e n t was made p u r s u a n t t o a 
g e n e r a l l a w , § 1 1 - 3 - 1 ( b ) , A l a . Code 1 9 7 5 . 2 

"On J a n u a r y 31, 2008, P a t r i c i a W o r k i n g and R i c k 
E r d e m i r f i l e d a c o m p l a i n t f o r d e c l a r a t o r y r e l i e f i n 
t h e J e f f e r s o n C i r c u i t C o u r t , naming as d e f e n d a n t s 
t h e [ J C E C ] and i t s i n d i v i d u a l members, namely 
J e f f e r s o n C o u n t y P r o b a t e Judge A l a n K i n g , J e f f e r s o n 
C o u n t y S h e r i f f M i k e H a l e , and J e f f e r s o n C o u n t y 

2 



1091055 

C i r c u i t C l e r k A n n e - M a r i e A d a m s . [ 1 ] Among o t h e r 
t h i n g s , t h e y a l l e g e d t h a t t h e y were r e s i d e n t s and 
t a x p a y e r s i n J e f f e r s o n C o u n t y and t h a t t h e s p e c i a l 
e l e c t i o n was u n a u t h o r i z e d and u n c o n s t i t u t i o n a l 
b e c a u s e , t h e y s a i d , A c t No. 784, A l a . A c t s 1977, 
v i o l a t e d § 105 o f t h e Alabama C o n s t i t u t i o n o f 1 9 0 1 , 3 

and t h a t , even i f A c t No. 784 was n o t 
u n c o n s t i t u t i o n a l and a u t h o r i z e d t h e s p e c i a l 
e l e c t i o n , t h e d a t e s e t by t h e [ J C E C ] f o r t h e s p e c i a l 
e l e c t i o n was i n c o r r e c t . A c c o m p a n y i n g t h e c o m p l a i n t 
were an a p p l i c a t i o n f o r a t e m p o r a r y r e s t r a i n i n g 
o r d e r and a m o t i o n f o r a p r e l i m i n a r y i n j u n c t i o n . 

"On F e b r u a r y 1, 2008, t h e J e f f e r s o n C i r c u i t 
C o u r t c o n d u c t e d an e x p e d i t e d h e a r i n g i n w h i c h i t 
n o t e d t h e a b s e n c e o f p o t e n t i a l l y i n t e r e s t e d p a r t i e s 
and i s s u e d an o r d e r h o l d i n g t h a t i t w o u l d n o t have 
s u b j e c t - m a t t e r j u r i s d i c t i o n u n t i l t h e a t t o r n e y 
g e n e r a l was s e r v e d w i t h a c o p y o f t h e c o m p l a i n t 
p u r s u a n t t o A l a . Code 1975, § 6-6-227. I t f u r t h e r 
s t a t e d t h a t t h e m a t t e r w o u l d be h e l d u n d e r 
s u b m i s s i o n u n t i l t h e p l a i n t i f f s had c o m p l i e d w i t h § 
6-6-227. S u b s e q u e n t t o t h e e n t r y o f t h a t o r d e r , t h e 
a t t o r n e y g e n e r a l was s e r v e d w i t h a copy o f t h e 
c o m p l a i n t and f i l e d an answer s t a t i n g t h a t he was 
e n t i t l e d t o be h e a r d on t h e i s s u e o f t h e 
c o n s t i t u t i o n a l i t y o f A c t No. 784, and t h a t b e c a u s e 
A c t No. 784 i s u n c o n s t i t u t i o n a l , t h e c i r c u i t c o u r t 
s h o u l d e n j o i n t h e [ J C E C ] f r o m c a n v a s s i n g t h e v o t e s 
and c e r t i f y i n g t h e r e s u l t s o f t h e s p e c i a l e l e c t i o n . 
I n a d d i t i o n , on F e b r u a r y 6, 2008, Plump f i l e d a 
m o t i o n t o i n t e r v e n e as a d e f e n d a n t , w h i c h t h e c o u r t 
l a t e r g r a n t e d . 

"The s p e c i a l e l e c t i o n was h e l d on F e b r u a r y 5, 
2008. On F e b r u a r y 12, F l o y d M c G i n n i s f i l e d a 
' J o i n d e r o f V e r i f i e d C o m p l a i n t ' and, w i t h W o r k i n g 

1 I n t h e c o m p l a i n t , W o r k i n g and E r d e m i r s t a t e d t h a t t h e y 
had named K i n g , H a l e , and Adams "as i n d i v i d u a l d e f e n d a n t s 
s o l e l y f o r t h e p u r p o s e o f s e c u r i n g any needed r e l i e f i n t h e 
n a t u r e o f a w r i t o f mandamus." 
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and E r d e m i r , amended t h e c o m p l a i n t t o add B e l l as a 
d e f e n d a n t . M c G i n n i s , W o r k i n g , and E r d e m i r 
( c o l l e c t i v e l y r e f e r r e d t o as 'the W o r k i n g 
p l a i n t i f f s ' ) e a c h f i l e d a v e r i f i c a t i o n i n s u p p o r t o f 
t h e amended c o m p l a i n t . 

"On F e b r u a r y 13, 2008, t h e W o r k i n g p l a i n t i f f s 
f i l e d a n o t i c e o f a p p e a l t o t h i s C o u r t f r o m t h e 
t r i a l c o u r t ' s F e b r u a r y 1, 2008, o r d e r and, 
s p e c i f i c a l l y , i t s e f f e c t i v e d e n i a l o f a t e m p o r a r y 
r e s t r a i n i n g o r d e r and a p r e l i m i n a r y i n j u n c t i o n by 
h o l d i n g t h e c a s e 'under s u b m i s s i o n . ' On F e b r u a r y 14, 
2008, t h i s C o u r t g r a n t e d an emergency m o t i o n f i l e d 
by t h e W o r k i n g p l a i n t i f f s , e n j o i n i n g t h e [ J C E C ] f r o m 
c e r t i f y i n g t h e r e s u l t s o f t h e s p e c i a l e l e c t i o n u n t i l 
f u r t h e r o r d e r o f t h i s C o u r t . On F e b r u a r y 20, 2008, 
t h i s C o u r t i s s u e d an o r d e r n o t i n g t h a t i t a p p e a r e d 
t h e s t a t u t o r y n o t i c e r e q u i r e m e n t s p e r t a i n i n g t o t h e 
a t t o r n e y g e n e r a l had been met, r e m a n d i n g t h e c a u s e 
t o t h e t r i a l c o u r t f o r a r u l i n g on t h e m e r i t s o f t h e 
W o r k i n g p l a i n t i f f s ' c l a i m s , and m a i n t a i n i n g i n p l a c e 
t h e i n j u n c t i o n p r o h i b i t i n g t h e c e r t i f i c a t i o n o f t h e 
r e s u l t s o f t h e F e b r u a r y 5 s p e c i a l e l e c t i o n p e n d i n g 
f u r t h e r o r d e r o f t h i s C o u r t . (Case no. 1070693.) 

"On F e b r u a r y 21, 2008, t h e d e f e n d a n t s moved t o 
d i s m i s s t h e a c t i o n on t h e b a s e s , among o t h e r s , t h a t 
t h e W o r k i n g p l a i n t i f f s l a c k e d s t a n d i n g t o p u r s u e 
t h e i r c l a i m s b e c a u s e , as was u n d i s p u t e d , W o r k i n g and 
E r d e m i r d i d n o t a c t u a l l y r e s i d e i n d i s t r i c t 1 o f 
J e f f e r s o n C o u n t y and M c G i n n i s had n o t s u f f e r e d a 
s u f f i c i e n t , p a r t i c u l a r i z e d i n j u r y . On F e b r u a r y 27, 
2008, Plump f i l e d an answer t o t h e c o m p l a i n t and a 
t h i r d - p a r t y c o m p l a i n t a s s e r t i n g a quo w a r r a n t o 
a c t i o n as a r e l a t o r f o r t h e S t a t e a g a i n s t Bowman. 
See A l a . Code 1975, § 6-6-597. 

"On F e b r u a r y 28, 2008, G o v e r n o r R i l e y f i l e d a 
m o t i o n , w h i c h was l a t e r g r a n t e d , t o i n t e r v e n e as a 
p l a i n t i f f . A l s o on F e b r u a r y 28, t h e W o r k i n g 
p l a i n t i f f s f i l e d a s e c o n d amended c o m p l a i n t , among 
o t h e r t h i n g s , a d d i n g a c l a i m t h a t t h e [ J C E C ] was 
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r e q u i r e d by A c t No. 2007-488 t o h o l d an e l e c t i o n a t 
t h e November 2008 g e n e r a l e l e c t i o n t o f i l l t h e 
d i s t r i c t 1 v a c a n c y and t h a t i t s r e f u s a l t o do so was 
a v i o l a t i o n o f p l a i n t i f f M c G i n n i s ' s r i g h t t o v o t e i n 
s u c h an e l e c t i o n . [ 2 ] 

"On M a r c h 6, 2008, B e l l f i l e d , and on M a r c h 9, 
2008, t h e t r i a l c o u r t g r a n t e d , a m o t i o n t o j o i n and 
t o amend Plump's t h i r d - p a r t y quo w a r r a n t o c o m p l a i n t 
a g a i n s t Bowman. The amended t h i r d - p a r t y c o m p l a i n t 
a l l e g e d t h a t B e l l was e n t i t l e d t o h o l d t h e o f f i c e o f 
C o u n t y C o m m i s s i o n e r f o r d i s t r i c t 1 b a s e d on t h e 
r e s u l t o f t h e s p e c i a l e l e c t i o n and t h a t Bowman was 
u n l a w f u l l y h o l d i n g t h a t o f f i c e . S p e c i f i c a l l y , B e l l 
and Plump a l l e g e d : 

" ' G o v e r n o r R i l e y d i d n o t have t h e 
a u t h o r i t y t o a p p o i n t G eorge Bowman t o t h e 
D i s t r i c t 1 s e a t b e c a u s e i t i s c l e a r t h a t a 
g e n e r a l s t a t e s t a t u t e , A c t 2007-488 
c o d i f i e d a t § 1 1 - 3 - 1 ( b ) , t h a t b e g i n s 
" U n l e s s a l o c a l l a w a u t h o r i z e s a s p e c i a l 
e l e c t i o n , " a l l o w s l o c a l l a w s on t h e same 
s u b j e c t t o c o e x i s t w i t h o u t v i o l a t i n g § 105 
o f t h e Alabama C o n s t i t u t i o n . B a l d w i n C o u n t y  
v. J e n k i n s , 494 So. 2d 584 ( A l a . 1 9 8 6 ) . ' 

" A f t e r c o n d u c t i n g a h e a r i n g , t h e t r i a l c o u r t 
i s s u e d a f i n a l j u d g m e n t . I n i t s j u d g m e n t , t h e t r i a l 
c o u r t h e l d t h a t t h e W o r k i n g p l a i n t i f f s l a c k e d 
s t a n d i n g t o p u r s u e t h e i r c l a i m s . As t o t h e m e r i t s o f 
t h e l i t i g a t i o n , t h e t r i a l c o u r t d e t e r m i n e d t h a t t h e 
l o c a l l a w on w h i c h t h e s p e c i a l e l e c t i o n was b a s e d , 
A c t No. 784, A l a . A c t s 1977, d i d n o t c o n f l i c t w i t h 
t h e g e n e r a l l a w , § 1 1 - 3 - 1 ( b ) , and t h e r e f o r e d i d n o t 
v i o l a t e § 105 o f t h e Alabama C o n s t i t u t i o n o f 1901, 

2 I n t h e s e c o n d amended c o m p l a i n t , W o r k i n g , E r d e m i r , and 
M c G i n n i s s t a t e d t h a t t h e y had named K i n g , H a l e , and Adams "as 
i n d i v i d u a l d e f e n d a n t s s o l e l y f o r t h e p u r p o s e o f s e c u r i n g any 
n e eded r e l i e f i n t h e n a t u r e o f a w r i t o f mandamus." See s u p r a 
n o t e 1. 
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b e c a u s e o f t h e p r o v i s o a t t h e b e g i n n i n g o f § 
11-3-1(b) a l l o w i n g l o c a l l a w s t o a u t h o r i z e s p e c i a l 
e l e c t i o n s t o f i l l v a c a n c i e s on c o u n t y c o m m i s s i o n s . 
F i n a l l y , t h e t r i a l c o u r t h e l d t h a t t h e [ J C E C ] had 
s e t t h e s p e c i a l e l e c t i o n f o r t h e c o r r e c t day. 

" C o n s i s t e n t w i t h t h e f o r e g o i n g d e t e r m i n a t i o n s , 
t h e t r i a l c o u r t s p e c i f i c a l l y r u l e d t h a t G o v e r n o r 
R i l e y ' s a p p o i n t m e n t o f Bowman t o t h e d i s t r i c t 1 s e a t 
f o r t h e J e f f e r s o n C o u n t y C o m m i s s i o n was u n a u t h o r i z e d 
and t h a t , when t h e f i n a l r e s u l t s o f t h e e l e c t i o n o f 
F e b r u a r y 5, 2008, a r e c e r t i f i e d by t h e [ J C E C ] , t h e 
w i n n e r o f t h e e l e c t i o n w i l l be e n t i t l e d t o h o l d t h e 
o f f i c e o f J e f f e r s o n C o u n t y c o m m i s s i o n e r f o r d i s t r i c t 
1. 

" 1The A l abama L e g i s l a t u r e e n a c t e d A c t No. 784 
e f f e c t i v e May 25, 1977, as a l o c a l l a w t h a t 
p u r p o r t e d t o a u t h o r i z e a s p e c i a l e l e c t i o n t o f i l l a 
v a c a n c y on t h e J e f f e r s o n C o u n t y C o m m i s s i o n c a u s e d by 
' d e a t h , r e s i g n a t i o n , impeachment, o r any c a u s e 
e x c e p t n o r m a l e x p i r a t i o n o f t e r m s . ' § 1, A c t No. 
•1 n A 784. 

" 2 S e c t i o n 11-3-1(b) now p r o v i d e s : 

U n l e s s a l o c a l l a w a u t h o r i z e s a s p e c i a l  
e l e c t i o n , any v a c a n c y on t h e c o u n t y 
c o m m i s s i o n s h a l l be f i l l e d by a p p o i n t m e n t 
by t h e G o v e r n o r . I f t h e a p p o i n t m e n t o c c u r s 
a t l e a s t 30 days b e f o r e t h e c l o s i n g o f 
p a r t y q u a l i f y i n g as p r o v i d e d i n S e c t i o n 
17-13-5, t h e p e r s o n a p p o i n t e d t o t h e 
v a c a t e d o f f i c e s h a l l o n l y s e r v e u n t i l s e v e n 
days a f t e r t h e n e x t g e n e r a l e l e c t i o n 
f o l l o w i n g t h e a p p o i n t m e n t as p r o v i d e d 
h e r e i n . The p e r s o n so a p p o i n t e d t o f i l l t h e 
v a c a n c y s h a l l meet t h e r e s i d e n c y 
r e q u i r e m e n t s i n s u b s e c t i o n ( a ) , and s h a l l 
h o l d o f f i c e f r o m t h e d a t e o f a p p o i n t m e n t 
u n t i l t h e e i g h t h day f o l l o w i n g t h e n e x t 
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g e n e r a l e l e c t i o n . I f t h e o r i g i n a l t e r m i n 
w h i c h t h e v a c a n c y o c c u r r e d w o u l d n o t have 
e x p i r e d on t h e e i g h t h day f o l l o w i n g t h e 
n e x t g e n e r a l e l e c t i o n a f t e r t h e 
a p p o i n t m e n t , t h e p e r s o n e l e c t e d a t t h e 
e l e c t i o n r e q u i r e d by o p e r a t i o n o f t h i s 
s u b s e c t i o n s h a l l s e r v e f o r a p e r i o d o f t i m e 
e q u a l t o t h e r e m a i n d e r o f t h e t e r m i n w h i c h 
t h e v a c a n c y was c r e a t e d . T h e r e a f t e r , 
e l e c t i o n f o r t h e c o u n t y c o m m i s s i o n s e a t 
s h a l l be as o t h e r w i s e p r o v i d e d by l a w . ' 

"The e m p h a s i z e d l a n g u a g e , however, was f i r s t 
i n c l u d e d i n t h i s s t a t u t o r y scheme e f f e c t i v e i n 2004. 
See A c t No. 2004-455, A l a . A c t s 2004. The s u b s t a n c e 
o f t h e f i r s t s e n t e n c e , w i t h o u t t h e e m p h a s i z e d 
l a n g u a g e , was p a r t o f t h e Alabama Code p r i o r t o t h e 
e n a c t m e n t o f A c t No. 784 i n 1977. U n t i l September 1, 
2007, i t was c o d i f i e d as § 11-3-6, A l a . Code 1975. 
E f f e c t i v e September 1, 2007, t h e e n t i r e p r o v i s i o n , 
i n c l u d i n g t h e e m p h a s i z e d l a n g u a g e and a d d i t i o n a l 
l a n g u a g e , was r e n u m b e r e d by A c t No. 2007-488 as § 
1 1 - 3 - 1 ( b ) . 

" 3 S e c t i o n 105 p r o v i d e s : 

"'No s p e c i a l , p r i v a t e , o r l o c a l l a w , 
e x c e p t a l a w f i x i n g t h e t i m e o f h o l d i n g 
c o u r t s , s h a l l be e n a c t e d i n any c a s e w h i c h 
i s p r o v i d e d f o r by a g e n e r a l l a w , o r when 
th e r e l i e f s o u g h t can be g i v e n by any c o u r t 
o f t h i s s t a t e ; and t h e c o u r t s , and n o t t h e 
l e g i s l a t u r e , s h a l l j u d g e as t o w h e t h e r t h e 
m a t t e r o f s a i d l a w i s p r o v i d e d f o r by a 
g e n e r a l l a w , and as t o w h e t h e r t h e r e l i e f 
s o u g h t can be g i v e n by any c o u r t ; n o r s h a l l 
t h e l e g i s l a t u r e i n d i r e c t l y e n a c t any s u c h 
s p e c i a l , p r i v a t e , o r l o c a l l a w by t h e 
p a r t i a l r e p e a l o f a g e n e r a l l a w . ' " 

W o r k i n g I , 2 So. 3d a t 828-31 ( f o o t n o t e o m i t t e d ) . 
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W o r k i n g , E r d e m i r , and M c G i n n i s ( h e r e i n a f t e r r e f e r r e d t o 

as " t h e W o r k i n g p l a i n t i f f s " ) , t h e G o v e r n o r , and Bowman e a c h 

a p p e a l e d ; we c o n s o l i d a t e d t h e a p p e a l s . T h i s C o u r t r e v e r s e d 

t h e t r i a l c o u r t ' s j u d g m e n t and remanded t h e c a u s e t o t h a t 

c o u r t , h o l d i n g , i n r e l e v a n t p a r t , t h a t t h e W o r k i n g p l a i n t i f f s 

h ad s t a n d i n g t o b r i n g t h e i r c l a i m s , W o r k i n g I , 2 So. 3d a t 

836, and t h a t A c t No. 784, A l a . A c t s 1977, was r e p e a l e d by t h e 

l e g i s l a t u r e ' s a d o p t i o n o f § 1 1 - 3 - 1 ( b ) , A l a . Code 1975. 2 So. 

3d a t 841. C o n s e q u e n t l y , we c o n c l u d e d : 

" [ T ] h e j u d g m e n t o f t h e t r i a l c o u r t u p h o l d i n g t h e 
v a l i d i t y o f t h e F e b r u a r y 5 s p e c i a l e l e c t i o n on t h e 
b a s i s o f i t s c o n c l u s i o n t h a t A c t No. 784 a u t h o r i z e d 
t h a t e l e c t i o n was i n e r r o r . The G o v e r n o r ' s 
a p p o i n t m e n t o f George F. Bowman t o f i l l t h e v a c a n t 
d i s t r i c t 1 s e a t on t h e J e f f e r s o n C o u n t y C o m m i s s i o n 
was i n a c c o r d a n c e w i t h § 11-3-1(b) and was l a w f u l . 
An e l e c t i o n f o r t h a t s e a t i s t o be h e l d as p a r t o f 
t h e November 2008 g e n e r a l e l e c t i o n . A c c o r d i n g l y , we 
r e v e r s e t h e t r i a l c o u r t ' s j u d g m e n t and remand t h e 
c a u s e b e f o r e us t o t h e t r i a l c o u r t f o r t h e e n t r y o f 
a j u d g m e n t c o n s i s t e n t w i t h t h i s o p i n i o n . " 3 

2 So. 3d a t 841-42. B a s e d on o u r d i s p o s i t i o n o f t h e a p p e a l s 

i n W o r k i n g I , we p r e t e r m i t t e d as u n n e c e s s a r y any d i s c u s s i o n o f 

t h e W o r k i n g p l a i n t i f f s ' s t a t e and f e d e r a l c o n s t i t u t i o n a l 

c l a i m s . See 2 So. 3d a t 841 n.11. 

3On remand, t h e t r i a l c o u r t e n t e r e d an o r d e r i n a c c o r d a n c e 
w i t h t h i s C o u r t ' s d i r e c t i o n s . 
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On J u l y 22, 2008, t h e W o r k i n g p l a i n t i f f s moved t h i s C o u r t 

f o r an award o f a t t o r n e y f e e s and e x p e n s e s a g a i n s t t h e J C E C . 4 

I n t h e m o t i o n , t h e W o r k i n g p l a i n t i f f s c o n t e n d e d , i n sum, t h a t 

t h e y were e n t i t l e d t o an award o f a t t o r n e y f e e s and e x p e n s e s 

u n d e r (1) 42 U.S.C. § 1 9 8 8 ; (2) R u l e 35, A l a . R. App. P.; and 

(3) t h e " c o m m o n - b e n e f i t " t h e o r y . See Ex p a r t e H o r n , 718 So. 

2d 694, 702 ( A l a . 1998) ( s t a t i n g t h a t a t t o r n e y f e e s a r e 

r e c o v e r a b l e , among o t h e r s i t u a t i o n s , "when j u s t i f i e d by 

s p e c i a l e q u i t y , " s u c h as "when t h e e f f o r t s o f t h e p l a i n t i f f ' s 

a t t o r n e y s r e n d e r a p u b l i c s e r v i c e o r r e s u l t i n a b e n e f i t t o 

t h e g e n e r a l p u b l i c " ) . 

T h i s C o u r t d e n i e d t h e W o r k i n g p l a i n t i f f s ' m o t i o n " w i t h o u t 

p r e j u d i c e t o t h e t r i a l c o u r t ' s c o n s i d e r i n g t h e q u e s t i o n s 

r a i s e d by t h i s m o t i o n " ; t h e r e a f t e r , t h e W o r k i n g p l a i n t i f f s 

f i l e d t h e i r m o t i o n f o r a t t o r n e y f e e s and e x p e n s e s i n t h e t r i a l 

c o u r t . 5 I n O c t o b e r 2009, t h e W o r k i n g p l a i n t i f f s f i l e d a 

4The W o r k i n g p l a i n t i f f s a l s o r e q u e s t e d t h a t t h i s C o u r t 
remand t h e c a u s e t o t h e t r i a l c o u r t f o r , among o t h e r t h i n g s , 
"a d e t e r m i n a t i o n o f ... any a p p o r t i o n m e n t o f t h e award among 
t h e o f f i c i a l s who s e r v e e x o f f i c i o as t h e [ J C E C ] . " 

5 B e t w e e n December 2008 and J a n u a r y 2010, t h e W o r k i n g 
p l a i n t i f f s p r e s e n t e d t o t h e t r i a l c o u r t numerous s u p p l e m e n t a l 
f i l i n g s i n s u p p o r t o f t h e i r m o t i o n ; t h o s e f i l i n g s i n c l u d e d , 
among o t h e r t h i n g s , two a f f i d a v i t s f r o m t h e i r c o u n s e l , A l b e r t 
L. J o r d a n , and an a f f i d a v i t f r o m a t t o r n e y A l g e r t S. A g r i c o l a , 
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" m o t i o n f o r an o r d e r d i r e c t i n g t h e p a r t i e s t o engage i n 

m e d i a t i o n " o f t h e W o r k i n g p l a i n t i f f s ' m o t i o n f o r a t t o r n e y f e e s 

and e x p e n s e s , c o n t e n d i n g t h a t " A l a . Code [1975, §] 6-6-20[,] 

d i r e c t s t h e [ t r i a l ] C o u r t t o e n t e r an o r d e r f o r m e d i a t i o n when 

one o f t h e p a r t i e s r e q u e s t s i t . " The t r i a l c o u r t , however, 

d i d n o t o r d e r m e d i a t i o n . 

A f t e r a h e a r i n g , t h e t r i a l c o u r t e n t e r e d an o r d e r on 

M a r c h 30, 2010, d e n y i n g t h e W o r k i n g p l a i n t i f f s ' m o t i o n f o r an 

award o f a t t o r n e y f e e s and e x p e n s e s and t a x i n g c o s t s as p a i d . 

I n t h e o r d e r , t h e t r i a l c o u r t c o n c l u d e d , i n p e r t i n e n t p a r t , 

t h a t "[42 U.S.C. § 1988] does n o t e n t i t l e t h e [ W o r k i n g ] 

p l a i n t i f f s t o an award o f p l a i n t i f f s ' a t t o r n e y f e e s u n d e r t h e 

p a r t i c u l a r f a c t s o f t h i s c a s e " and t h a t , a l t h o u g h " t h e 

[ W o r k i n g ] p l a i n t i f f s p r e v a i l e d [ i n t h e u n d e r l y i n g d e c l a r a t o r y -

j u d g m e n t a c t i o n ] , ... t h e v i c t o r y r e s u l t e d i n no r e a l b e n e f i t 

t o t h e p u b l i c . " The W o r k i n g p l a i n t i f f s a p p e a l . 

I I . D i s c u s s i o n  

A. S u b j e c t - M a t t e r J u r i s d i c t i o n 

The W o r k i n g p l a i n t i f f s p r e s e n t s e v e r a l i s s u e s f o r o u r 

r e v i e w ; however, b e f o r e we can a d d r e s s any o f t h o s e i s s u e s , we 

J r . 
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must f i r s t a d d r e s s two i s s u e s p e r t a i n i n g t o s u b j e c t - m a t t e r 

j u r i s d i c t i o n . S p e c i f i c a l l y , t h e JCEC c o n t e n d s t h a t i t i s 

immune f r o m an a c t i o n f o r money damages, i n c l u d i n g a t t o r n e y 

f e e s and e x p e n s e s , u n d e r t h e t h e o r i e s o f S t a t e i m m u n i t y and 

t h e i m m u n i t y p r o v i d e d by t h e E l e v e n t h Amendment t o t h e U n i t e d 

S t a t e s C o n s t i t u t i o n . 

1. S t a t e Immunity 

"The l o n g - s t a n d i n g l e g a l p r i n c i p l e o f s t a t e 
s o v e r e i g n i m m u n i t y i s w r i t t e n i n t o A l a b a ma's 
C o n s t i t u t i o n . ' A r t i c l e I , § 14, Alabama C o n s t i t u t i o n 
o f 1901, p r o v i d e s t h a t " t h e S t a t e o f Alabama s h a l l 
n e v e r be made a d e f e n d a n t i n any c o u r t o f l a w o r 
e q u i t y . " Under t h i s p r o v i s i o n , t h e S t a t e and i t s 
a g e n c i e s have a b s o l u t e i m m u n i t y f r o m s u i t i n any 
c o u r t . ' Ex p a r t e F r a n k l i n C o u n t y Dep't o f Human  
Res., 674 So. 2d 1277 , 1279 ( A l a . 1 996) ( c i t i n g 
B a r n e s v. D a l e , 530 So. 2d 770 ( A l a . 1 9 8 8 ) ) . " 

Alabama S t a t e Docks T e r m i n a l Ry. v. L y l e s , 797 So. 2d 432, 

434-35 ( A l a . 2 0 0 1 ) . 

" S e c t i o n 14 has been d e s c r i b e d as a ' n e a r l y 
i m p r e g n a b l e ' and ' a l m o s t i n v i n c i b l e ' ' w a l l ' t h a t 
p r o v i d e s t h e S t a t e an u n w a i v a b l e , a b s o l u t e i m m u n i t y 
f r o m s u i t i n any c o u r t . Alabama A g r i c . & Mech. U n i v .  
v. J o n e s , 895 So. 2d 867 ( A l a . 2 0 0 4 ) ; P a t t e r s o n v.  
G l a d w i n C o r p . , 835 So. 2d 137, 142 ( A l a . 2 0 0 2 ) ; and 
Alabama S t a t e Docks v. Saxon, 631 So. 2d 943, 94 6 
( A l a . 1 9 9 4 ) . When an a c t i o n i s one a g a i n s t t h e S t a t e 
o r a S t a t e a g e n c y , § 14 w h o l l y removes 
s u b j e c t - m a t t e r j u r i s d i c t i o n f r o m t h e c o u r t s . L y o n s  
v. R i v e r Road C o n s t r . , I n c . , 858 So. 2d 257, 261 
( A l a . 2 0 0 3 ) . An a c t i o n i s c o n s i d e r e d t o be a g a i n s t 
t h e S t a t e '"when a f a v o r a b l e r e s u l t f o r t h e 
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p l a i n t i f f w o u l d d i r e c t l y a f f e c t a c o n t r a c t o r 
p r o p e r t y r i g h t o f t h e S t a t e , o r w o u l d r e s u l t i n t h e 
p l a i n t i f f ' s r e c o v e r y o f money f r o m t h e [ S ] t a t e . " ' 
J o n e s , 895 So. 2d a t 873 ( q u o t i n g S h o a l s Cmty.  
C o l l e g e v. C o l a g r o s s , 674 So. 2d 1311, 1314 ( A l a . 
C i v . App. 1995)) ( e m p h a s i s added i n J o n e s ) . 

"The a p p e l l a t e c o u r t s o f t h i s S t a t e have 
g e n e r a l l y h e l d t h a t an a c t i o n may be b a r r e d by § 14 
i f i t s e e k s t o r e c o v e r damages o r f u n d s f r o m t h e 
S t a t e t r e a s u r y . Ex p a r t e Alabama Dep't o f M e n t a l  
H e a l t h & M e n t a l R e t a r d a t i o n , 937 So. 2d 1018, 1023 
( A l a . 2006) ( ' S o v e r e i g n i m m u n i t y b a r s c l a i m s a g a i n s t 
S t a t e a g e n c i e s on t h e r a t i o n a l e t h a t a damages award 
a g a i n s t a S t a t e a g e n c y w o u l d r e s u l t i n a m o n e t a r y 
l o s s t o t h e S t a t e t r e a s u r y . ' ) ; L y o n s , 858 So. 2d a t 
262 ( n o t i n g t h a t a p a r t y c o u l d n o t b r i n g an a c t i o n 
a g a i n s t a S t a t e o f f i c i a l , b e c a u s e ' [ s ] u c h an a c t i o n 
i m p e r m i s s i b l y s e e k s f u n d s f r o m t h e S t a t e t r e a s u r y ' ) ; 
A r m o r y Comm'n o f Alabama v. S t a u d t , 388 So. 2d 991, 
993-94 ( A l a . 1980) ( s t a t i n g t h a t an a c t i o n a g a i n s t 
t h e A r m o r y C o m m i s s i o n o f Alabama was b a r r e d by § 14 
b e c a u s e a judgment a g a i n s t i t 'would a d v e r s e l y 
a f f e c t t h e s t a t e t r e a s u r y ' ) ; S o u t h a l l v. S t r i c o s  
C o r p . , 275 A l a . 156, 158, 153 So. 2d 234, 235 (1963) 
( h o l d i n g t h a t § 14 p r e v e n t s an a c t i o n a g a i n s t t h e 
S t a t e when a r e s u l t f a v o r a b l e t o t h e p l a i n t i f f 
'would d i r e c t l y a f f e c t a c o n t r a c t o r p r o p e r t y r i g h t 
o f t h e S t a t e ' ) ; and Moody v. U n i v e r s i t y o f A l a b a m a , 
405 So. 2d 714, 717 ( A l a . C i v . App. 1981) ( n o t i n g 
t h a t an a c t i o n was b a r r e d b e c a u s e a r e s u l t i n t h e 
p l a i n t i f f ' s f a v o r ' c o u l d u l t i m a t e l y " t o u c h " t h e 
s t a t e t r e a s u r y by r e q u i r i n g t h e d i s b u r s e m e n t o f 
s t a t e f u n d s ' ) . A d d i t i o n a l l y , a p a r t y may n o t 
i n d i r e c t l y sue t h e S t a t e by s u i n g i t s o f f i c e r s o r 
a g e n t s '"when a r e s u l t f a v o r a b l e t o p l a i n t i f f w o u l d 
be d i r e c t l y t o a f f e c t t h e f i n a n c i a l s t a t u s o f t h e  
s t a t e t r e a s u r y . " ' P a t t e r s o n v. G l a d w i n C o r p . , 835 
So. 2d a t 142 ( q u o t i n g S t a t e Docks Comm'n v. B a r n e s , 
225 A l a . 403, 405, 143 So. 581, 582 (1932)) 
( e m p h a s i s added i n P a t t e r s o n ) . " 
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Ex p a r t e Town o f L o w n d e s b o r o , 950 So. 2d 1203, 1206 ( A l a . 

2 0 0 6 ) . A l s o , " i t i s c l e a r t h a t an award o f i n t e r i m a t t o r n e y 

f e e s and e x p e n s e s i m p a c t s t h e S t a t e t r e a s u r y and d i v e s t s i t o f 

f u n d s i n t h e v e r y way f o r b i d d e n by § 14." 950 So. 2d a t 1211¬

12 ( c i t i n g H a l e y v. B a r b o u r C o u n t y , 885 So. 2d 783, 789 ( A l a . 

2 0 0 4 ) ) . 

" T h i s c o n s t i t u t i o n a l l y g u a r a n t e e d p r i n c i p l e o f S t a t e 

i m m u n i t y a c t s as a j u r i s d i c t i o n a l b a r t o an a c t i o n a g a i n s t t h e 

S t a t e by p r e c l u d i n g a c o u r t f r o m e x e r c i s i n g s u b j e c t - m a t t e r 

j u r i s d i c t i o n . " L y o n s v. R i v e r Road C o n s t r . , I n c . , 858 So. 2d 

257, 261 ( c i t i n g L y l e s , 7 97 So. 2d a t 4 3 5 ) . Thus, i f t h e JCEC 

i s p r o t e c t e d by S t a t e i m m u n i t y , we must d i s m i s s f o r l a c k o f 

s u b j e c t - m a t t e r j u r i s d i c t i o n t h e W o r k i n g p l a i n t i f f s ' a c t i o n 

i n s o f a r as i t s e e k s an award o f a t t o r n e y f e e s and e x p e n s e s 

a g a i n s t t h e JCEC b a s e d on t h e W o r k i n g p l a i n t i f f s ' s t a t e - l a w 

c l a i m s . See L y o n s , 858 So. 2d a t 261 ( c i t i n g L y l e s , 797 So. 

2d a t 4 3 5 ) ; see a l s o W a t k i n s v. M i t c h e m , [Ms. 2090005, May 7, 

2010] So. 3d , ( A l a . C i v . App. 2010) ( " S o v e r e i g n 

i m m u n i t y , a r i s i n g p u r s u a n t t o t h e A l a b a m a C o n s t i t u t i o n o f 

1901, § 14, p r o v i d e s no p r o t e c t i o n t o t h e d e f e n d a n t s b e c a u s e 

' [ s ] e c t i o n 14 i m m u n i t y has no a p p l i c a b i l i t y t o f e d e r a l - l a w 
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c l a i m s . ' " ( q u o t i n g B e d s o l e v. C l a r k , 33 So. 3d 9, 13 ( A l a . 

C i v . App. 2 0 0 9 ) ) ) . 

The Alabama C o n s t i t u t i o n e x p r e s s l y p r o h i b i t s s u i t s 

a g a i n s t t h e S t a t e ; t h u s , as a t h r e s h o l d i s s u e , we must 

d e t e r m i n e w h e t h e r t h e W o r k i n g p l a i n t i f f s ' a c t i o n s e e k i n g an 

award o f a t t o r n e y f e e s and e x p e n s e s a g a i n s t t h e JCEC i s , i n 

e f f e c t , a s u i t a g a i n s t t h e S t a t e w i t h i n § 14. See Ar m o r y  

Comm'n o f Alabama v. S t a u d t , 388 So. 2d 991, 993 ( A l a . 1 9 8 0 ) . 

" ' T h i s C o u r t has h e l d t h a t " t h e use o f t h e 
word ' S t a t e ' i n S e c t i o n 14 was i n t e n d e d t o 
p r o t e c t f r o m s u i t o n l y i m m e d i a t e and 
s t r i c t l y g o v e r n m e n t a l a g e n c i e s o f t h e 
S t a t e . " T a l l a s e e h a t c h i e C r e e k W a t e r s h e d  
C o n s e r v a n c y D i s t . v. A l l r e d , 620 So. 2d 
628, 631 ( A l a . 1993) ( q u o t i n g Thomas v.  
Alabama Mun. E l e c . A u t h . , 432 So. 2d 470, 
480 ( A l a . 1 9 8 3 ) ) . Thus, we must d e t e r m i n e 
what c o n s t i t u t e s an " i m m e d i a t e and s t r i c t l y 
g o v e r n m e n t a l a g e n c [ y ] . " The t e s t f o r 
d e t e r m i n i n g w h e t h e r a l e g i s l a t i v e l y c r e a t e d 
body i s an i m m e d i a t e and s t r i c t l y 
g o v e r n m e n t a l a g e n c y f o r p u r p o s e s o f a 
s o v e r e i g n - i m m u n i t y a n a l y s i s i n v o l v e s an 
a s s e s s m e n t o f (1) t h e c h a r a c t e r o f t h e 
power d e l e g a t e d t o t h e body; (2) t h e 
r e l a t i o n o f t h e body t o t h e S t a t e ; and (3) 
t h e n a t u r e o f t h e f u n c t i o n p e r f o r m e d by t h e 
body [ ( " t h e S t a u d t t e s t " ) ] . A r m o r y Comm'n  
o f A labama v. S t a u d t , 388 So. 2d 991, 993 
( A l a . 1 9 8 0 ) . ' " 

Ex p a r t e G r e a t e r M o b i l e - W a s h i n g t o n C o u n t y M e n t a l H e a l t h - M e n t a l  

R e t a r d a t i o n Bd., I n c . , 940 So. 2d 990 , 997 ( A l a . 2006) 
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( q u o t i n g R o d g e r s v. Hopper, 768 So. 2d 963, 966 ( A l a . 2 0 0 0 ) ) . 

A l s o , we n o t e t h a t S t a t e i m m u n i t y " g e n e r a l l y does n o t e x t e n d 

t o c o u n t i e s o r c o u n t y a g e n c i e s , " Ex p a r t e T u s c a l o o s a C o u n t y , 

796 So. 2d 1100, 1103 ( A l a . 2000) ( c i t i n g Wassman v. M o b i l e  

C o u n t y Commc'ns D i s t . , 665 So. 2d 941, 943 ( A l a . 1 9 9 5 ) ) ; 

" [ n ] e v e r t h e l e s s , when a c o u n t y [ o r a c o u n t y a gency] a c t s as an 

a g e n t o f t h e s t a t e , i t i s e n t i t l e d t o s h a r e i n t h e s t a t e ' s 

a b s o l u t e i m m u n i t y . " Ex p a r t e T u s c a l o o s a C o u n t y , 796 So. 2d a t 

1103 ( c i t i n g Town o f L o x l e y v. Coleman, 720 So. 2d 907, 908-09 

( A l a . 1 9 9 8 ) , and R u t l e d g e v. B a l d w i n C o u n t y Comm'n, 495 So. 2d 

49, 53 ( A l a . 1 98 6 ) ) . We must a p p l y t h e S t a u d t t e s t t o 

d e t e r m i n e w h e t h e r t h e JCEC i s an " i m m e d i a t e and s t r i c t l y 

g o v e r n m e n t a l a g e n c y " o f t h e S t a t e . See Ex p a r t e G r e a t e r  

M o b i l e - W a s h i n g t o n C o u n t y M e n t a l H e a l t h - M e n t a l R e t a r d a t i o n Bd., 

940 So. 2d a t 9 9 7 . 6 F i r s t , we must examine t h e c h a r a c t e r o f 

t h e powers d e l e g a t e d t o t h e JCEC by t h e l e g i s l a t u r e . 

As n o t e d i n W o r k i n g I , t h e JCEC i s composed o f t h e 

p r o b a t e j u d g e , t h e s h e r i f f , and t h e c l e r k o f t h e c i r c u i t c o u r t 

o f J e f f e r s o n C o u n t y . 2 So. 3d a t 829; see a l s o D a v i s v.  

R e y n o l d s , 592 So. 2d 546, 548 n.2 ( A l a . 1991) ("In J e f f e r s o n 

6On a p p e a l , n e i t h e r t h e W o r k i n g p l a i n t i f f s n o r t h e JCEC 
has a d d r e s s e d t h e S t a u d t f a c t o r s . 
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C o u n t y , t h e ' b o a r d o f s u p e r v i s o r s ' i s commonly known as t h e 

J e f f e r s o n C o u n t y E l e c t i o n C o m m i s s i o n , and i t i s composed o f 

t h e j u d g e o f p r o b a t e , t h e s h e r i f f , and t h e c l e r k o f t h e 

c i r c u i t c o u r t . " ) . 7 I n 2006, t h e l e g i s l a t u r e amended (and 

renumbered) c e r t a i n s e c t i o n s o f T i t l e 17, A l a . Code 1975, by, 

among o t h e r t h i n g s , s u b s t i t u t i n g t h e p h r a s e " c a n v a s s i n g b o a r d " 

f o r " b o a r d o f s u p e r v i s o r s . " See §§ 17-12-9; 17-12-11; 17-12¬

16; 17-14-33; 17-14-51; and 17-14-72. S e c t i o n 17-1-2(6) 

d e f i n e s " c a n v a s s i n g b o a r d , " i n r e l e v a n t p a r t , as f o l l o w s : " I n 

a l l e l e c t i o n s e x c e p t p r i m a r y e l e c t i o n s , t h e c a n v a s s i n g b o a r d 

c o n s i s t s o f t h e j u d g e o f p r o b a t e , c i r c u i t c l e r k , and s h e r i f f 

o f t h e c o u n t y . " 

The l e g i s l a t u r e has a u t h o r i z e d t h e c r e a t i o n o f c a n v a s s i n g 

b o a r d s s u c h as t h e JCEC; t h i s i s e v i d e n t f r o m t h e numerous 

m a n d a t o r y d u t i e s p r e s c r i b e d t o c a n v a s s i n g b o a r d s by s t a t u t e . 

See, e.g., § 17-12-9 ("The c a n v a s s i n g b o a r d must, as soon as 

t h e y have a s c e r t a i n e d t h e r e s u l t o f an e l e c t i o n , make on fo r m s 

f u r n i s h e d by t h e S e c r e t a r y o f S t a t e c e r t i f i c a t e s s t a t i n g t h e 

7The W o r k i n g p l a i n t i f f s , c i t i n g D a v i s , s t a t e t h a t " t h e 
[JCEC] i s m e r e l y t h e common name f o r t h e s t a t u t o r y d u t i e s o f 
t h e S h e r i f f , P r o b a t e Judge and C i r c u i t C l e r k i m p o s e d by A l a . 
Code [1975,] § 17-12-16 ( f o r m e r l y § 17-14-2) f o r a s c e r t a i n i n g 
and d e c l a r i n g t h e r e s u l t s o f an e l e c t i o n . " R e p l y b r i e f , pp. 
17-18. 
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e x a c t number o f v o t e s c a s t i n t h e c o u n t y by v o t i n g p l a c e f o r 

e a c h p e r s o n v o t e d f o r and t h e o f f i c e f o r w h i c h s u c h p e r s o n was 

v o t e d f o r , and f i l e t h e c e r t i f i c a t e s w i t h t h e j u d g e o f p r o b a t e 

" ( e m p h a s i s a d d e d ) ) ; § 17-12-16 ( " I m m e d i a t e l y a f t e r 

a s c e r t a i n i n g t h e r e s u l t s o f an e l e c t i o n f o r c o u n t y o f f i c e r s , 

i n c l u d i n g members o f t h e House o f R e p r e s e n t a t i v e s o f t h e 

L e g i s l a t u r e , t h e c a n v a s s i n g b o a r d must make i n w r i t i n g a 

p u b l i c c e r t i f i c a t i o n o f t h e r e s u l t , s t a t i n g t h e name o f e a c h 

o f f i c e r e l e c t e d and t h e o f f i c e t o w h i c h e l e c t e d . " ( e m p h a s i s 

a d d e d ) ) ; § 17-14-33 ("In a l l e l e c t i o n s f o r e l e c t o r s f o r 

P r e s i d e n t and V i c e P r e s i d e n t , t h e c a n v a s s i n g b o a r d o f e a c h 

c o u n t y must, w i t h i n f i v e days a f t e r m a k i n g t h e s t a t e m e n t o f 

t h e c o u n t y v o t e by p r e c i n c t s , r e t u r n t h e r e s u l t o f t h e same t o 

t h e S e c r e t a r y o f S t a t e . " ( e m p h a s i s a d d e d ) ) ; and § 17-14-72 

("In a l l e l e c t i o n s f o r r e p r e s e n t a t i v e s i n C o n g r e s s , t h e 

c a n v a s s i n g b o a r d o f e a c h c o u n t y must, w i t h i n f i v e d ays a f t e r 

m a k i n g t h e s t a t e m e n t o f t h e c o u n t y v o t e by p r e c i n c t s , r e t u r n 

t h e r e s u l t o f t h e same t o t h e S e c r e t a r y o f S t a t e . " ( e m p h a s i s 

a d d e d ) ) . 8 

8 S e c t i o n s 1 7 - 1 0 - 2 ( f ) , 17-14-51, and 1 7 - 1 6 - 2 0 ( c ) and (e) 
a l s o s e t f o r t h m a n d a t o r y d u t i e s p r e s c r i b e d t o c a n v a s s i n g 
b o a r d s . 
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B a s e d on o u r r e s e a r c h and t h e l i m i t e d i n f o r m a t i o n 

p r o v i d e d by t h e p a r t i e s , i t a p p e a r s t h a t t h e JCEC a c t s o n l y 

when a u t h o r i z e d by s t a t u t e and o n l y i n t h e manner a u t h o r i z e d 

by s t a t u t e . 

S e c o n d , we must examine t h e r e l a t i o n s h i p b e tween t h e JCEC 

and t h e S t a t e , and, l a s t l y , we must examine t h e n a t u r e o f t h e 

f u n c t i o n s p e r f o r m e d by t h e JCEC. We w i l l r e v i e w t h e s e S t a u d t 

f a c t o r s t o g e t h e r . 

Our e x a m i n a t i o n o f t h e s t a t u t e s q u o t e d above shows t h a t 

t h e p r i m a r y d u t i e s o f c a n v a s s i n g b o a r d s l i k e t h e JCEC a r e t o 

a s c e r t a i n t h e r e s u l t s o f e l e c t i o n s f o r c o u n t y , s t a t e , and 

f e d e r a l o f f i c e s and t o r e t u r n t h o s e r e s u l t s t o t h e o f f i c i a l 

d e s i g n a t e d u n d e r t h e a p p l i c a b l e s t a t u t e ; t h i s C o u r t has 

p r e v i o u s l y s t a t e d t h a t t h o s e d u t i e s a r e " m i n i s t e r i a l " i n 

n a t u r e . See Ex p a r t e K r a g e s , 689 So. 2d 799, 805 ( A l a . 1997) 

("The d u t y t o c a n v a s s e l e c t i o n r e t u r n s and c e r t i f y a w i n n e r i s 

m i n i s t e r i a l i n n a t u r e . " ( c i t i n g , among o t h e r c a s e s , S e a r s v.  

C a r s o n , 551 So. 2d 1054, 1056 ( A l a . 1989) ( " C a n v a s s i n g t h e 

r e t u r n s o f an e l e c t i o n i s a m i n i s t e r i a l a c t . " ) ) ) ; and Ex p a r t e  

P o l l a r d , 251 A l a . 30 9, 313, 37 So. 2d 178, 182 (1948 ) 

( " [ C ] a n v a s s i n g and t a b u l a t i n g t h e [ e l e c t i o n ] r e t u r n s and 
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d e c l a r i n g t h e r e s u l t t h e r e o f ... [ i s ] a p u r e l y m i n i s t e r i a l 

d u t y . " ) . 

A m i n i s t e r i a l d u t y i s d e f i n e d as f o l l o w s : 

"'The d u t y i s m i n i s t e r i a l , when t h e l a w , 
e x a c t i n g i t s d i s c h a r g e , p r e s c r i b e s and d e f i n e s t h e 
t i m e , mode and o c c a s i o n o f i t s p e r f o r m a n c e , w i t h 
s u c h c e r t a i n t y t h a t n o t h i n g r e m a i n s f o r judgment o r 
d i s c r e t i o n . O f f i c i a l a c t i o n , t h e r e s u l t o f 
p e r f o r m i n g a c e r t a i n and s p e c i f i c d u t y a r i s i n g f r o m 
f i x e d and d e s i g n a t e d f a c t s , i s a m i n i s t e r i a l a c t . ' " 

L u c a s v. B e l c h e r , 20 A l a . App. 507, 508, 103 So. 90 9, 911 

(1925) ( q u o t i n g G r i d e r v. T a l l y , 77 A l a . 422 ( 1 8 8 4 ) ) . 

The d u t i e s p e r f o r m e d by c a n v a s s i n g b o a r d s l i k e t h e JCEC 

a r e s t a t u t o r i l y mandated and m i n i s t e r i a l i n n a t u r e , i . e . , t h e 

l e g i s l a t u r e has n o t made p r o v i s i o n f o r c a n v a s s i n g b o a r d s t o 

e x e r c i s e any judgment o r d i s c r e t i o n i n t h e p e r f o r m a n c e o f 

t h e i r d u t i e s . A f t e r e x a m i n i n g , as we must, a l l t h e f a c t o r s i n 

t h e r e l a t i o n s h i p b e t ween t h e JCEC and t h e S t a t e , see S t a u d t , 

388 So. 2d a t 993 ( " A l l f a c t o r s i n t h e r e l a t i o n s h i p must be 

e x a m i n e d t o d e t e r m i n e w h e t h e r t h e s u i t i s a g a i n s t an arm o f 

t h e s t a t e " ) , we c o n c l u d e t h a t t h e JCEC's p o w e r s , i t s 

f u n c t i o n , and i t s r e l a t i o n s h i p t o t h e S t a t e i d e n t i f y t h e JCEC 

as an " i m m e d i a t e and s t r i c t l y g o v e r n m e n t a l a g e n c y " o f t h e 

S t a t e f o r p u r p o s e s o f § 14. See Ex p a r t e G r e a t e r 
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M o b i l e - W a s h i n g t o n C o u n t y M e n t a l H e a l t h - M e n t a l R e t a r d a t i o n Bd., 

940 So. 2d a t 997. 

B e c a u s e t h e JCEC i s a S t a t e a g e n c y , t h e t r i a l c o u r t was 

w i t h o u t s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n t e r t a i n t h e W o r k i n g 

p l a i n t i f f s ' a c t i o n i n s o f a r as i t s o u g h t an award o f a t t o r n e y 

f e e s and e x p e n s e s a g a i n s t t h e JCEC b a s e d on t h e W o r k i n g 

p l a i n t i f f s ' s t a t e - l a w c l a i m s . See L y l e s , 797 So. 2d a t 435 

("'We have h e l d t h a t t h e c i r c u i t c o u r t i s w i t h o u t j u r i s d i c t i o n 

t o e n t e r t a i n a s u i t a g a i n s t t h e S t a t e b e c a u s e o f Sec. 14 o f 

t h e C o n s t i t u t i o n . ' " ( q u o t i n g A l a n d v. Graham, 287 A l a . 226, 

229, 250 So. 2d 677, 678 ( 1 9 7 1 ) , c i t i n g i n t u r n J.R. R a i b l e  

Co. v. S t a t e Tax Comm'n, 239 A l a . 41, 194 So. 560 ( 1 9 3 9 ) ) ) . 

" ' A c t i o n t a k e n by a t r i a l c o u r t l a c k i n g s u b j e c t - m a t t e r 

j u r i s d i c t i o n i s v o i d . ' " M i l l e r v. R i l e y , 37 So. 3d 768, 772 

( A l a . 2009) ( q u o t i n g R i l e y v. P a t e , 3 So. 3d 835, 838 ( A l a . 

2 0 0 8 ) , c i t i n g i n t u r n S t a t e v. P r o p e r t y a t 2018 Rainbow D r i v e , 

740 So. 2d 1025, 102 9 ( A l a . 1 9 9 9 ) ) . "'[A] v o i d o r d e r o r 

j udgment w i l l n o t s u p p o r t an a p p e a l . ' " Wehle v. B r a d l e y , [Ms. 

1081433, A p r i l 16, 2010] So. 3d , ( A l a . 2010) 

( q u o t i n g G a l l a g h e r B a s s e t t S e r v s . , I n c . v. P h i l l i p s , 991 So. 

2d 697, 701 ( A l a . 2 0 0 8 ) ) . A c c o r d i n g l y , we must d i s m i s s t h e 
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W o r k i n g p l a i n t i f f s ' a p p e a l i n s o f a r as i t s e e k s payment o f 

a t t o r n e y f e e s and e x p e n s e s f r o m JCEC on t h e W o r k i n g 

p l a i n t i f f s ' s t a t e - l a w c l a i m s . See P h i l l i p s , 991 So. 2d a t 

701. 

2. E l e v e n t h Amendment Immunity 

The JCEC c o n t e n d s t h a t " [ t ] h e E l e v e n t h Amendment 

p r o h i b i t s § 1983 c l a i m s a g a i n s t a g e n c i e s o f t h e S t a t e o f 

A l a b a m a , " t h e JCEC's b r i e f , p. 24 ( c i t i n g P e n n h u r s t S t a t e S c h . 

& Hosp. v. H a l d e r m a n , 465 U.S. 89, 100 ( 1 9 8 4 ) ) , and, t h u s , t h e 

JCEC s a y s , " [ i t ] i s immune f r o m t h e [ W o r k i n g p l a i n t i f f s ' ] 

f e d e r a l c l a i m . " The JCEC's b r i e f , p. 25. The W o r k i n g 

p l a i n t i f f s c o n t e n d , however, t h a t t h e JCEC has w a i v e d i t s 

r i g h t t o a s s e r t E l e v e n t h Amendment i m m u n i t y , c o r r e c t l y n o t i n g 

t h a t t h e JCEC r a i s e s t h i s i s s u e f o r t h e f i r s t t i m e on a p p e a l . 

R e p l y b r i e f , p. 21. I n s u p p o r t o f t h i s a r g u m e n t , t h e W o r k i n g 

p l a i n t i f f s c i t e W i s c o n s i n D e p a r t m e n t o f C o r r e c t i o n s v. 

S c h a c h t , 524 U.S. 381 ( 1 9 9 8 ) , w h i c h s t a t e s , i n r e l e v a n t p a r t : 

" [ T ] h e E l e v e n t h Amendment g r a n t s t h e S t a t e a l e g a l 
power t o a s s e r t a s o v e r e i g n i m m u n i t y d e f e n s e s h o u l d 
i t c h o o s e t o do s o . The S t a t e can w a i v e t h e 
d e f e n s e . A t a s c a d e r o S t a t e H o s p i t a l v. S c a n l o n , 473 
U.S. 234, 241 ( 1 9 8 5 ) ; C l a r k v. B a r n a r d , 10 8 U.S. 
436, 447 ( 1 8 8 3 ) . Nor need a c o u r t r a i s e t h e d e f e c t 
on i t s own. U n l e s s t h e S t a t e r a i s e s t h e m a t t e r , a 
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c o u r t can i g n o r e i t . See P a t s y v. B o a r d o f R e g e n t s  
o f F l a . , 457 U.S. 496, 515, n. 19 ( 1 9 8 2 ) . " 

524 U.S. a t 389. 

The W o r k i n g p l a i n t i f f s ' r e l i a n c e on S c h a c h t i s m i s p l a c e d . 

A l t h o u g h i t i s t r u e t h a t t h e S t a t e can w a i v e t h e d e f e n s e o f 

E l e v e n t h Amendment i m m u n i t y , t h e S t a t e does n o t w a i v e i t s 

E l e v e n t h Amendment i m m u n i t y by r a i s i n g t h e d e f e n s e f o r t h e 

f i r s t t i m e on a p p e a l . The U n i t e d S t a t e s Supreme C o u r t has 

s t a t e d t h a t " ' t h e E l e v e n t h Amendment d e f e n s e s u f f i c i e n t l y 

p a r t a k e s o f t h e n a t u r e o f a j u r i s d i c t i o n a l b a r ' t h a t i t may be 

r a i s e d by t h e S t a t e f o r t h e f i r s t t i m e on a p p e a l . " P a t s y v.  

B o a r d o f R e g e n t s o f S t a t e o f F l o r i d a , 457 U.S. 496, 515 n.19 

(1982) ( q u o t i n g Edelman v. J o r d a n , 415 U.S. 651, 678 (1974) 

("[T]he E l e v e n t h Amendment d e f e n s e s u f f i c i e n t l y p a r t a k e s o f 

t h e n a t u r e o f a j u r i s d i c t i o n a l b a r so t h a t i t need n o t be 

r a i s e d i n t h e t r i a l c o u r t . " ) ) . Thus, t h e JCEC has n o t w a i v e d 

t h e d e f e n s e o f E l e v e n t h Amendment i m m u n i t y by f a i l i n g t o r a i s e 

t h e i s s u e i n t h e t r i a l c o u r t . 9 

9As p a r t o f t h i s a r gument, t h e W o r k i n g p l a i n t i f f s c o n t e n d 
t h a t " [ t ] h e G o v e r n o r f i l e d a p l e a d i n g w h i c h a s s e r t e d t h a t t h e 
[JCEC] had v i o l a t e d t h e S t a t e C o n s t i t u t i o n by s c h e d u l i n g t h e 
p r i m a r y e l e c t i o n t o d i s p l a c e h i s a p p o i n t e e [ t o t h e J e f f e r s o n 
C o u n t y C o m m i s s i o n ] " ; t h u s , t h e y s a y , " [ t ] h a t f i l i n g , a l o n e , 
s h o u l d have been b a r [ s i c ] an a s s e r t i o n o f s o v e r e i g n i m m u n i t y 
by t h e [ J C E C ] . " R e p l y b r i e f , p. 21. The o n l y a u t h o r i t y 
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G e n e r a l l y , " ' t h e E l e v e n t h Amendment [ t o t h e U n i t e d S t a t e s 

C o n s t i t u t i o n ] p r o h i b i t s a c t i o n s s e e k i n g a m o n e t a r y award f r o m 

a s t a t e , s t a t e a g e n c y o r s t a t e e mployee s u e d i n h i s o r h e r 

o f f i c i a l c a p a c i t y . ' " Ex p a r t e M o b i l e C o u n t y Dep't o f Human  

Res., 815 So. 2d 527, 530 ( A l a . 2001) ( q u o t i n g Ross v. S t a t e , 

893 F. Supp. 1545, 1549 (M.D. A l a . 1 9 9 5 ) ) ; see a l s o Ex p a r t e  

M a d i s o n C o u n t y Bd. o f Educ., 1 So. 3d 980 , 987 ( A l a . 2008 ) 

( " [ I ] t i s w e l l e s t a b l i s h e d t h a t i f a l o c a l g o v ernment body i s 

a c t i n g as an 'arm o f t h e S t a t e , ' w h i c h i n c l u d e s a g e n t s o r 

i n s t r u m e n t a l i t i e s o f t h e S t a t e , t h e n E l e v e n t h Amendment 

i m m u n i t y b a r s [a s u i t u n d e r § 1 9 8 3 ] . " ( c i t i n g Mt. H e a l t h y C i t y  

S c h . D i s t . Bd. o f Educ. v. D o y l e , 429 U.S. 274, 280 ( 1 9 7 7 ) , 

and R e g e n t s o f t h e U n i v . o f C a l i f o r n i a v. Doe, 519 U.S. 425, 

429-30 ( 1 9 9 7 ) ) ) . The W o r k i n g p l a i n t i f f s , h o wever, c i t i n g 

p r e s e n t e d i n s u p p o r t o f t h i s r a t h e r muzzy argument i s a 
g e n e r a l c i t a t i o n t o R i l e y v. C o r n e r s t o n e Community O u t r e a c h , 
I n c . , [Ms. 1090808, May 21, 2010] So. 3d , ( A l a . 
2 0 1 0 ) . However, t h e s p a r s e argument and s o l e c i t a t i o n t o 
l e g a l a u t h o r i t y p r e s e n t e d by t h e W o r k i n g p l a i n t i f f s p r o v i d e 
t h i s C o u r t no b a s i s f o r d e t e r m i n i n g w h e t h e r t h e G o v e r n o r ' s 
" p l e a d i n g " b a r s t h e JCEC's a s s e r t i o n o f S t a t e i m m u n i t y . See  
Dykes v. Lane T r u c k i n g , I n c . , 652 So. 2d 248, 251 ( A l a . 1994) 
("We have u n e q u i v o c a l l y s t a t e d t h a t i t i s n o t t h e f u n c t i o n o f 
t h i s C o u r t t o do a p a r t y ' s l e g a l r e s e a r c h o r t o make and 
a d d r e s s l e g a l a r g u m e n t s f o r a p a r t y b a s e d on u n d e l i n e a t e d 
g e n e r a l p r o p o s i t i o n s n o t s u p p o r t e d by s u f f i c i e n t a u t h o r i t y o r 
a r g u m e n t . " ) . 
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M i s s o u r i v. J e n k i n s , 491 U.S. 274 ( 1 9 8 9 ) , c o n t e n d t h a t , i n a 

§ 1983 a c t i o n , an award o f a t t o r n e y f e e s u n d e r 42 U.S.C. § 

1988 c o n s t i t u t e s " p a r t o f t h e c o s t s " r a t h e r t h a n r e l i e f i n t h e 

f o r m o f damages and, t h u s , t h e y s a y , " ' i s n o t s u b j e c t t o t h e 

s t r i c t u r e s o f t h e E l e v e n t h Amendment.'" The W o r k i n g 

p l a i n t i f f s ' b r i e f , p. 15 ( q u o t i n g M i s s o u r i , 491 U.S. a t 278¬

7 9 ) . We a g r e e . 

S e c t i o n 1988(b) p r o v i d e s , i n p e r t i n e n t p a r t : 

" I n any a c t i o n o r p r o c e e d i n g t o e n f o r c e a p r o v i s i o n 
o f s e c t i o n s 1981, 1981a, 1982, 1983, 1985, and 1986 
o f t h i s t i t l e , t i t l e IX o f P u b l i c Law 92-318 [20 
U.S.C. § 1681 e t s e q . ] , t h e R e l i g i o u s Freedom 
R e s t o r a t i o n A c t o f 1993 [42 U.S.C. § 2000bb e t 
s e q . ] , t h e R e l i g i o u s L a n d Use and I n s t i t u t i o n a l i z e d 
P e r s o n s A c t o f 2000 [42 U.S.C. § 2 0 0 0 c c e t s e q . ] , 
t i t l e V I o f t h e C i v i l R i g h t s A c t o f 1964 [42 U.S.C. 
§ 2000d e t s e q . ] , o r s e c t i o n 13981 o f t h i s t i t l e , 
t h e c o u r t , i n i t s d i s c r e t i o n , may a l l o w t h e 
p r e v a i l i n g p a r t y , o t h e r t h a n t h e U n i t e d S t a t e s , a 
r e a s o n a b l e a t t o r n e y ' s f e e as p a r t o f t h e c o s t s 

( E mphasis added.) 

I n H u t t o v. F i n n e y , 437 U.S. 678 (1 9 7 8 ) , t h e U n i t e d 

S t a t e s Supreme C o u r t h e l d t h a t t h e E l e v e n t h Amendment does n o t 

b a r an award o f a t t o r n e y f e e s i n c u r r e d i n l i t i g a t i o n s e e k i n g 

p r o s p e c t i v e r e l i e f , e v en t h o u g h t h e f e e s w o u l d be p a i d f r o m 

t h e S t a t e ' s t r e a s u r y . 437 U.S. a t 693-98. S p e c i f i c a l l y , t h e 

C o u r t s t a t e d : 
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" [ S e c t i o n 1988] i m p o s e s a t t o r n e y ' s f e e s 'as p a r t 
o f t h e c o s t s . ' C o s t s have t r a d i t i o n a l l y been awarded 
w i t h o u t r e g a r d f o r t h e S t a t e s ' E l e v e n t h Amendment 
i m m u n i t y . The p r a c t i c e o f a w a r d i n g c o s t s a g a i n s t t h e 
S t a t e s goes b a c k t o 1849 i n t h i s C o u r t . See M i s s o u r i  
v. Iowa, 7 How. 660, 681 [ ( 1 8 4 9 ) ] ; N o r t h D a k o t a v.  
M i n n e s o t a , 263 U.S. 583 [ ( 1 9 2 4 ) ] ( c o l l e c t i n g c a s e s ) . 
The C o u r t has n e v e r v i e w e d t h e E l e v e n t h Amendment as 
b a r r i n g s u c h a w a r d s , even i n s u i t s b e t w e e n S t a t e s 
and i n d i v i d u a l l i t i g a n t s . " 

H u t t o , 437 U.S. a t 695. 

S i m i l a r l y , i n M i s s o u r i , t h e U n i t e d S t a t e s Supreme C o u r t 

n o t e d t h a t "[§] 1988 ... f i t e a s i l y i n t o t h e l o n g s t a n d i n g 

p r a c t i c e o f a w a r d i n g ' c o s t s ' a g a i n s t S t a t e s , f o r t h e s t a t u t e 

i m p o s e d t h e award o f a t t o r n e y ' s f e e s 'as p a r t o f t h e c o s t s . ' " 

491 U.S. a t 278-79 ( q u o t i n g H u t t o , 437 U.S. a t 695-96, c i t i n g 

i n t u r n F a i r m o n t C r e a m e r y Co. v. M i n n e s o t a , 275 U.S. 70 

( 1 9 2 7 ) ) . A c c o r d i n g l y , t h e C o u r t c o n c l u d e d , " i t must be 

a c c e p t e d as s e t t l e d t h a t an award o f a t t o r n e y ' s f e e s a n c i l l a r y 

t o p r o s p e c t i v e r e l i e f i s n o t s u b j e c t t o t h e s t r i c t u r e s o f t h e 

E l e v e n t h Amendment." M i s s o u r i , 491 U.S. a t 279. 

The f o r e g o i n g a u t h o r i t i e s e s t a b l i s h t h a t t h e E l e v e n t h 

Amendment w i l l n o t s h i e l d a S t a t e a g e n c y f r o m an award o f 

a t t o r n e y f e e s and e x p e n s e s . A c c o r d i n g l y , we c o n c l u d e t h a t t h e 

t r i a l c o u r t had s u b j e c t - m a t t e r j u r i s d i c t i o n o v e r t h e W o r k i n g 

p l a i n t i f f s ' a c t i o n i n s o f a r as i t s o u g h t an award o f a t t o r n e y 
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f e e s and e x p e n s e s a g a i n s t t h e JCEC b a s e d on t h e W o r k i n g 

p l a i n t i f f s ' f e d e r a l - l a w c l a i m s . 1 0 

B. The T r i a l C o u r t ' s F a i l u r e t o O r d e r M e d i a t i o n 

Among t h e i s s u e s p r e s e n t e d i n t h e i r a p p e l l a t e b r i e f , t h e 

W o r k i n g p l a i n t i f f s a r g u e t h a t t h e t r i a l c o u r t c o m m i t t e d 

r e v e r s i b l e e r r o r by f a i l i n g t o g r a n t t h e i r m o t i o n r e q u e s t i n g 

m e d i a t i o n o f t h e i r r e q u e s t f o r a t t o r n e y f e e s and e x p e n s e s . 

The JCEC c o n t e n d s t h a t t h e W o r k i n g p l a i n t i f f s have w a i v e d t h i s 

i s s u e on a p p e a l b e c a u s e t h e y a l l e g e d l y d i d n o t r a i s e t h i s 

i s s u e i n t h e i r n o t i c e o f a p p e a l . F u r t h e r m o r e , t h e JCEC s a y s , 

e v en i f t h e W o r k i n g p l a i n t i f f s h ad p r o p e r l y p r e s e r v e d t h i s 

i s s u e f o r a p p e l l a t e r e v i e w , " t h e t r i a l c o u r t ' s f a i l u r e t o 

f o r c e t h e p a r t i e s t o m e d i a t i o n w o u l d be a t b e s t h a r m l e s s 

e r r o r . " The JCEC's b r i e f , p. 43. 

I n i t i a l l y , we c o n c l u d e t h a t t h e JCEC's c o n t e n t i o n t h a t 

t h e W o r k i n g p l a i n t i f f s ' have w a i v e d t h i s i s s u e i s w i t h o u t 

m e r i t . Our e x a m i n a t i o n o f t h e W o r k i n g p l a i n t i f f s ' n o t i c e o f 

1 0 T h i s C o u r t n o t e s t h e r a t h e r p e c u l i a r n a t u r e o f E l e v e n t h 
Amendment i m m u n i t y ; s p e c i f i c a l l y , we n o t e t h a t , a l t h o u g h " [ a ] n 
a s s e r t i o n o f E l e v e n t h Amendment i m m u n i t y e s s e n t i a l l y 
c h a l l e n g e s a c o u r t ' s s u b j e c t m a t t e r j u r i s d i c t i o n , " S e a b o r n v.  
S t a t e o f F l o r i d a , Dep't o f C o r r . , 143 F.3d 1405, 1407 ( 1 1 t h 
C i r . 1 9 9 8 ) , E l e v e n t h Amendment i m m u n i t y i s a l s o an a f f i r m a t i v e 
d e f e n s e t h a t may be w a i v e d u n l e s s i t i s r a i s e d by t h e S t a t e . 
See S c h a c h t , 524 U.S. a t 389. 
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a p p e a l and t h e a s s o c i a t e d d o c k e t i n g s t a t e m e n t r e v e a l s t h a t 

t h e y r a i s e d , among o t h e r s , t h e f o l l o w i n g i s s u e : " D i d t h e 

c i r c u i t c o u r t f a i l t o o r d e r m e d i a t i o n as r e q u i r e d by A l a . Code 

[1975,] § 6-6-20, where a m o t i o n was made?" T h i s s t a t e m e n t 

was s u f f i c i e n t l y s p e c i f i c t o p r e s e r v e t h i s i s s u e f o r a p p e l l a t e 

r e v i e w . See R u l e 3 ( c ) , A l a . R. App. P. ("The n o t i c e o f a p p e a l 

... s h a l l d e s i g n a t e t h e j u d g m e n t , o r d e r o r p a r t t h e r e o f 

a p p e a l e d f r o m Such d e s i g n a t i o n o f judgment o r o r d e r s h a l l 

n o t , however, l i m i t t h e s c o p e o f a p p e l l a t e r e v i e w . " ) . 

I n Ex p a r t e Morgan C o u n t y C o m m i s s i o n , 6 So. 3d 1145 ( A l a . 

2 0 0 8 ) , t h i s C o u r t a d d r e s s e d t h e i s s u e w h e t h e r t h e c i r c u i t 

c o u r t e x c e e d e d t h e s c o p e o f i t s a u t h o r i t y i n d e n y i n g t h e 

Morgan C o u n t y C o m m i s s i o n ' s r e q u e s t f o r m e d i a t i o n : 

" S e c t i o n 6-6-20, A l a . Code 1975, p r o v i d e s : 

" ' ( a ) F o r p u r p o s e s o f t h i s s e c t i o n , 
" m e d i a t i o n " means a p r o c e s s i n w h i c h a 
n e u t r a l t h i r d p a r t y a s s i s t s t h e p a r t i e s t o 
a c i v i l a c t i o n i n r e a c h i n g t h e i r own 
s e t t l e m e n t b u t does n o t have t h e a u t h o r i t y 
t o f o r c e t h e p a r t i e s t o a c c e p t a b i n d i n g 
d e c i s i o n . 

" ' ( b ) M e d i a t i o n i s m a n d a t o r y f o r a l l  
p a r t i e s i n t h e f o l l o w i n g i n s t a n c e s : 
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"' ( 2 ) Upon m o t i o n by any p a r t y . 
The p a r t y a s k i n g f o r m e d i a t i o n s h a l l  
pay t h e c o s t s o f m e d i a t i o n , e x c e p t  
a t t o r n e y f e e s , u n l e s s o t h e r w i s e  
a g r e e d . 

" ' ( 3 ) I n t h e e v e n t no p a r t y 
r e q u e s t s m e d i a t i o n , t h e t r i a l c o u r t 
may, on i t s own m o t i o n , o r d e r 
m e d i a t i o n . The t r i a l c o u r t may 
a l l o c a t e t h e c o s t s o f m e d i a t i o n , 
e x c e p t a t t o r n e y f e e s , among t h e 
p a r t i e s . 

" ( E m p h a s i s added.) See a l s o Mackey v. Mackey, 799 
So. 2d 203 ( A l a . C i v . App. 2001) ( r e c o g n i z i n g t h a t 
i f a p a r t y moves f o r m e d i a t i o n p u r s u a n t t o § 
6 - 6 - 2 0 ( b ) ( 2 ) , A l a . Code 1975, a t r i a l c o u r t i s 
r e q u i r e d t o o r d e r m e d i a t i o n ) . 

" R u l e 2 o f t h e Alabama C i v i l C o u r t M e d i a t i o n 
R u l e s a l s o r e c o g n i z e s t h a t a c o u r t i s r e q u i r e d t o 
o r d e r m e d i a t i o n i f one p a r t y so r e q u e s t s , s t a t i n g : 

" ' P a r t i e s t o a c i v i l a c t i o n may engage 
i n m e d i a t i o n by m u t u a l c o n s e n t a t any t i m e . 
The c o u r t i n w h i c h an a c t i o n i s p e n d i n g  
s h a l l o r d e r m e d i a t i o n when one o r more  
p a r t i e s r e q u e s t m e d i a t i o n o r i t may o r d e r  
m e d i a t i o n on i t s own m o t i o n . I n a l l 
i n s t a n c e s e x c e p t where t h e r e q u e s t f o r 
m e d i a t i o n i s made by o n l y one p a r t y , t h e 
c o u r t may a l l o c a t e t h e c o s t s o f m e d i a t i o n , 
e x c e p t a t t o r n e y f e e s , among t h e p a r t i e s . I n 
c a s e s i n w h i c h o n l y one p a r t y r e q u e s t s 
m e d i a t i o n , t h e p a r t y r e q u e s t i n g m e d i a t i o n 
s h a l l pay t h e c o s t s o f m e d i a t i o n , e x c e p t 
a t t o r n e y f e e s , u n l e s s t h e p a r t i e s a g r e e 
o t h e r w i s e . 
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"'Upon e n t r y o f an o r d e r f o r 
m e d i a t i o n , t h e p r o c e e d i n g s as t o t h e 
d i s p u t e i n m e d i a t i o n may be s t a y e d f o r s u c h 
t i m e as s e t by t h e c o u r t i n i t s o r d e r o f 
m e d i a t i o n . Upon m o t i o n by any c o n c e r n e d 
p a r t y , t h e c o u r t may, f o r good c a u s e shown, 
e x t e n d t h e t i m e o f t h e s t a y f o r s u c h l e n g t h 
o f t i m e as t h e c o u r t may deem a p p r o p r i a t e . ' 

" ( E m p h a s i s added.) 

" A l t h o u g h a t r i a l c o u r t has d i s c r e t i o n as t o 
w h e t h e r t o s t a y t h e p r o c e e d i n g s d u r i n g t h e 
m e d i a t i o n , t h e t r i a l c o u r t has t o o r d e r m e d i a t i o n 
upon r e q u e s t o f a p a r t y . See Comment t o Amendment t o 
R u l e 2 E f f e c t i v e June 26, 2002, w h i c h s t a t e s : 

" ' S e c t i o n 6-6-20, A l a . Code 1975, 
a l l o w s one p a r t y t o r e q u i r e a c o u r t t o 
o r d e r m e d i a t i o n o f a d i s p u t e , i r r e s p e c t i v e 
o f t h e p o s i t i o n o f any o t h e r p a r t y t o t h e 
d i s p u t e . ... 

" ' R u l e 2 as o r i g i n a l l y a d o p t e d 
p r o v i d e d i n t h e l a s t p a r a g r a p h t h a t t h e 
u n d e r l y i n g p r o c e e d i n g s " s h a l l be s t a y e d " ; 
t h e change t o "may be s t a y e d " p r o v i d e s 
g r e a t e r f l e x i b i l i t y t o c o u r t s and 
d i s p u t a n t s i n s t a y i n g a l l o r p a r t o f a 
d i s p u t e d u r i n g t h e c o u r s e o f m e d i a t i o n . ' 

" H ere, t h e c i r c u i t c o u r t e x c e e d e d t h e s c o p e o f 
i t s d i s c r e t i o n i n d e n y i n g t h e C o m m i s s i o n ' s r e q u e s t 
f o r m e d i a t i o n . A l t h o u g h t h e c i r c u i t c o u r t has 
d i s c r e t i o n t o d e t e r m i n e w h e t h e r t o s t a y any o r a l l 
o f t h e p r o c e e d i n g s d u r i n g m e d i a t i o n , i t does n o t  
have t h e d i s c r e t i o n t o deny t h e C o m m i s s i o n ' s m o t i o n 
f o r m e d i a t i o n . " 
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6 So. 3d a t 1146-47 (some e m p h a s i s a d d e d ) . A c c o r d i n g l y , t h i s 

C o u r t g r a n t e d t h e Morgan C o u n t y C o m m i s s i o n ' s p e t i t i o n f o r t h e 

w r i t o f mandamus and " d i r e c t [ e d ] t h e Morgan C i r c u i t C o u r t t o 

v a c a t e i t s o r d e r d e n y i n g m e d i a t i o n and t o e n t e r an o r d e r 

o r d e r i n g m e d i a t i o n , p u r s u a n t t o § 6 - 6 - 2 0 ( b ) , A l a . Code 1975." 

6 So. 3d a t 1148. 

As n o t e d , u n d e r § 6 - 6 - 2 0 ( b ) , a t r i a l c o u r t i s r e q u i r e d t o 

o r d e r m e d i a t i o n o f a d i s p u t e upon t h e m o t i o n o f any p a r t y . 

Thus, i n t h i s c a s e , t h e t r i a l c o u r t c o m m i t t e d r e v e r s i b l e e r r o r 

i n f a i l i n g t o g r a n t t h e W o r k i n g p l a i n t i f f s ' r e q u e s t f o r 

m e d i a t i o n . 

I I I . C o n c l u s i o n 

F o r t h e r e a s o n s s t a t e d a b o v e , we d i s m i s s f o r l a c k o f 

s u b j e c t - m a t t e r j u r i s d i c t i o n t h e W o r k i n g p l a i n t i f f s ' a p p e a l 

i n s o f a r as i t c o n t e s t s t h e t r i a l c o u r t ' s d e n i a l o f t h e i r 

m o t i o n f o r an award o f a t t o r n e y f e e s a g a i n s t t h e JCEC b a s e d on 

t h e i r s t a t e - l a w c l a i m s . We r e v e r s e t h e t r i a l c o u r t ' s judgment 

d e n y i n g t h e W o r k i n g p l a i n t i f f s ' m o t i o n f o r an a ward o f 

a t t o r n e y f e e s a g a i n s t t h e JCEC i n s o f a r as t h e m o t i o n s e e k s 

a t t o r n e y f e e s b a s e d on t h e i r f e d e r a l - l a w c l a i m s . We remand 

t h e c a u s e t o t h e t r i a l c o u r t w i t h d i r e c t i o n s t o e n t e r an o r d e r 
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o r d e r i n g m e d i a t i o n o f t h e W o r k i n g p l a i n t i f f s ' c l a i m f o r 

a t t o r n e y f e e s b a s e d on t h e i r f e d e r a l - l a w c l a i m s , p u r s u a n t t o 

§ 6 - 6 - 2 0 ( b ) , A l a . Code 1975. We p r e t e r m i t as u n n e c e s s a r y any 

d i s c u s s i o n o f t h e o t h e r i s s u e s r a i s e d by t h i s a p p e a l . 

REVERSED IN PART; APPEAL DISMISSED IN PART; AND CASE 
REMANDED WITH DIRECTIONS. 

Cobb, C . J . , and L y o n s , W o o d a l l , and P a r k e r , J J . , c o n c u r . 

S t u a r t , M urdock, and Shaw, J J . , c o n c u r i n t h e r e s u l t . 
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MURDOCK, J u s t i c e ( c o n c u r r i n g i n t h e r e s u l t ) . 

I c o n c u r i n t h e r e s u l t r e a c h e d by t h e main o p i n i o n b u t 

d e c l i n e t o j o i n i n a l l t h e a n a l y s i s o f f e r e d t h e r e i n . Among 

o t h e r t h i n g s , I f i n d i t u n n e c e s s a r y t o d e c i d e w h e t h e r t o 

a d d r e s s t h e i s s u e o f s o - c a l l e d " E l e v e n t h Amendment i m m u n i t y " 1 1 

as an i s s u e o f s u b j e c t - m a t t e r j u r i s d i c t i o n . 

1 1See g e n e r a l l y A l d e n v. M a i n e , 527 U.S. 70 6, 712-14 , 732¬
33 (1999) ( d i s c u s s i n g t h e meaning o f " E l e v e n t h Amendment 
i m m u n i t y " and n o t i n g , among o t h e r t h i n g s , t h a t " [ t ] h e p h r a s e 
i s c o n v e n i e n t s h o r t h a n d b u t s o m e t h i n g o f a misnomer, f o r t h e 
s o v e r e i g n i m m u n i t y o f t h e S t a t e s n e i t h e r d e r i v e s f r o m , n o r i s 
l i m i t e d by, t h e t e r m s o f t h e E l e v e n t h Amendment"). 
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