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T h i s C o u r t g r a n t e d c e r t i o r a r i r e v i e w t o c o n s i d e r t h e 

v a l i d i t y o f an a d m i n i s t r a t i v e o r d e r o f t h e Montgomery C i r c u i t 

C o u r t p u r s u a n t t o w h i c h a c i r c u i t j u d g e was a p p o i n t e d t o 

d e c i d e James S h e r i d a n K n i g h t ' s m o t i o n f o r s e n t e n c e 
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r e c o n s i d e r a t i o n f i l e d u n d e r A l a . Code 1975, § 13A-5-9.1, and 

K i r b y v. S t a t e , 899 So. 2d 968 ( A l a . 2 0 0 4 ) . 

I . F a c t s and P r o c e d u r a l H i s t o r y 

I n 1993, K n i g h t was c o n v i c t e d o f f i r s t - d e g r e e t h e f t o f 

p r o p e r t y and t h i r d - d e g r e e b u r g l a r y . He was s e n t e n c e d u n d e r 

t h e H a b i t u a l F e l o n y O f f e n d e r A c t , A l a . Code 1975, § 13A-5-9 

("the HFOA"), t o l i f e i m p r i s o n m e n t on t h e t h e f t c o n v i c t i o n and 

t o 15 y e a r s i n p r i s o n on t h e b u r g l a r y c o n v i c t i o n , t h e 

s e n t e n c e s t o be s e r v e d c o n c u r r e n t l y . 

I n 2000, t h e l e g i s l a t u r e amended t h e HFOA t o make c e r t a i n 

s e n t e n c e s l e s s s e v e r e t h a n t h e s e n t e n c e s i m p o s e d u n d e r t h e 

pre-amendment v e r s i o n o f t h e HFOA. I n 2001, t h e l e g i s l a t u r e 

e n a c t e d A c t No. 2001-977 (now c o d i f i e d a t A l a . Code 1975, 

§ 1 3 A - 5 - 9 . 1 ) , w h i c h made t h e 2000 amendments t o t h e HFOA 

r e t r o a c t i v e as a p p l i e d t o a l i m i t e d c l a s s o f n o n v i o l e n t 

h a b i t u a l o f f e n d e r s . S e c t i o n 13A-5-9.1, as amended i n 2007, 

p r o v i d e s : 

"The p r o v i s i o n s o f S e c t i o n 13A-5-9 s h a l l be 
a p p l i e d r e t r o a c t i v e l y by t h e s e n t e n c i n g j u d g e o r , i f  
t h e s e n t e n c i n g j u d g e i s no l o n g e r i n o f f i c e , by any  
c i r c u i t j u d g e a p p o i n t e d by t h e p r e s i d i n g j u d g e , f o r 
c o n s i d e r a t i o n o f e a r l y p a r o l e o f e a c h n o n v i o l e n t 
c o n v i c t e d o f f e n d e r b a s e d on e v a l u a t i o n s p e r f o r m e d by 
t h e D e p a r t m e n t o f C o r r e c t i o n s and a p p r o v e d by t h e 
B o a r d o f P a r d o n s and P a r o l e s and s u b m i t t e d t o t h e 
C o u r t . " 

( E mphasis added.) 
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I n J u n e 2009, K n i g h t f i l e d a m o t i o n f o r s e n t e n c e 

r e c o n s i d e r a t i o n u n d e r A l a . Code 1975, § 13A-5-9.1, and K i r b y 

o f h i s s e n t e n c e o f l i f e i m p r i s o n m e n t on t h e t h e f t c o n v i c t i o n . 

K n i g h t a l l e g e d i n h i s m o t i o n t h a t he has n e v e r been c o n v i c t e d 

o f a v i o l e n t o f f e n s e , t h a t he " h a s [ c o m m i t t e d ] 6 n o n v i o l e n t 

c r i m e s i n h i s l i f e , " t h a t " h i s p r i s o n r e c o r d d i d n o t e v i d e n c e 

a p a t t e r n o f v i o l e n t b e h a v i o r , " and t h a t "he had s e r v e d more 

t h a n 18 y e a r s w i t h good c o n d u c t . " 1 K n i g h t a l s o a l l e g e d t h a t 

h i s s e n t e n c e i s one t h a t i s w i t h i n t h e s c o p e o f § 1 3 A - 5 - 9 . 1 . 2 

The j u d g e who s e n t e n c e d K n i g h t i n 1993 l e f t o f f i c e b e f o r e 

t h e p r e s e n t m o t i o n f o r s e n t e n c e r e c o n s i d e r a t i o n was f i l e d . 

K n i g h t ' s m o t i o n was a s s i g n e d t o J u d g e Truman M. Hobbs, J r . , 

p u r s u a n t t o a s t a n d i n g a d m i n i s t r a t i v e o r d e r e n t e r e d on 

J u l y 25, 2007, by t h e p r e s i d i n g j u d g e o f t h e Montgomery 

C i r c u i t C o u r t . T h i s o r d e r p r o v i d e d : 

1The r e c o r d does n o t r e v e a l any d e t a i l s a b o u t K n i g h t ' s 
p r i o r c r i m e s o r h i s p r i s o n r e c o r d . 

2 K n i g h t was s e n t e n c e d u n d e r t h e pre-amendment v e r s i o n o f 
§ 1 3 A - 5 - 9 ( c ) ( 2 ) , w h i c h p r o v i d e d t h a t a d e f e n d a n t w i t h t h r e e o r 
more p r i o r f e l o n y c o n v i c t i o n s must r e c e i v e a s e n t e n c e o f l i f e 
i m p r i s o n m e n t upon c o n v i c t i o n o f a C l a s s B f e l o n y . The c u r r e n t 
v e r s i o n o f § 1 3 A - 5 - 9 ( c ) ( 2 ) p r o v i d e s f o r a s e n t e n c e o f l i f e 
i m p r i s o n m e n t o r any t e r m n o t l e s s t h a n 20 y e a r s f o r s u c h a 
d e f e n d a n t . I f K n i g h t had been s e n t e n c e d a f t e r t h e 2000 
amendment t o t h e HFOA, t h e s e n t e n c i n g j u d g e w o u l d have had 
d i s c r e t i o n t o impose a s e n t e n c e o f l e s s t h a n t h e s e n t e n c e o f 
l i f e i m p r i s o n m e n t K n i g h t r e c e i v e d . 
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" E f f e c t i v e i m m e d i a t e l y , i t i s h e r e b y ORDERED 
t h a t a l l m o t i o n s f i l e d p u r s u a n t t o Code o f A l a b a m a , 
§ 13A-5-9.1, and K i r b y v. S t a t e , 8 99 So. 2d 968 
( A l a . 2 0 0 4 ) , s h a l l be a s s i g n e d t o t h e s e n t e n c i n g 
j u d g e . I f t h e s e n t e n c i n g j u d g e i s no l o n g e r i n 
o f f i c e , s a i d m o t i o n s s h a l l be a s s i g n e d t o t h e 
C i r c u i t Judge h o l d i n g t h e s e n t e n c i n g j u d g e ' s s e a t o r  
t o a C i r c u i t J u d g e . T h i s O r d e r i s i s s u e d p u r s u a n t 
t o t h e r e c e n t amendment [ t o t h e ] Code o f Alabama 

13A-5-9.1 " 

( Emphasis added.) The r e c o r d does n o t r e v e a l w h e t h e r Judge 

Hobbs h o l d s t h e same s e a t as t h e s e a t p r e v i o u s l y h e l d by 

K n i g h t ' s s e n t e n c i n g j u d g e . W i t h o u t r e q u i r i n g an answer f r o m 

t h e S t a t e , t h e c i r c u i t c o u r t s u m m a r i l y d e n i e d K n i g h t ' s m o t i o n 

f o r s e n t e n c e r e c o n s i d e r a t i o n . 

K n i g h t a p p e a l e d t o t h e C o u r t o f C r i m i n a l A p p e a l s , 

c o n t e n d i n g , among o t h e r t h i n g s , (1) t h a t Judge Hobbs was n o t 

t h e " s e n t e n c i n g j u d g e , " and (2) t h a t t h e a d m i n i s t r a t i v e o r d e r 

o f J u l y 25, 2007, d i d n o t a p p o i n t Judge Hobbs t o d e c i d e h i s 

m o t i o n , as w o u l d be r e q u i r e d by § 13A-5-9.1. S p e c i f i c a l l y , 

K n i g h t c o n t e n d s t h a t t h e s t a t u t e r e q u i r e s t h a t t h e a p p o i n t m e n t 

be made by t h e p r e s i d i n g j u d g e , b u t t h a t t h e o r d e r a l l o w s t h e 

c i r c u i t c l e r k t o e x e r c i s e d i s c r e t i o n i n a s s i g n i n g m o t i o n s f o r 

s e n t e n c e r e c o n s i d e r a t i o n t o any c i r c u i t j u d g e . The C o u r t o f 

C r i m i n a l A p p e a l s a f f i r m e d t h e o r d e r d e n y i n g K n i g h t ' s m o t i o n 

f o r s e n t e n c e r e c o n s i d e r a t i o n by an u n p u b l i s h e d memorandum. 

K n i g h t v. S t a t e (No. CR-08-1681, Dec. 4, 2 0 0 9 ) , So. 3d 

___ ( A l a . C r i m . App. 2009 ( t a b l e ) . T h i s C o u r t g r a n t e d 
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c e r t i o r a r i r e v i e w t o c o n s i d e r w h e t h e r Judge Hobbs has t h e 

a u t h o r i t y t o d e c i d e K n i g h t ' s m o t i o n f o r s e n t e n c e 

r e c o n s i d e r a t i o n . 

I I . S t a n d a r d o f R e v i e w 

"The i n t e r p r e t a t i o n o f a s t a t u t e i n v o l v e s a 
q u e s t i o n o f l a w and an a p p e l l a t e c o u r t r e v i e w s a 
t r i a l c o u r t ' s i n t e r p r e t a t i o n de novo, w i t h o u t any 
p r e s u m p t i o n o f c o r r e c t n e s s . [ O ] n a p p e a l , t h e r u l i n g 
on a q u e s t i o n o f l a w c a r r i e s no p r e s u m p t i o n o f 
c o r r e c t n e s s , and t h i s C o u r t ' s r e v i e w i s de novo." 

G i r a r d v. S t a t e , 883 So. 2d 717, 719 ( A l a . 2003) ( c i t a t i o n and 

i n t e r n a l q u o t a t i o n s o m i t t e d ) . " ' T h i s C o u r t r e v i e w s p u r e 

q u e s t i o n s o f l a w i n c r i m i n a l c a s e s de n o v o.'" Ex p a r t e 

Morrow, 915 So. 2d 539, 541 ( A l a . 2004) ( q u o t i n g Ex p a r t e Key, 

890 So. 2d 1056, 1059 ( A l a . 2 0 0 3 ) ) . A l s o , " [ t ] h e f u n d a m e n t a l 

r u l e o f s t a t u t o r y c o n s t r u c t i o n i s t o a s c e r t a i n and g i v e e f f e c t 

t o t h e i n t e n t o f t h e l e g i s l a t u r e i n e n a c t i n g t h e s t a t u t e . " 

IMED C o r p . v. Systems Eng'g A s s o c s . C o r p . , 602 So. 2d 344, 346 

( A l a . 1 9 9 2 ) . 

I I I . A n a l y s i s 

S e c t i o n 13-5-9.1, as amended i n 2007, p r o v i d e s f o r i t s 

i m p l e m e n t a t i o n "by t h e s e n t e n c i n g j u d g e o r , i f t h e s e n t e n c i n g 

j u d g e i s no l o n g e r i n o f f i c e , by any c i r c u i t j u d g e a p p o i n t e d 

by t h e p r e s i d i n g j u d g e . " Judge Hobbs was n o t t h e s e n t e n c i n g 

j u d g e . T h e r e f o r e , he was a u t h o r i z e d t o d e c i d e K n i g h t ' s m o t i o n 

f o r s e n t e n c e r e c o n s i d e r a t i o n o n l y i f t h e s t a n d i n g 
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a d m i n i s t r a t i v e o r d e r o f J u l y 25, 2007, c o n s t i t u t e d a v a l i d 

a p p o i n t m e n t by t h e p r e s i d i n g j u d g e p u r s u a n t t o § 13A-5-9.1. 

I n a p p l y i n g t h i s s t a t u t e i n t h e p r e s e n t c a s e , we f i r s t 

n o t e t h a t t h e o r i g i n a l v e r s i o n o f § 13A-5-9.1, i . e . , as i t was 

e n a c t e d i n 2001, a l l o w e d m o t i o n s f o r s e n t e n c e r e c o n s i d e r a t i o n 

t o be h e a r d o n l y by t h e s e n t e n c i n g j u d g e o r t h e p r e s i d i n g 

j u d g e . As o r i g i n a l l y e n a c t e d , § 13A-5-9.1 p r o v i d e d : 

"The p r o v i s i o n s o f S e c t i o n 13A-5-9 s h a l l be a p p l i e d 
r e t r o a c t i v e l y by t h e s e n t e n c i n g j u d g e o r p r e s i d i n g  
j u d g e f o r c o n s i d e r a t i o n o f e a r l y p a r o l e o f e a c h 
n o n v i o l e n t c o n v i c t e d o f f e n d e r b a s e d on e v a l u a t i o n s 
p e r f o r m e d by t h e D e p a r t m e n t o f C o r r e c t i o n s and 
a p p r o v e d by t h e B o a r d o f P a r d o n s and P a r o l e s and 
s u b m i t t e d t o t h e c o u r t . " 

( E mphasis added.) 

I n K i r b y , t h i s C o u r t u p h e l d t h e c o n s t i t u t i o n a l i t y o f 

§ 13A-5-9.1 and h e l d t h a t t h e s t a t u t e " c o n f e r s j u r i s d i c t i o n 

upon t h e s e n t e n c i n g j u d g e o r t h e p r e s i d i n g j u d g e t o a p p l y t h e 

2000 amendment t o t h e HFOA r e t r o a c t i v e l y . " 899 So. 2d a t 972 

( e m p h a s i s a d d e d ) . The K i r b y C o u r t s t a t e d t h a t " [ i ] t i s 

a x i o m a t i c t h a t o n l y t h e s e n t e n c i n g j u d g e o r t h e p r e s i d i n g  

j u d g e s h o u l d e v a l u a t e t h e i n m a t e ' s c r i m e and h i s o r h e r 

c o n d u c t ... i n d e c i d i n g w h e t h e r t h e i n m a t e i s a n o n v i o l e n t 

o f f e n d e r . " 899 So. 2d a t 974 ( e m p h a s i s a d d e d ) . 

I n Ex p a r t e S a n d i f e r , 925 So. 2d 290 ( A l a . C r i m . App. 

2 0 0 5 ) , t h e C o u r t o f C r i m i n a l A p p e a l s h e l d t h a t , u n d e r t h e 
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o r i g i n a l v e r s i o n o f § 13A-5-9.1, t h e p r e s i d i n g j u d g e d i d n o t 

have a u t h o r i t y t o a p p o i n t an a c t i n g p r e s i d i n g j u d g e whose d u t y 

i t w o u l d be t o d e c i d e a l l m o t i o n s f o r s e n t e n c e r e c o n s i d e r a t i o n 

f i l e d i n t h a t c i r c u i t . The c o u r t h e l d (1) t h a t t h e o r d e r 

m a k i n g s u c h an a p p o i n t m e n t i n q u e s t i o n was v o i d b e c a u s e t h e 

" a c t i n g p r e s i d i n g j u d g e " was n e i t h e r t h e s e n t e n c i n g j u d g e n o r 

t h e p r e s i d i n g j u d g e and (2) t h a t a p r e s i d i n g c i r c u i t j u d g e d i d 

n o t have t h e a u t h o r i t y t o u n i l a t e r a l l y a p p o i n t an a c t i n g 

p r e s i d i n g j u d g e t o h e a r a l l m o t i o n s f o r s e n t e n c e 

r e c o n s i d e r a t i o n f i l e d i n t h e c i r c u i t . 

I n Ex p a r t e J e n k i n s , 992 So. 2d 1248 ( A l a . 2 0 0 7 ) , a c a s e 

a p p l y i n g t h e o r i g i n a l v e r s i o n o f § 13A-5-9.1, t h i s C o u r t h e l d 

t h a t an o r d e r d e n y i n g t h e d e f e n d a n t ' s m o t i o n f o r s e n t e n c e 

r e c o n s i d e r a t i o n was v o i d b e c a u s e i t was e n t e r e d by a j u d g e who 

was n e i t h e r t h e s e n t e n c i n g j u d g e n o r t h e p r e s i d i n g j u d g e . T h i s 

C o u r t s t a t e d : 

"By e n a c t i n g § 13A-5-9.1, t h e l e g i s l a t u r e 
c o n f e r r e d on t h e t r i a l c o u r t c o n t i n u i n g j u r i s d i c t i o n 
o v e r m o t i o n s f o r s e n t e n c e r e c o n s i d e r a t i o n , t o be 
e x e r c i s e d by o n l y t h e s e n t e n c i n g j u d g e o r t h e 
p r e s i d i n g j u d g e . ... B e c a u s e t h e j u d g e who d e n i e d 
J e n k i n s ' s f i r s t m o t i o n f o r s e n t e n c e r e c o n s i d e r a t i o n 
was n e i t h e r t h e s e n t e n c i n g j u d g e n o r t h e p r e s i d i n g 
j u d g e , u n d e r § 13A-5-9.1 he was w i t h o u t j u r i s d i c t i o n 
t o c o n s i d e r t h a t m o t i o n , and t h e d e n i a l o f t h a t 
m o t i o n r e s u l t e d i n a v o i d j u d g m e n t . " 

992 So. 2d a t 1250. 
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In 2007, t h e l e g i s l a t u r e e n a c t e d A c t No. 2007-457, A l a . 

A c t s 2007, w h i c h amended § 13A-5-9.1 t o a l l o w m o t i o n s f o r 

s e n t e n c e r e c o n s i d e r a t i o n t o be d e c i d e d by t h e s e n t e n c i n g j u d g e 

o r , i f t h e s e n t e n c i n g j u d g e i s no l o n g e r i n o f f i c e , by any  

c i r c u i t j u d g e a p p o i n t e d by t h e p r e s i d i n g j u d g e . T h i s 

amendment a p p a r e n t l y was e n a c t e d b e c a u s e o f t h e i n c r e a s i n g 

number o f s u c h m o t i o n s and t h e need f o r c i r c u i t c o u r t s t o have 

f l e x i b i l i t y i n managing t h e i r d o c k e t s . See S a n d i f e r , 925 So. 

2d a t 297 (Cobb, J . , d i s s e n t i n g ) . 

K n i g h t c o n t e n d s t h a t t h e J u l y 25, 2007, a d m i n i s t r a t i v e 

o r d e r o f t h e Montgomery C i r c u i t C o u r t does n o t c o n s t i t u t e a 

v a l i d j u d i c i a l a p p o i n t m e n t u n d e r § 13A-5-9.1 b e c a u s e t h e 

i n c l u s i o n o f t h e p h r a s e " o r t o a C i r c u i t J u d g e " i n t h e o r d e r 

a l l o w s t h e c i r c u i t c l e r k t o e x e r c i s e d i s c r e t i o n i n a s s i g n i n g 

m o t i o n s f o r s e n t e n c e r e c o n s i d e r a t i o n t o v a r i o u s j u d g e s . That 

i s , K n i g h t c o n t e n d s t h a t t h e s e l e c t i o n o f Judge Hobbs as t h e 

c i r c u i t j u d g e t o h e a r h i s m o t i o n was n o t t h e a c t o f t h e 

p r e s i d i n g j u d g e as r e q u i r e d by t h e s t a t u t e and, c o n s e q u e n t l y , 

t h a t Judge Hobbs d i d n o t have a u t h o r i t y t o d e c i d e K n i g h t ' s 

m o t i o n . We a g r e e . 

I n Owens v. S t a t e , 39 So. 3d 1183 ( A l a . C r i m . App. 2 0 0 9 ) , 

t h e C o u r t o f C r i m i n a l A p p e a l s h e l d t h a t a s t a n d i n g o r d e r by 

t h e p r e s i d i n g c i r c u i t j u d g e was s u f f i c i e n t t o c o n s t i t u t e a 
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v a l i d a p p o i n t m e n t o f a c i r c u i t j u d g e u n d e r § 13A-5-9.1 t o h e a r 

a m o t i o n f o r s e n t e n c e r e c o n s i d e r a t i o n . The o r d e r a t i s s u e i n 

Owens p r o v i d e d : 

"'By t h e a u t h o r i t y v e s t e d i n me as P r e s i d i n g 
C i r c u i t Judge u n d e r t h e p r o v i s i o n s o f R u l e 13 o f t h e 
Alabama R u l e s o f J u d i c i a l A d m i n i s t r a t i o n and 
p u r s u a n t t o S e c t i o n 13A-5-9.1, Code o f Alabama 1975, 
as amended, ... I h e r e b y o r d e r t h a t t h e C i r c u i t 
C l e r k s h a l l a s s i g n a l l m o t i o n s f o r p o s t j u d g m e n t 
r e l i e f p u r s u a n t t o R u l e 32, [ A l a . ] R. C r i m . P., o r 
p u r s u a n t t o S e c t i o n 13A-5-9.1, Code o f A l a b a m a , t o 
t h e d o c k e t o f t h e s e n t e n c i n g Judge o r , i f t h e  
s e n t e n c i n g Judge i s no l o n g e r s e r v i n g , t o t h e d o c k e t  
o f t h e Judge p r e s i d i n g o v e r t h e c a s e s o f s u c h Judge  
who i s no l o n g e r s e r v i n g . These C i r c u i t J u d g e s a r e 
h e r e b y a p p o i n t e d t o h e a r s a i d m o t i o n s f o r 
c o n s i d e r a t i o n o f r e s e n t e n c i n g p u r s u a n t t o S e c t i o n 
13A-5-9 and -9.1 o f t h e Code o f Alabama 1 975 as 
amended. A copy o f t h i s O r d e r s h a l l be p l a c e d i n t h e 
c o u r t f i l e o f a l l c a s e s so a f f e c t e d by t h i s O r d e r . ' " 

Owens, 39 So. 3d a t 1184-85 ( e m p h a s i s a d d e d ) . The c o u r t i n 

Owens c o n c l u d e d , w i t h o u t much a n a l y s i s , t h a t " t h e c i r c u i t 

j u d g e [ d e s i g n a t e d by t h e a d m i n i s t r a t i v e o r d e r ] had t h e 

a u t h o r i t y t o r u l e on t h e m o t i o n even t h o u g h he was n o t t h e 

s e n t e n c i n g j u d g e o r t h e p r e s i d i n g j u d g e . " 39 So. 3d a t 1185. 

The s t a n d i n g o r d e r i n Owens d i f f e r s f r o m t h e 

a d m i n i s t r a t i v e o r d e r i n t h e p r e s e n t c a s e b e c a u s e , by r e f e r e n c e 

t o t h e s e a t o f t h e no l o n g e r s e r v i n g j u d g e , t h e o r d e r i n Owens 

s e l e c t e d t h e s p e c i f i c j u d g e t o whom any g i v e n m o t i o n f o r 

s e n t e n c e r e c o n s i d e r a t i o n w o u l d be a s s i g n e d , r a t h e r t h a n 

l e a v i n g t h a t s e l e c t i o n t o t h e c i r c u i t c l e r k . The a p p o i n t m e n t 
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o f a j u d g e u n d e r t h e s t a n d i n g o r d e r a t i s s u e i n Owens c o u l d 

f a i r l y be s a i d t o be t h e a c t o f t h e p r e s i d i n g j u d g e , and n o t 

t h e a c t o f t h e c i r c u i t c l e r k . 

I n c o n t r a s t , t h e a d m i n i s t r a t i v e o r d e r i n t h e p r e s e n t c a s e 

does n o t s e l e c t t h e j u d g e f o r any g i v e n c a s e . The o r d e r i n 

t h e p r e s e n t c a s e p r o v i d e s t h a t m o t i o n s f o r s e n t e n c e 

r e c o n s i d e r a t i o n " s h a l l be a s s i g n e d t o t h e C i r c u i t Judge 

h o l d i n g t h e s e n t e n c i n g j u d g e ' s s e a t o r t o a C i r c u i t J u d g e . " 

The i n c l u s i o n o f t h e p h r a s e " o r t o a C i r c u i t J u d g e " l e a v e s t o 

t h e c i r c u i t c l e r k t h e t a s k o f s e l e c t i n g a c i r c u i t j u d g e t o 

h e a r a m o t i o n f o r s e n t e n c e r e c o n s i d e r a t i o n . 3 

3The d i s s e n t s t a t e s t h a t we i m p r o p e r l y assume t h a t Judge 
Hobbs's a p p o i n t m e n t t o t h i s c a s e o c c u r r e d p u r s u a n t t o t h i s 
p h r a s e . We n o t e , h o w e v e r , t h a t K n i g h t ' s m o t i o n f o r s e n t e n c e 
r e c o n s i d e r a t i o n was s u m m a r i l y d e n i e d ; K n i g h t had no 
o p p o r t u n i t y t o make any r e c o r d as t o t h e b a s i s f o r t h e 
a s s i g n m e n t o f h i s c a s e t o Judge Hobbs. I n t h e t r i a l c o u r t , 
K n i g h t a l l e g e d t h a t "Judge Hobbs d i d n o t have j u r i s d i c t i o n . " 
He t h e n o b s e r v e d t h a t Judge J o s e p h P h e l p s , and n o t Judge 
Hobbs, was h i s s e n t e n c i n g j u d g e and t h a t " [ n ] o t h i n g i n t h e 
r e c o r d i n d i c a t e s t h a t Judge Hobbs was s p e c i a l l y a p p o i n t e d by 
t h e P r e s i d i n g Judge o f Montgomery C o u n t y t o h e a r K n i g h t ' s 
m o t i o n . " The S t a t e o f f e r e d no r e s p o n s e t o t h i s m o t i o n , and 
t h e c i r c u i t c o u r t d i d n o t e n t e r any s u b s e q u e n t o r d e r s . 

On a p p e a l , t h e C o u r t o f C r i m i n a l A p p e a l s i s s u e d an o r d e r 
t o t h e c i r c u i t c o u r t , s t a t i n g , i n p a r t : 

"Judge Truman Hobbs, who r u l e d on [ K n i g h t ' s ] m o t i o n 
f o r r e c o n s i d e r a t i o n , was n o t t h e j u d g e who s e n t e n c e d 
[ K n i g h t ] . A l s o , t h e r e c o r d does n o t i n c l u d e an 
o r d e r i n d i c a t i n g t h a t , a t t h e t i m e Judge Hobbs r u l e d 
on [ K n i g h t ' s ] m o t i o n , t h e p r e s i d i n g j u d g e had 
a p p o i n t e d h im t o r u l e on t h e m o t i o n . 
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" I n a c c o r d a n c e w i t h R u l e 1 0 ( g ) , A l a . R. App. P., 
t h i s c o u r t ORDERS t h a t t h e c i r c u i t c o u r t s u p p l e m e n t 
t h e r e c o r d on a p p e a l t o i n c l u d e a c o p y o f t h e o r d e r 
a p p o i n t i n g Judge Hobbs t o p r e s i d e o v e r [ K n i g h t ' s ] 
m o t i o n f o r r e c o n s i d e r a t i o n o f h i s s e n t e n c e [ ] , i f 
s u c h an o r d e r e x i s t s . I f s u c h an o r d e r does n o t 
e x i s t , t h e c i r c u i t c l e r k s h a l l c e r t i f y t h a t f a c t t o 
t h i s c o u r t . The c e r t i f i e d s u p p l e m e n t a l r e c o r d o r t h e 
c i r c u i t c l e r k ' s c e r t i f i c a t i o n s h o u l d be t r a n s m i t t e d 
t o t h i s c o u r t a t t h e e a r l i e s t p o s s i b l e d a t e and by 
no l a t e r t h a n 14 days a f t e r t h e d a t e o f t h i s o r d e r . " 

The c i r c u i t c l e r k r e s p o n d e d w i t h a s u b m i s s i o n t o t h e C o u r t o f 
C r i m i n a l A p p e a l s c o n s i s t i n g o f o n l y a c o p y o f t h e J u l y 25, 
2007, a d m i n i s t r a t i v e o r d e r a t i s s u e h e r e i n , t o g e t h e r w i t h an 
a t t a c h e d copy o f t h e p e r t i n e n t s t a t u t e . The c i r c u i t c l e r k ' s 
r e s p o n s e d i d n o t p r o v i d e any o t h e r f a c t s r e g a r d i n g t h e 
a s s i g n m e n t o f K n i g h t ' s c a s e t o Judge Hobbs. 

I n i t s b r i e f t o t h e C o u r t o f C r i m i n a l A p p e a l s , t h e S t a t e 
d i d n o t a d d r e s s t h e j u r i s d i c t i o n a l i s s u e a t a l l ; i t a r g u e d 
o n l y t h a t K n i g h t was n o t a n o n v i o l e n t o f f e n d e r and t h a t 
K n i g h t ' s c l a i m was w i t h o u t s u b s t a n t i v e m e r i t . I n i t s b r i e f t o 
t h i s C o u r t , t h e S t a t e d i d n o t c o n t e n d t h a t Judge Hobbs h e l d 
t h e s e a t o c c u p i e d by K n i g h t ' s s e n t e n c i n g j u d g e . 

B a s e d on t h e f o r e g o i n g p a r t i c u l a r f a c t s , we t r e a t as t r u e 
f o r p u r p o s e s o f t h i s a p p e a l t h e u n r e f u t e d a l l e g a t i o n s by 
K n i g h t r e g a r d i n g t h e j u r i s d i c t i o n a l d e f i c i e n c y i n t h e h a n d l i n g 
o f h i s m o t i o n f o r s e n t e n c e r e c o n s i d e r a t i o n . C f . C h a v e r s t v.  
S t a t e , 517 So. 2d 643, 644 ( A l a . C r i m . App. 1987) ( a d d r e s s i n g 
u n r e f u t e d a l l e g a t i o n s i n a p e t i t i o n f o r w r i t o f e r r o r coram 
n o b i s ) . N o t h i n g h e r e i n w o u l d p r e v e n t p r o o f o f d i f f e r e n t f a c t s 
i n any s u b s e q u e n t p r o c e e d i n g . 

We a l s o n o t e t h a t t h e c a s e s c i t e d by t h e d i s s e n t do n o t 
p e r t a i n t o s u b j e c t - m a t t e r j u r i s d i c t i o n . As d i s c u s s e d i n t h e 
t e x t , t h i s C o u r t has h e l d t h a t a p r o p e r a s s i g n m e n t t o a 
p a r t i c u l a r j u d g e i s j u r i s d i c t i o n a l u n d e r § 13A-5-9.1. I n 
c a s e s where a c o u r t has o n l y l i m i t e d j u r i s d i c t i o n , we have 
h e l d t h a t j u r i s d i c t i o n must a f f i r m a t i v e l y a p p e a r on t h e 

J - ^ ^ ^ 

r e c o r d . See Vaughan v. Vaughan, 267 A l a . 117, 122, 100 So. 2d 
1, 4 (1957) ("The j u r i s d i c t i o n o f d i v o r c e s i s v e s t e d i n c o u r t s 
o f e q u i t y b y s t a t u t e , and as t o t h a t s u b j e c t t h e y a r e c o u r t s 
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The S t a t e c o n t e n d s t h a t , i n e f f e c t , t h e r e was no 

d e l e g a t i o n t o t h e c i r c u i t c l e r k o f a u t h o r i t y t o s e l e c t t h e 

j u d g e t o h e a r K n i g h t ' s m o t i o n b e c a u s e any d e l e g a t i o n i n v o l v e d 

o n l y m i n i s t e r i a l a c t s . The S t a t e e x p r e s s l y r e f e r s t o t h e 

common p r a c t i c e i n many c i r c u i t s o f a s s i g n i n g c a s e s and 

m o t i o n s r a n d o m l y o r on a r o t a t i n g b a s i s . The S t a t e ' s 

c o n t e n t i o n i s w i t h o u t f a c t u a l s u p p o r t b e c a u s e t h e J u l y 25, 

2007, a d m i n i s t r a t i v e o r d e r does n o t r e f e r t o a random o r 

r o t a t i n g a s s i g n m e n t , and we t h e r e f o r e do n o t c o n s i d e r i t 

f u r t h e r . 

IV. C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , we r e v e r s e t h e judgment o f t h e 

C o u r t o f C r i m i n a l A p p e a l s and remand t h e c a s e f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

o f s p e c i a l and l i m i t e d j u r i s d i c t i o n . The e x i s t e n c e o f 
j u r i s d i c t i o n a l f a c t s i s n o t i n f e r r e d f r o m t h e mere e x e r c i s e o f 
j u r i s d i c t i o n , b u t must a f f i r m a t i v e l y a p p e a r f r o m t h e 
r e c o r d . " ) ; P r e s t w o o d v. P r e s t w o o d , 395 So. 2d 8, 10 ( A l a . 
1981) (a p r o b a t e c o u r t h e a r i n g an i n c o m p e t e n c y p e t i t i o n i s a 
c o u r t o f s t a t u t o r y and l i m i t e d j u r i s d i c t i o n ; " ' i t must 
a f f i r m a t i v e l y a p p e a r on t h e f a c e o f t h e r e c o r d t h a t a l l o f t h e 
n e c e s s a r y j u r i s d i c t i o n a l s t e p s were t a k e n t o c o m p l e t e t h e 
c o u r t ' s j u r i s d i c t i o n ' " ) . 
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REVERSED AND REMANDED. 

Cobb, C . J . , and W o o d a l l , S t u a r t , and P a r k e r , J J . , c o n c u r . 

B o l i n and Shaw, J J . , d i s s e n t . 

M a i n and W i s e , J J . , r e c u s e t h e m s e l v e s . * 

* J u s t i c e M a i n and J u s t i c e W ise were members o f t h e C o u r t 
o f C r i m i n a l A p p e a l s when t h a t c o u r t c o n s i d e r e d t h i s c a s e . 

13 



1090540 

SHAW, J u s t i c e ( d i s s e n t i n g ) . 

I r e s p e c t f u l l y d i s s e n t . 

T h i s i s James S h e r i d a n K n i g h t ' s t h i r d m o t i o n f i l e d u n d e r 

A l a . Code 1975, § 13A-5-9.1, s e e k i n g a r e c o n s i d e r a t i o n o f h i s 

s e n t e n c e . The J u l y 25, 2007, a d m i n i s t r a t i v e o r d e r o f t h e 

p r e s i d i n g j u d g e o f t h e Montgomery C i r c u i t C o u r t d i r e c t s t h e 

a s s i g n m e n t o f s u c h m o t i o n s t o t h e s e n t e n c i n g j u d g e o r , i f t h e 

s e n t e n c i n g j u d g e i s no l o n g e r on t h e b e n c h , t o e i t h e r (1) t h e 

j u d g e now o c c u p y i n g t h e s e a t o f t h e s e n t e n c i n g j u d g e o r (2) "a 

C i r c u i t J u d g e . " 

I t seems w i t h o u t c h a l l e n g e t h a t an a p p o i n t m e n t u n d e r 

o p t i o n (1) w o u l d be a p p r o p r i a t e i n t h i s c a s e . See Owens v.  

S t a t e , 39 So. 3d 1183 ( A l a . C r i m . App. 2009) ( a p p r o v i n g an 

a p p o i n t m e n t p r o c e d u r e i n w h i c h m o t i o n s t o r e c o n s i d e r a 

s e n t e n c e w o u l d be a s s i g n e d t o t h e d o c k e t o f t h e s e n t e n c i n g 

j u d g e o r , i f t h e s e n t e n c i n g j u d g e was no l o n g e r i n o f f i c e , t o 

t h e j u d g e h e a r i n g t h e c a s e s o f t h e s e n t e n c i n g j u d g e ) . The 

r e c o r d i s s i l e n t as t o w h e t h e r K n i g h t ' s m o t i o n was a s s i g n e d t o 

t h e d o c k e t o f Judge Hobbs p u r s u a n t t o o p t i o n ( 1 ) . 

The i s s u e p r e s e n t e d by K n i g h t , and t h e i s s u e a d d r e s s e d by 

t h e m a j o r i t y , i s w h e t h e r o p t i o n (2) i s d e f e c t i v e b e c a u s e i t 

" l e a v e s t o t h e c i r c u i t c l e r k t h e t a s k o f s e l e c t i n g a c i r c u i t 

j u d g e t o h e a r a m o t i o n f o r s e n t e n c e r e c o n s i d e r a t i o n , " So. 
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3d a t , whereas " t h e o r d e r i n Owens [v. S t a t e , 39 So. 3d 

1183 ( A l a . C r i m . App. 2 0 0 9 ) , ] s e l e c t e d t h e s p e c i f i c j u d g e t o 

whom any g i v e n m o t i o n f o r s e n t e n c e r e c o n s i d e r a t i o n w o u l d be 

a s s i g n e d , r a t h e r t h a n l e a v i n g t h a t s e l e c t i o n t o t h e c i r c u i t 

c l e r k . " ___ So. 3d a t ___ . As t h e m a j o r i t y n o t e s , K n i g h t 

a s s e r t s t h a t t h e a d m i n i s t r a t i v e o r d e r i n t h e i n s t a n t c a s e 

" a l l o w s t h e c i r c u i t c l e r k t o e x e r c i s e d i s c r e t i o n i n a s s i g n i n g 

m o t i o n s f o r s e n t e n c e r e c o n s i d e r a t i o n t o v a r i o u s j u d g e s . " 

So. 3d a t . However, n o t h i n g i n t h e r e c o r d i n d i c a t e s t h a t 

t h e c i r c u i t c l e r k makes s e l e c t i o n s i n s u c h a manner and 

n o t h i n g i n d i c a t e s t h a t K n i g h t ' s m o t i o n was a s s i g n e d t o J u d g e 

Hobbs's d o c k e t p u r s u a n t t o o p t i o n ( 2 ) . 4 

The m a j o r i t y , i n r e v e r s i n g t h e judgment o f t h e C o u r t o f 

C r i m i n a l A p p e a l s , has made two f a c t u a l a s s u m p t i o n s i n f a v o r o f 

K n i g h t , n e i t h e r o f w h i c h i s s u p p o r t e d by t h e r e c o r d o r 

a s s e r t e d by K n i g h t : t h a t Judge Hobbs does n o t o c c u p y t h e s e a t 

o f t h e j u d g e who s e n t e n c e d K n i g h t and t h a t t h e c i r c u i t c l e r k 

e x e r c i s e d d i s c r e t i o n i n s e l e c t i n g Judge Hobbs t o h e a r K n i g h t ' s 

m o t i o n . 5 D o i n g so r u n s a f o u l o f t h e w e l l s e t t l e d p r i n c i p l e o f 

4The S t a t e , on t h e o t h e r hand, a s s e r t s t h a t i t i s p r o p e r 
f o r c i r c u i t j u d g e s t o be r a n d o m l y a s s i g n e d m o t i o n s f o r 
s e n t e n c e r e c o n s i d e r a t i o n . The r e c o r d i s s i l e n t as t o w h e t h e r 
s u c h a method was u s e d i n t h i s c a s e . 

5 K n i g h t makes t h e argument t h a t t h e t r i a l j u d g e l a c k e d 
j u r i s d i c t i o n / a u t h o r i t y t o r e s e n t e n c e him, b u t , i n d o i n g s o , he 
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a p p e l l a t e r e v i e w t h a t t h i s C o u r t w i l l n o t presume e r r o r f r o m 

a s i l e n t r e c o r d : "'"Where t h e r e c o r d i s s i l e n t on a p p e a l , i t 

w i l l be p resumed t h a t what ought t o have been done was n o t 

o n l y done, b u t r i g h t l y done."'" W i l l i a m s v. S t a t e , 55 So. 3d 

366, 370 ( A l a . C r i m . App. 2010) ( q u o t i n g Owens v. S t a t e , 597 

So. 2d 734, 736 ( A l a . C r i m . App. 1 9 9 2 ) , q u o t i n g i n t u r n J o l l y  

v. S t a t e , 405 So. 2d 76, 77 ( A l a . C r i m . App. 1 9 8 1 ) ) . See a l s o 

W a l - M a r t S t o r e s , I n c . v. Goodman, 789 So. 2d 166, 176 ( A l a . 

2000) ("[W]e c a n n o t assume e r r o r o r presume t h e e x i s t e n c e o f 

f a c t s as t o w h i c h t h e r e c o r d i s s i l e n t . " ) . 

The m a j o r i t y can o n l y p o i n t t o c o n c l u s o r y l e g a l a r g u m e n t s 

by K n i g h t , b u t t o no f a c t s i n t h e r e c o r d e s t a b l i s h i n g , t h a t 

t h e t r i a l j u d g e l a c k e d a u t h o r i t y i n t h i s c a s e . When t h e 

r e c o r d i s s i l e n t , " ' [ a ] r e v i e w i n g c o u r t c a n n o t p r e d i c a t e e r r o r 

on m a t t e r s n o t shown by t h e r e c o r d . ... I n d e e d , a s i l e n t  

r e c o r d s u p p o r t s a j u d g m e n t . ' " R o b i t a i l l e v. S t a t e , 971 So. 2d 

43, 53 ( A l a . C r i m . App. 2005) ( e m p h a s i s added) ( q u o t i n g 

R o b i n s o n v. S t a t e , 444 So. 2d 884, 885 ( A l a . 1 9 8 3 ) ) . We "may 

n o t presume any f a c t s n o t shown by t h a t r e c o r d and make them 

does n o t make t h e f a c t u a l a s s u m p t i o n s t h e m a j o r i t y makes, as 
i t must i n o r d e r t o s e c u r e a r e v e r s a l o f t h e judgment o f t h e 
C o u r t o f C r i m i n a l A p p e a l s . H e r e , t h e m a j o r i t y has made t h e 
f a c t u a l a s s u m p t i o n s t h a t a r e n e c e s s a r y t o c a l l i n t o q u e s t i o n 
t h e t r i a l j u d g e ' s a u t h o r i t y and t h e n deems t h o s e a s s u m p t i o n s 
" u n r e f u t e d . " 
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a g r o u n d f o r r e v e r s a l . " C a r d e n v. S t a t e , 621 So. 2d 342, 346¬

47 ( A l a . C r i m . App. 1 9 9 2 ) . B e c a u s e t h e r e c o r d does n o t 

p r e s e n t any f a c t s i n d i c a t i n g t h a t t h e p u r p o r t e d d e f e c t i n t h e 

J u l y 25, 2007, a d m i n i s t r a t i v e o r d e r i s m a t e r i a l i n t h i s c a s e , 

I r e s p e c t f u l l y d i s s e n t . 

K n i g h t does n o t c l a i m t h a t he has been d e n i e d t h e a b i l i t y 

t o d e v e l o p t h e r e c o r d t o d e m o n s t r a t e t h a t h i s m o t i o n was 

i m p r o p e r l y a s s i g n e d t o Judge Hobbs. He does n o t r e q u e s t t o 

have t h e r e c o r d s u p p l e m e n t e d o r c l a i m t h a t due p r o c e s s 

r e q u i r e s t h a t he have t h e a b i l i t y t o s e e k more i n f o r m a t i o n 

r e g a r d i n g Judge Hobbs's a p p o i n t m e n t . F u r t h e r , he does n o t 

s e e k a remand f o r more d i s c o v e r y on t h i s i s s u e . I n s t e a d , he 

s i m p l y a r g u e s t h a t t h e J u l y 25, 2007, a d m i n i s t r a t i v e o r d e r i s 

i m p r o p e r . W i t h no argument by K n i g h t t h a t he d i d n o t have t h e 

a b i l i t y t o p r e s e n t t h i s C o u r t w i t h a c o m p l e t e r e c o r d , I c a n n o t 

assume t h a t he was d e n i e d t h a t a b i l i t y . 

B o l i n , J . , c o n c u r s . 
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