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Ex parte Monroe County Board of Education and Frankye Beal
PETITION FOR WRIT OF MANDAMUS

{({In re: Pamela Jones Al-Sulaibe, as next friend of Rashid
Jones, a minor child

V.
Monroe County Board of Education and Frankye Beal)

(Monroe Circuit Court, CV-08-9%00008)

PER CURIAM.

The Monroe County Board of Education ("the Board") and

Frankye Beal, a fifth-grade teacher at Beatrice Elementary
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School in Monroe County, petition this Court for a writ of
mandamus directing Judge Dawn W. Hare to grant their motions
for a summary Jjudgment dismissing Pamela Jones Al-Sulaibe's
tort claims against them kecause, they say, Lhey are entitled
to immunity——-absolute immunity as to the Board and State-agent
immunity as to Beal. We grant the petition and issue the writ
as to the Board; we deny the petition as to Beal.
Facts
On February 27, 2007, Beal disciplined then 12-year-old

Rashid Jones for having repeatedly disrupted his fifth-grade

class. Jones was repeating the fifth grade and was two years
older than most of his classmates. In the hall cutside the
classroom, Beal initially attempted Lo "hand-paddle"™ Jones

using two rulers tTaped together to strike Jonesgs's palms.
Jones resisted by pulling his hand away several times. Beal
then told Jones that she would have to paddle him, and she
retrieved her vpaddle from the c¢lassroom,. She and Jones
entered an empty classroom next dcor to Beal's classroom. Beal
instructed Jones to touch his feet and Beal attempted to
paddle Jones. Jones repeatedly moved to avoid the spanking,

and at one point he grabbed the paddle and attempted to take
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it away from Beal. As Jones moved, Beal struck him on the
back of his thigh. According to Beal, she made no further
attempt to paddle Rashid, who then disobeyed Beal again by not
returning to the fifth-grade classrcom. According to Jones,
Beal continued to strike him and he suffered injuries to one
of his legs and an arm. The next day, Jones's mocther removed
Jones from Beatrice Elementary Schccol and enrolled him in
another school where he finished the fifth grade.

On February 26, 2008, Pamela Jones Al-Sulaibe, as next
friend of Jones, sued the Board, asserting claims of negligent
entrustment and negligent supervision. Jones also sued Beal,
asserting c¢laims of negligence, wantonness, and assault.
According to Al-Sulaibe's complaint, Beal did nct have gocd
cause to discipline Jones, Beal did ncot first attempt to give
Jones a "hand-paddling,™ and Beal struck Jones several times
with Lhe paddle, hitting his arm and leg. The Board and Beal
answered, asserting immunity,

On August 31, 200%, the Board and Beal moved for a
summary Jjudgment. The Board asserted abscolute immunity; Beal
asserted State-agent, schoclmaster’'s, and statutory immunity.

To support the mction, the Board and Beal submitted affidavits
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from Beal and her supervisocors testifyving that Beal acted at
all times within the scope of her autherity and in compliance
with the Board's policies. Al-Sulaibe filed an opposing brief
without suppeorting evidence and without addressing Beal's
arguments regarding statutory and schoolmaster's immunity.

On November 4, 2008, the trial court summarily denied the
Board and Beal's motion. The Board and Beal timely filed this
petition for a writ of mandamus.

Standard of Review

"'"While the general rule 1g that
denial of a summary-judgment motion is noct
immediately rewviewable hy an appellate
court, Lhe exception to the general rule 1is
that a denial of a motion for a summary
Judgment grounded on a claim of immunity is
immediately reviewable by a petition for a
writ of mandamus !

"Ex parte Wood, 852 So. 24 705, 708 (Ala. 2002).

"R writ of mandamus is an
extraordinary remedy, and 1s appropriate
when the petiticner c¢an show (1) a clear
legal right to the order sought; (2) an
imperative duty upon the respondent Lo
perform, accompanied by a refusal to do so;
(3) the lack of another adeguate remedy;
and (4) the properly invoked Jjurisdiction
of the court.'

"Ex parte BOC Group, Inc., 823 So. 24 1270, 1272
(Ala. 2001).
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"'"This Court's review oI a summary
judgment is de novo. Williams v. State Farm

Mut. Aute. Ins. Coc., 886 30. 2d 72, 74
(Ala. 2002). We apply the same standard of
review as the trial court applied.

Specifically, we must determine whether the
movant has made a prima facie showing that
no genuine issue of material fact exists
and that the movant 1is entitled to a
judgment as a matter of law. Rule 56 (g),
Ala. R. Civ. P.; BRBlue Crosgssgs & Blue Shield
of Alabama v. Hodurski, 899 So. 2d 949,
952-53 (Ala. 2004). In making such a
determination, we must review the evidence
in the light mecst favorable to the
nonmovant. Wilson v. Brown, 496 So. 2d
7H6, 758 (Ala. 1986). Once the movant makes
a prima facie showing that there 15 no
genuine issue of material fact, the burden
then shifts to the nonmovant to produce
"substantial evidence" as to the existence
of a genuine i1ssue of material fact. Bass
v. SouthTrust Bank of Baldwin County, 538
So. 2d 794, 787-98 (Ala, 1989); Ala. Code
1975, § 12-21-12. "[S]ubstantial evidence
is evidence of such weight and gquality that
fair-minded persons 1in the exercise of
impartial judgment can reasonably infer the
existence of the fact scught to be proved."
West v. Fcounders Life Agsur. Co. of Fla.,
547 So. 2d 870, 871 (Ala. 1989).'

"Dow v. Alabama Democratic Party, 897 So. 2d 1035,
1038-39 (Ala. 2004) ."

Ex parte Jackson County Bd. of Edue., 4 So. 3d 1099, 1101-02

(Ala. 2008}. Additiconally, in conducting our appellate
review, we will ccocnsider only the factual material submitted

to the frial court for 1ts consideration in deciding the
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summary-judgment motLion.

Educ.,

1

Ex parte Madison County Bd. of

So. 3d 980, 986 (Ala. 2008).

Discussion

The Board contends that the trial court erred in denvying

the motion for a summary judgment as tc it because,

it says,

claims against the Board are barred by absolute immunity under

Ala. Const. of 1901, § 14.

"!'Section 14, Ala. Const. 1501,
provides "[t]hat the State of Alakama shall
never be made a defendant in any court of
law or equity." This section affords the
State and i1its agencies an Mabsolute"
immunity from suit in any court. Ex parte
Mobile County Dep't of Human Res., 815 So.
24 527, 530 (Ala. 2001) (stating that Ala.
Const. 1901, & 14, confers on the State of
Alabama and its agencies absolute immunity
from suit in any court) ; Ex parte
Tuscaloosa County, 7%6 So. 2d 1100, 1103
(Ala. 2000) ("Under Ala. Const. of 1901, %
14, the State of Alabama has absolute

immunity from lawsuits. This abksolute
immunity extends to arms or agencies of the
state I Indeed, this Court has

described § 14 as an "almost invincible"
"wall" of immunity. Alabama State Docks v.
Saxen, %31 So. 24 943, %46 (Ala., 1994),
This "wall of immunity"” is "nearly
impregnable," Patterson v. Gladwin Corp.,
835 So. 2d 137, 142 (Ala. 2002), and bars
"almost every conceivable type of suit."
Hutchinson v. Board of Trustees of Univ. of
Ala., 288 Ala. 20, 23, 256 So. 2d 281, 283
(1971) . Moreover, 1f an action 1s an
action against the State within the meaning
of & 14, such a case "presents a question
of subject-matter Jurisdiction, which
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cannot be waived or conferred by consent.”
Patterson, 835 So. 2d at 142-43.7

"Halevy v. Barbour County, 885 So. 2d 783, 788 (Ala.
2004) {emphasis added). For purposes of & 14
immunity, county boards of educaticon are considered
agencies of the State. Louviere v. Mobile County Bd.
of Fduc., 670 So. 2d 873, 877 {(Ala. 1885} ('County
boards of education, as local agencies of the State,
enjoy [% 14] immunity.'). Thus, this Court has held
that county boards of education are immune from tort
actions. 8ee Brown v. Covington County Bd. of Educ.,
524 So. 2d 4923, 625 (Ala. 19888); Hutt v. Etowah
County Bd. c¢f Educ., 454 So. 2d 973, 974 (Ala.
1984)."

EX parte Jackson County Bd. of Educ., 4 So. 3d at 1102-03.

In Ex parte Hale County Board of Education, 14 So. 3d 844

(Ala. 2009), this Court revisited the issue whether county
boards of educaticn were immune from suit, overruling Sims v.

Etowah Countyv Board of Education, 337 So. 2d 1310 (Ala. 1576),

and Kimmons v. Jefferson County Beard of Education, 204 Ala.

384, 85 So. 774 (1%20), and stating that "because county
boards of education are local agencies of the State, they are
clothed in constitutional immunity from suit™ and that the
immunity accorded a county board of education is absolute.
The Board 1is a local agency of the State that has
absolute immunity under Ala. Const. of 1901, % 14. Therefore,

the Beoard is entitled to a summary Jjudgment and the trial
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court erred in denying the motion for a summary judgment as to
the Board.

Next, Beal contends that the trial court erred in
refusing to enter za summary Jjudgment for her because, she
says, Al-Sulaibe's claims against her are barred by State-
agent immunity. Specifically, Beal contends that because she
is certified by the State of Alazbama as a school teacher,
because, at the time of the incident with Jones, she was
exercising her Jjudgment in performing official duties for
supervising and educating students, and because there is no
evidence indicating that she exceeded her authority, she is
entitled to State-agent immunity.

"A State agent shall be immune from civil liability

in his or her perscnal capacity when the conduct

made the basis of the claim against the agent is
based upon the agent's

"

"(5) exercising Jjudgment In the discharge of
duties imposed by statute, rule, or regulation in
educating students.

"Netwithstanding anything to the contrary in the
foregoing statement of the rule, a State agent shall
not be immune from civil liability in his or her
personal capacity
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"(1) when the Constitution or laws of the United
States, or the Constitution of this State, or laws,
rules, or regulations of this State enacted cor
promulgated for the purpose of regulating tLhe
activities of a governmental agency reguire
otherwise; or

"(2) when the State agent acts willfully,
maliciously, fraudulently, in bad faith, bevond his
or her authority, or under a mistaken interpretation
of the law."

Ex parte Cranman, 792 So. 2d 392, 405 (Ala. 2000) (plurality

opinion) {adopted by this Court in Ex parte Butts, 775 So. 2d

173 (Ala. 2000)).
Beal contends that when she was disciplining Jones she
was exercising her judgment in performing her official duties

as an employee of the Becard, 1in supervising and educating

students "in all aspects of the educatiocn process." Ex parte
Trcttman, 965 So. 24 780, 783 (Ala. 2Z2007). See alsc Ex parte
Nall, 879 So. 2d 541 ({Ala. 2003). In support of her

contention that she was exercising her judgment in performing
her official duties and that she did not exceed the scope of
her authority, she submitted her own affidavit and affidavits
from her supervisors with the summary-judgment motion. In her

affidavit, Beal attested:
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"I was authorized by [the Board] and the
principal of Beatrice Flementary School Lo
administer corporal punishment as I deemed
necessary. There were no other students present at
the time that I tried to paddle [Jones] and I never
succeeded 1in paddling him,. Furthermore, because
mine was the only classroom on the hallway that was
being used at that time, my class was isolated from

the rest of the school. My responsikilities as a
teacher included maintaining supervision of my
students. In order to obtain another professional

employee to be present, it would have been necessary
for me to leave all my students unsupervised,
including [Jones] and the other student who had been
misbehaving. It was impossible for me both to
maintain that amcount of supervision of Lhe students
that I believed was necessary and alsoc to go ask
ancther professiconal employese to be present during
corporal punishment. As I initially intended only
to spank the palms of [Jones's] hand, T decided that
it was most appropriate under the circumstances to
preceed without getting ancother teacher to be
present. This enabled me to maintain continuous
supervision of my class. I was at all times close
encuch to my classroom to hear any disturbance and
Lo respond immediately if necessary., If T had left
to get another teacher, however, 1 would not have
been able to meonitor my classroom as closely as I
thought was necessary.

"I was not angry with [Jones] at any time while
T attempted to discipline him. My only intention was
to correct his misbehavior, to have him follow the
classroom rules and my instructions as his teacher,
and to prevent further disruptions of the students'
work., I acted at all times in a good faith attempt
to carry out those responsibilities. I had been
given no specific instructicns nor guideliness to
follow in determining how to proceed in a situation
like this, where T was unable tLo carry out two of my
duties simultanecusly and had to choose between

10
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them. In deciding what was Dbest under the
circumstances, I relied upon my Jjudgment based on
the facts I knew at that time. I alsc tock inte

account [Jones's] age, size, gender, and physical
condition in deciding what punishment would be
reasonable and proper, althcugh T never actually
punished him because of his physical resistance and
his refusal to follow my instructions. T did not
have on February 27, 2007 or at any other time, any
111 will or malice toward [Jones] and I acted at all
times within my authority in a good faith effort to
carry out the duties assigned to me by [the Board].

"On February 27, 2007, and at all times relevant
to this lawsuit, I was certified by the State of
Alabama as a school teacher and was employed by [the
Board]. I acted at all times within the scope of my
authority and employment responsibilities for [Lhe
Board], in conformity with federal, state and local
laws and the policies ¢of [the Becard]. As a result
of my education, certification, training and
experience, T am familiar with the standard of care
reguired of public school teachers in Monrce County,
Alabama, I met that standard of care on February
27, 2007."

Additionally, Beal submitted the affidavit of Johnny
Pleasant, the principal of Beatrice Elementary School and
Beal's immediate superviscor at the time of the incident.
Plezsant attested:

"During the 2006-2007 school vyear, [Beal's]
assigned classrocem was on a hallway with only one
other room. The room other than [Beal's] was set up
as a computer lab, and 1t was used at only certain
times during the day. It is my understanding that at

the time o¢f the incident made the basis of this
lawsuit, the computer lab was not in use.

11
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Consequently, there was no other teacher on [Beal's]
hallway Lo wiktness corpoeral discipline of a student.
It wculd have been necessary fcr [Beal] te get
another teacher from the seceond floor of the

building, or from another hallway. This could have
resulted in her class being unattended for a pericd
of time. However, teachers in the Monroe County

Scheool System are expected Lo maintaln proper
supervisicn, control and discipline among their
students and, to the best of their abilities, Lo
preserve a learning environment that is guiet and
free of disruptions and distractions. Teachers must
use their judgment and discretion to determine the
degree of supervision Lhat this reguires for a given
class or for specific students. I had not given
[Beal] any specific Instructions about how to
proceed in the circumstances that confronted her on

February 27, 2007, She had Lo exercise her own
judgment to determine the appropriate course cof
action under those circumsLances,. [Beal] acted on

February 27, 2007 within her discreticnary authority
and 1n compliance with the requirements of [the
Board] for student supervision.

"There was no reascon that [Beal] should not have
been allowed to supervise students on February 27,
2007 or at any other time. She was certified by the
State o¢f Alabama as a school teacher and was a
tenured employvee cof [the Bocard] with no history of
complaints or disciplinary actions against her."

Beal also submitted the affidavit of Dennis Mixon, the
superintendent of the Board at the time of the incident.
Mixon attested:

"Teachers in tLhe Monroe County school system, as
part of their assigned duties, are expected to

maintain proper supervision of students In their
classes. This does not mean that fteachers must

12
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maintain constant wvisual supervision of every
student throughout the schocl day, however. The
degree of supervision that 1is appropriate for a
specific c¢lass or for idindividual students 1is a
matter necessarily left to the Jjudgment and
discretion of the teacher. Teachers are also
expected to maintain order and discipline among the
students in their classes and, to the best of their
abilities, to preserve a learning environment that
is quiet and free of disruption and distractions.

"T understand that on February 27, 2007,
[Beal's] classroom was the conly one of the two rccms
on her hallway that was used for classes throughout
the day. Conseguently, in order for [Beal] to get
ancther teacher to be present while she disciplined
a student, it would have been necessary for her to
leave her class unattended and go Lo ancother flcor
or to a different wing of the building. Under those
circumstances, [Beal] had to decide whether to leave
her class unattended, with the possibility that
additional disrupticn ¢r misbehavicor would cccur, or
to correct the students' misbehaviocr without another
professional employee present. T had not given
[Beal] any specific instructions about how to
proceed in those circumstances., She had to exercise
her cwn judgment tc determine the appropriate course
of action. [Beal] acted c¢n February 27, 2007 within
her discretionary authority and in compliance with
the reguirements of [the Beard] for student
supervision.

"There was no reascon that [Beal] should not have
been allowed to supervise students on February 27,
2007, or at any other time. She was certified by
the State of Alabama as a school teacher and was a
tenured employee of [the Board] with no history of
complaints or disciplinary actions against her."

13
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Beal also submitted z similar affidavit from Melanie Rvyals,
the superintendent of the Bocard at the time the summary-
judgment motion was filed.

The foregoing affidavits assert that a teacher has
discreticn in whether to fcocllow rules estaklished by the Bcard
applicable to the administration of corporal punishment.
However, the materials before us describing the rules consist
entirely of answers given by Beal 1in her depcsition, a
transcript of which she submitted in support of the motion for
a summary Judgment. Beal's depositicn established
uneguivocally that the Board's policy required witnesses Lo be
present when corporal punishment was administered. When asked
about factors that would justify not following that policy,

she stated: "It [the unavailabilityv of another teacher] mav

not Justify it, but by tThe same token, the authority that's

given me as a teacher should allow me to use my professional
judgment in certain situations. It would be impossible, I

would think, to stipulate every situation that would occur.”

(Emphasis added.} She then testified as to the absence of
anything in the guideline regarding corpcral punishment that

authorized a fteacher to dispense with the reguirement that

14
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there ke a witness present. She further testified that she
subsequently received correspondence from either her principal
or the Board, or both, stating: "[I]f I had to administer some

discipline, that 1t has to follow LThe Board's guidelines."”

{Emphasis added.)} Her Jjustification for deviating from the
policy of requiring the presence of another profesgsional
during the administration cof corporal punishment 1s supported
only by her opinion and those of some ¢f her superiors, not by
the guidelines themselves.' Because Beal did not administer
the ceorporal punishment in the presence of another emplocyee,
she did not adhere to the Board's policy, she exceeded the
scope of her authority, and she was not entitled to a summary

judgment based on State-agent immunity.

'Although the text of the guidelines is not in the record,
the evidence c¢oncerning their content comes from BRBeal's
deposition offered by Beal 1in support of her motion for a
summary judgment. Beal did not complain about the absence cof
the bhest evidence of the guidelines in the ftrial court ncr
does she contend that she was mistaken in her deposition when
she confirmed the existence of a guideline requiring the
presence of another professional when a teacher administers
corporal punishment. The abgsence of a copy 9of the guidelines
themselves suggests that the text does not support the degree
of flexikility insisted on bhelow and in this Court as the
basgsis for State-agent ilmmunity.

15
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Although the rules of a board of sducation governing the
administering of corporal punishment might be improved by
incorporating into those rules a provision authorizing a
teacher to disregard those rules in exigent circumstances, 1t
is not the province of this Court te fashion more appropriate
guidelines after the fact in litigation stemming from a
failure Lo adhere to guidelines. If we were to do go then
this Court's reiteration in Cranman of the absence of immunity
when a rule promulgated for the purpose of regulating the
activities of a governmental agency 1s not followed, a
circumstance where the exercise of judgment is therefore not
necessary, will become meaningless because the disobedient
party will be able to polint to reasons why the rule should not
be followed. It 1s up to the rulemakers—--not this Court--to
determine whether the exercise of judgment in following rules
is desirable.

Conclusion

The Board has established that it is entitled to absolute
immunity, and it has a c¢lear legal right to the dismissal of
Jones's claim against it. We therefore grant the petition as

to the Becard and direct the trial court tec enter a summary

16
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judgment in 1ts favor. Beal, however, has not established
that she 1is entitled to State-agent immunity; we therefore
deny the petition as to her.”

PETITION GRANTED IN PART AND DENIED IN PART; WRIT ISSUED.

Cobk, C.J., and Lyons, Woodall, Parker, and Shaw, JJ.,
concur.,

Stuart, Smith, Bolin, and Murdock, JJ., concur 1in part

and dissent in part.

‘The extent to which there is a causal relation between
the matters made the basis of the complaint and the deviaticn
from the guideline 1s an 1ssue we do nobt decide. When
entertaining interlocutory review of the denial of a summary
judgment in the context of immunity we do not address cther
matters dealing with the merits of tort liability. Ex parte

Simpson, [Ms. 1080981, Oct. 16, 2009]  S5o. 3d  (Ala.
2009y . See also Ex parte Hudson, 866 Sco. 2d 1115, 1120 (Ala.
2003) ("We confiine our interlocutory review to matters germane

to the issue of immunity. Matters relevant to the merits of
the underlying tort c¢laim, such as 1issues of duty or
causation, are bhest left to the trial court ...."}.

17
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STUART, Justice (concurring in part and dissenting 1in pazrt).

I agree with the conclusion in the majority opinion that
the Monroe County Board of Education is entitled to a summary
judgment because the claims againsgt it are barred by absolute
immunity. I respectfully disagree with the conclusion that
Frankye Beal is not also entitled to a summary judgment on the
basis of State-agent immunity.

According te the majority, Beal did not establish a prima
facie showing that no genuine issue of material fact existed
because, it concludes, Beal's depositicn testimeny establishes
that, in dispensing corporal punishment, she did not adhere to
the Board's policy and that she exceeded the scope of her
authority. I acknowledge that Beal testified that the Board
policy required the presence of a witness when a teacher
administers corporal punishment., That fact alone, however, is
not dispositive of the 1issue whether Beal 1is entitled tco
State-agent immunity. The dispositive fact is whether Beal
testified that the policy does not provide for exceptions cor
allow for the exercise o¢f a teacher's discretion. The
majority's conclusion that the policy does not provide for

discretion on the part of the teacher rests on Beal's response

18
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when she was asked about factors that would Justify a
teacher's not foellowing the guideline regarding the
administration of corporal punishment, stating: "It [the
unavailability of ancther teacher] may not justify it, but by
the same token, the authority that's given me as a teacher
should allow me tc use my professicnal judgment in certain

situations. It would be impossible, I would think, tc

stipulate every situation that would ogcur,” and on her
testimony that the guideline did not include "anything" that
authorized Lhe use of corporal punishment without the presence
of a witness. See  So. 3d at . In my opinion, this
testimony establishes that Beal did not recall any specifics
listed in the guidelines. It does nct establish a genuine
issue of material fact as to whether the Board's policy vests
a Teacher with discretion. The words "should" and "I would
think" qualify Beal's statements and indicate her
understanding of the guidelines; the usage of those words does
not establish a genuine issue of material fact as to whether
the policy allows for teacher discreticon in the administraticn

of corporal punishment. Indeed, the affidavits of Beal's

principal, the superintendent of the Board at the time of the

19
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incident, and the superintendent when the Board and Beal's
summary-judgment motion was filed indicate that a teacher does
have discretion. Moreover, I do not read Beal's admission
that she had received correspondence from the Board stating,
"[I]f I had to administer scme discipline, that it has to
follow the Beoard's guidelines" to reguire the conclusion that
in attempting to administer corporal punishment on Rashid
Jones Beal did not follow the Board's policy. In my opinion,
the foregoing simply does not create a genuine i1issue of
material fact.

The evidence submitted by Beal presented a prima facie
showing that Pamela Jones Al-Sulaibe's c¢laims arose from
Beal's exercise of her judgment in the discharge of her duties
in educating students and, consequently, that she was entitled
to State-agent immunity. The burden then shifted to Al-
Sulaibe to produce "substantial evidence"™ showing that Beal
was not entitled to State-agent immunity -- that Beal "act[ed]

willfully, maliciously, fraudulently, 1in bad faith, [or]

beyond [her] authority."” Ex parte Cranman, 792 So. 2z2d 282,
405 (Ala. 2000). Al-Sulaibe, however, failed fto present any
evidence, much less substantial evidence, to support her

20
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contention and, consequently, did not establish that a genuine
issue of material fact existed to overcome Beal's prima facie
showing that she was entitled to a summary Jjudgment based on
State-agent immunity. Because I believe that the materials
before us establish that a summary judgment for Beal i1is proper
on the basis of State-agent immunity, I respectfully dissent
from the majority's conclusicn otherwise.

Smith and Bg¢lin, JJ., concur.

21
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MURDOCK, Justice (concurring in part and dissenting in part).

I concur with the c¢onclusion in the majority opiniocon
that the Monrce County Board of Education is entitled to a
summary Judgment because Lhe claims against 1t are barred by
akbsolute immunity. I respectfully dissent from the conclusion
that Frankye Beal is not also entitled to a summary judgment.

I dissent as to the latter issue because of concerns I
previcusly have expressed to the effect that this Court is
over—-applying the "bevyond-authority" exception to State-agent
immunity. These concerns are summarized in my special writing

in Ex parte Watscn, [Ms. 1080368, Oct. 30, 2009] So. 3d

. (Ala. 200¢) (Murdock, J., concurring in part and

dissenting in part):

"Adeopting the analysis provided by Ex parte
Cranman, 792 So. 2d 392 (Ala. 2000), this Court in
EX parte Butts, 775 So. 2d 173 (Ala. 2000), held
that a State employee sued in his or her individual
capacity for tortious wrongdoing enjoys State-agent
immunity from liability 1if the wrongdoing occurs
while the employee is performing certain types of
activities previcusly categorized as 'discreticnary
functions.' In addition, consistent with the
pre-Cranman recognition c¢f immunity for so-called
'ministerial duties,' Cranman and Butts recognized
the availability of State-agent Immunity for
tortious conduct committed by an employee while
'""discharging duties 1imposed on a department or
agency by statute, rule, or regulation, insofar as

22
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the statute, rule, or regulation prescribes the
manner for performing the duties and the State agent
performs the duties in that manner."' Butts, 775
So. 2d at 178 (guoting Cranman, 792 So. 2d at 405}).
I do nct think that the converse of the latter rule
is part of our immunity law. That 1s, when an
employee does not do everything 1in complete
accordance with an applicable regulation or other
directive, I do not believe the 'bevond zauthority'
excepltion rececgnized in Bullbs necessarily strips the
employee of any State-agent immunity he or she would
otherwise have.

"Specifically, from the perspechtive of how tLhe
law views the emplovee's relaticonship to the injured
party, T do not believe that the failure of an
employee to follow every applicable regulation or
every Iinstructicn given Lo Lthe employee by a
supervisor necessarily means that the emplovyee, for
purposes ¢f a State-agent-immunity analyslis, has
acted bevond the authority otherwise given to him cr
her by law. In a given case, 1t may be that the
employee has acted in bad faith in not following an
applicable directive (and as a result falls within
the bad-faith exception toc State-agent immunity) or
perhaps has acted wantonly (Chough Alabama has not
recognized an exception to State-agent immunity for
wanton conduct). I am concerned, however, that we
are moving to a place 1in our law 1in which we
consider any violation c¢f any regulation and any
viclation of a memcrandum of instruction (or for
that matter even an oral ingstruction}y from a
supervisor to deprive an employee of otherwise
applicable State-agent immunity on the ground that
he or she is acting 'beyond his or her authority.'

"Obviously, in one sense, no State employee is
'authorized' to violate any applicable regulaticn,
federal or state, or to disregard appropriate
instructicns from a supervisor, Must we not be
circumspect, however, 1in concluding that merely
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because an employee fails to follow a requirement of
a regulation or all the instructions given to him or
her in a memorandum from a supervisor, the employee,
inscofar as a third party 1s concerned, has aclted
beyond his or her authority as an official or
employee of the agency or department invelved? TIf
that 1s the sense in which we are to address the
matter, then would we not be cobliged to say that an
employee told by his or her supervisor always to
refrain from any tortious conduct vis-a-vis third
parties will be acting beyvond the employee's
authority whenever he or she does otherwise?
Indeed, a directive from a supervisor to this effect
would not even be necessary because, in this sense,
an employee never has the authority to act
tortiously toward others.

"

"This Ccourt has in the past often looked to the
Restatement (Second) of Teorts § 885D (1979) for
guidance in this area. See Bell v, Chisom, 421 So.
2ad 1238, 1240 (Ala. 1982). The Restatement, as 1t
now reads and as 1t has read for over 30 vyears,
provides the following insight as to what is meant
when we speak ¢f an employee acting beyond his or
her authority:

"'*An immunity protects an officer only to
the extent that he is acting in the general
scope of his official authoritvy. When he
goes entirely beyond 1t and dces an act
that is not permitted at all by that duty,
he 1is not acting in his capacity as a
public officer or employee and he has no
more immunity than a private citizen. It
is as 1f a police officer of one state
makes an arrest in another state where he
has no authority.’

24



10580387

"Restatement (Second) of Torts & 8%5D cmt. g
(emphasis added). In other words, the concept of a
State employee acting beyond his or her authority
corresponds with the conceplt of an employee acting
outside the 1line and scope of his or |her
employment.' Tt has never been a concept intended
to address every situation in which a State
employee, while acting within the general line and
scope of his or her employment, nonetheless violates
some federal or state regulation, Iinstructions from
his or her supervisor, or, taken to its logical
conclusion, Alabama law prohibiting negligent
conduct.

"“The 'beyond authority' concept appears to
have been borrowed from the law of respondeat
superior, and its import and fleld of operation for
purposes of immunity law arguably are guided
accerdingly. As explalined in Cranman and countless
other immunity cases decided by this Court, the
whoele cbject of our attempt to articulate standards
and excepticns in this area is to explain under what
circumstances judiclal interference with or sanctiocon
of an emplovyee's conduct is tantamount to
interference with or sanction of conduct of the
State itself. Just as the concept of line and scope
of employment describes the circumstance in which an
employee's conduct is treated as the conduct of the
employer for purposes of tort law generally, it
helps describe those situations in which a State
employee cannct be considered as acting 'beyond his
or her authority' for purposes of this exception to
State—agent immunity."

(First emphasis added.)
Consistent with the foregoing, the affidavits submitted

by Beal in the case before us establish that Beal was not
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acting bkeyond her "employment responsibilities™ generally.
Moreover, the understanding of the "bevond-authority"
exception expressed above avoids the problematic nature of
applying our current apprcach to a situation, 1like that
presented here, in which an emplcoyee is confronted with what
could be inconsistent instructions by a manual and/or a
supervisor. In addition to the need toc impose corporal
discipline in the presence of another professional employee,
Beal was also under instructicns to maintain supervision of
her students and yet, in the exercise cof her discretion, she
alsc deemed it necessary to proceed with the discipline of the
unruly student in order to maintain control in her classroom.

See generally Ex parte Kennedy, 992 So. 2d 1276, 1280 (Ala.

2008) ("'State-agent immunity protects State employees, as
agents of the State, in the exercise of their Jjudgment in
executing their work responsibilities.'" (guoting Ex parte
Havles, 852 So. 2d 117, 122 (Ala. 2002})).

Even applying the understanding of the bevond-authority

exception in the main opinion, I am inclined to agree with
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Justice Stuart's wview of the evidence in this particular

case.’

‘T am not persuaded that, in a case where there is no
connection bhetween tThe aspect in which the State agent has
acted bevond his or her authority and the injuries suffered by
a third party, this fact would nct be germane tc the issue
whether the emplovyvee should be deprived ¢f immunity under the
beyond-authority exceptlion.
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