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Custom Performance, Inc. 
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Horace Dawson, i n d i v i d u a l l y and as a d m i n i s t r a t o r of the 
es t a t e of Tammie Dawson, deceased 

Appeal from J e f f e r s o n C i r c u i t Court, Bessemer D i v i s i o n 

(CV-09-749) 

COBB, C h i e f J u s t i c e . 
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C o u r t , g r a n t i n g i n p a r t and d e n y i n g i n p a r t t h e m o t i o n t o 

com p e l a r b i t r a t i o n f i l e d b y Custom P e r f o r m a n c e , I n c . We 

a f f i r m i n p a r t , r e v e r s e i n p a r t , and remand. 
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F a c t s 

Custom P e r f o r m a n c e , I n c . , a m o t o r c y c l e - p a r t s d e a l e r i n 

B e s s e m e r , a l s o has a s e r v i c e d e p a r t m e n t i n w h i c h i t r e p a i r s 

m o t o r c y c l e s and i n s t a l l s m o t o r c y c l e p a r t s . A c c o r d i n g t o 

J o h n n y J o h n s o n , t h e p r e s i d e n t o f Custom P e r f o r m a n c e , 

" t h e s e r v i c e d e p a r t m e n t a t [ C u s t o m P e r f o r m a n c e ] u s e s 
t r a i n e d t e c h n i c i a n s and r e p a i r s a r e made t o 
m o t o r c y c l e s , i n c l u d i n g [ t h e m o t o r c y c l e i n v o l v e d i n 
t h e a c c i d e n t u n d e r l y i n g t h i s c a s e ] u s i n g p a r t s and 
s u p p l i e s t r a v e l i n g i n t o A labama f r o m o t h e r s t a t e s , 
and u t i l i z i n g t o o l s and i n s t r u m e n t s p r o v i d e d t o t h e 
d e a l e r s h i p f r o m o u t o f s t a t e e n t i t i e s . " 

On May 27, 2007, H o r a c e Dawson p u r c h a s e d f r o m Custom 

P e r f o r m a n c e two new m o t o r c y c l e t i r e s . H o r a c e p a i d Custom 

P e r f o r m a n c e t o i n s t a l l t h e m o t o r c y c l e t i r e s on h i s m o t o r c y c l e 

i n i t s s e r v i c e d e p a r t m e n t . I n c o n j u n c t i o n w i t h t h e 

i n s t a l l a t i o n a g r e e m e n t , H o r a c e s i g n e d t h e f o l l o w i n g 

a r b i t r a t i o n a g r e e m e n t : 

" I n c o n n e c t i o n w i t h t h e u n d e r s i g n e d ' s 
a c q u i s i t i o n o r a t t e m p t e d a c q u i s i t i o n o f t h e b e l o w 
d e s c r i b e d p r o d u c t , by l e a s e , p u r c h a s e o r o t h e r w i s e , 
t h e u n d e r s i g n e d and [ C u s t o m P e r f o r m a n c e ] s t i p u l a t e 
and a g r e e , i n c o n n e c t i o n w i t h t h e r e s o l u t i o n o f any 
d i s p u t e a r i s i n g o u t o f o r r e l a t i n g t o o r c o n c e r n i n g 
a l l o f t h e c o n t r a c t ( s ) and a g r e e m e n t s e n t e r e d i n t o 
by t h e p a r t i e s and r e l a t i o n s h i p s r e s u l t i n g 
t h e r e f r o m , as f o l l o w s : The u n d e r s i g n e d a g r e e 
t h a t a l l d i s p u t e s n o t b a r r e d by a p p l i c a b l e s t a t u t e s 
o f l i m i t a t i o n s , r e s u l t i n g f r o m o r a r i s i n g o u t o f o r 
r e l a t i n g t o o r c o n c e r n i n g t h e t r a n s a c t i o n e n t e r e d 
i n t o ( i n c l u d i n g b u t n o t l i m i t e d t o any m a t t e r s 
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t a k i n g p l a c e e i t h e r b e f o r e o r a f t e r t h e p a r t i e s 
e n t e r e d i n t o t h i s a g r e e m e n t , i n c l u d i n g any p r i o r 
a g r e e m e n t s o r n e g o t i a t i o n s b e t w e e n t h e p a r t i e s ; t h e 
t e r m s o f t h i s a greement and a l l c l a u s e s h e r e i n 
c o n t a i n e d , t h e i r b r e a d t h and s c o p e , and any t e r m o f 
any agreement c o n t e m p o r a n e o u s l y e n t e r e d i n t o by t h e 
p a r t i e s ; t h e p a s t , p r e s e n t , and f u t u r e c o n d i t i o n o f 
t h e p r o d u c t , t h e c o n f o r m i t y o f t h e p r o d u c t t o any 
c o n t r a c t d e s c r i p t i o n t h e r e p r e s e n t a t i o n s , p r o m i s e s , 
u n d e r t a k i n g s , w a r r a n t i e s o r c o v e n a n t s made by 
[ C u s t o m P e r f o r m a n c e ] , o r o t h e r w i s e o r d e a l i n g w i t h 
t h e p r o d u c t ; ... and a l l c l a i m s o r d i s p u t e s as t o 
any body a n d / o r m e c h a n i c a l r e p a i r s now o r h e r e a f t e r 
made t o t h e p r o d u c t ) s h a l l be s u b m i t t e d t o BINDING 
ARBITRATION, p u r s u a n t t o t h e p r o v i s i o n s o f 9 U.S.C. 
§ 1, e t s e q . , and a c c o r d i n g t o t h e C o m m e r c i a l 
D i s p u t e R e s o l u t i o n P r o c e d u r e s o f t h e A m e r i c a n 
A r b i t r a t i o n A s s o c i a t i o n ( t h e AAA) t h e n e x i s t i n g i n 
t h e C o u n t y where [ C u s t o m P e r f o r m a n c e ] m a i n t a i n s i t s 
p r i n c i p l e p l a c e o f b u s i n e s s .... THE UNDERSIGNED 
HAVE AGREED TO WAIVE THE UNDERSIGNED(S) [ s i c ] RIGHT 
TO A TRIAL BY JUDGE OR JURY AND THAT ARBITRATION 
SHALL BE IN L I E U OF ANY C I V I L L I T I G A T I O N IN ANY 
COURT AND IN L I E U OF ANY TRIAL BY JUDGE OR JURY. ... 

" D e s c r i p t i o n o f p r o d u c t : SERVICE WORK." 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) I n l a t e June 2007, H o r a c e 

p u r c h a s e d a m o t o r c y c l e h e l m e t f r o m Custom P e r f o r m a n c e . 

On J u l y 1, 2007, H o r a c e and h i s w i f e , Tammie, 1 were r i d i n g 

H o r a c e ' s m o t o r c y c l e on I n t e r s t a t e 65 i n Alabama when, 

a c c o r d i n g t o H o r a c e , t h e r e a r m o t o r c y c l e t i r e d e f l a t e d 

1Tammie Dawson's f i r s t name i s s p e l l e d "Tammy" i n t h e 
i n i t i a l c o m p l a i n t i n t h i s c a s e , as w e l l as i n some o t h e r 
p l a c e s i n t h e r e c o r d . The r e c o r d as c u r r e n t l y composed, 
however, l e n d s i t s e l f t o t h e c o n c l u s i o n t h a t t h e c o r r e c t 
s p e l l i n g o f H o r a c e ' s w i f e ' s f i r s t name i s "'Tammie." 
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s u d d e n l y w i t h o u t w a r n i n g . As a r e s u l t , H o r a c e c o n t e n d s , he 

l o s t c o n t r o l o f t h e m o t o r c y c l e , and b o t h he and Tammie were 

t h r o w n f r o m t h e m o t o r c y c l e and s e r i o u s l y i n j u r e d . A f t e r t h e 

a c c i d e n t , Tammie was t r a n s p o r t e d t o a h o s p i t a l i n Montgomery, 

where she d i e d on J u l y 6, 2007, f r o m head t r a u m a s u f f e r e d i n 

t h e m o t o r c y c l e a c c i d e n t . A c c o r d i n g t o H o r a c e , a t t h e t i m e o f 

t h e m o t o r c y c l e a c c i d e n t , Tammie was w e a r i n g t h e m o t o r c y c l e 

h e l m e t H o r a c e had p u r c h a s e d f r o m Custom P e r f o r m a n c e i n J u n e . 

Tammie was n o t p r e s e n t when H o r a c e p u r c h a s e d t h e 

m o t o r c y c l e t i r e s o r when he p u r c h a s e d t h e m o t o r c y c l e h e l m e t . 

P r o c e d u r a l H i s t o r y 

On June 19, 2009, H o r a c e f i l e d a c o m p l a i n t i n t h e 

J e f f e r s o n C i r c u i t C o u r t , Bessemer D i v i s i o n , on h i s own b e h a l f 

and as a d m i n i s t r a t o r o f Tammie's e s t a t e . H o r a c e ' s c o m p l a i n t 

named Custom P e r f o r m a n c e ; H o n g J i n Crown A m e r i c a , I n c . , t h e 

m a n u f a c t u r e r o f t h e m o t o r c y c l e h e l m e t Tammie was w e a r i n g ; and 

S u l l i v a n s , I n c . , a r e t a i l d i s t r i b u t o r o f m o t o r c y c l e h e l m e t s 

f r o m whom Custom P e r f o r m a n c e had a c q u i r e d t h e h e l m e t H o r a c e 

p u r c h a s e d , as d e f e n d a n t s . I n t h e c o m p l a i n t , H o r a c e a l l e g e d 

t h a t "Custom P e r f o r m a n c e f a i l e d t o p r o p e r l y i n s t a l l t h e 

s u b j e c t r e a r t i r e on t h e m o t o r c y c l e . " W i t h r e g a r d t o t h e 

m o t o r c y c l e h e l m e t , H o r a c e , i n d i v i d u a l l y and as a d m i n i s t r a t o r 
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o f Tammie's e s t a t e , a s s e r t e d c l a i m s a g a i n s t Custom P e r f o r m a n c e 

u n d e r t h e Alabama E x t e n d e d M a n u f a c t u r e r ' s L i a b i l i t y D o c t r i n e , 

as w e l l as c l a i m s o f n e g l i g e n c e , w a n t o n n e s s , f a i l u r e t o warn, 

and b r e a c h o f w a r r a n t y . W i t h r e s p e c t t o t h e s a l e and  

i n s t a l l a t i o n o f t h e m o t o r c y c l e t i r e s , H o r a c e , i n d i v i d u a l l y and 

as a d m i n i s t r a t o r o f Tammie's e s t a t e , c l a i m e d t h a t Custom 

P e r f o r m a n c e n e g l i g e n t l y o r w a n t o n l y i n s t a l l e d t h e t i r e s and 

t h a t Custom P e r f o r m a n c e f a i l e d t o warn t h a t i t had n o t 

r e p l a c e d t h e t i r e v a l v e stems d u r i n g i n s t a l l a t i o n . 

On J u l y 31, 2009, Custom P e r f o r m a n c e f i l e d a m o t i o n t o 

d i s m i s s w i t h o u t p r e j u d i c e and comp e l a r b i t r a t i o n . On September 

17, 2009, t h e t r i a l c o u r t g r a n t e d t h e m o t i o n t o comp e l 

a r b i t r a t i o n w i t h r e g a r d t o H o r a c e ' s p e r s o n a l c l a i m s a g a i n s t 

Custom P e r f o r m a n c e a r i s i n g o u t o f t h e s a l e and i n s t a l l a t i o n o f 

t h e m o t o r c y c l e t i r e s . The t r i a l c o u r t d e n i e d t h e m o t i o n t o 

compe l a r b i t r a t i o n o f t h e r e m a i n i n g c l a i m s a g a i n s t Custom 

P e r f o r m a n c e , i . e . , H o r a c e ' s p e r s o n a l c l a i m s w i t h r e g a r d t o t h e 

m o t o r c y c l e h e l m e t and a l l t h e c l a i m s a s s e r t e d on b e h a l f o f 

Tammie's e s t a t e . 
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On O c t o b e r 2, 2009, Custom P e r f o r m a n c e a p p e a l e d f r o m t h e 

t r i a l c o u r t ' s o r d e r d e n y i n g t h e m o t i o n t o c o m p e l a r b i t r a t i o n 

i n p a r t . H o r a c e d i d n o t c r o s s - a p p e a l . 

S t a n d a r d o f R e v i e w 

"We r e v i e w de novo t h e t r i a l c o u r t ' s g r a n t o r 
d e n i a l o f a m o t i o n t o c o m p e l a r b i t r a t i o n . Bowen v.  
S e c u r i t y P e s t C o n t r o l , I n c . , 879 So. 2d 1139, 1141 
( A l a . 2 0 0 3 ) . I n i t i a l l y , t h e p a r t y s e e k i n g t o c o m p e l 
a r b i t r a t i o n has t h e b u r d e n o f p r o v i n g t h e e x i s t e n c e 
o f a c o n t r a c t c a l l i n g f o r a r b i t r a t i o n and p r o v i n g 
t h a t t h a t c o n t r a c t e v i d e n c e s a t r a n s a c t i o n i n v o l v i n g 
i n t e r s t a t e commerce. P o l a r i s S a l e s , I n c . v. 
H e r i t a g e I m p o r t s . , I n c . , 879 So. 2d 1129, 1132 ( A l a . 
2 0 0 3 ) . The m o v i n g p a r t y 'must " ' p r o d u c e some 
e v i d e n c e w h i c h t e n d s t o e s t a b l i s h i t s c l a i m . ' " ' 
W o l f f M o t o r Co. v. W h i t e , 869 So. 2d 1129, 1131 
( A l a . 2003) ( q u o t i n g J i m B u r k e A u t o . , I n c . v.  
B e a v e r s , 674 So. 2d 1260, 1265 ( A l a . 1 9 9 5 ) , q u o t i n g 
i n t u r n I n r e A m e r i c a n F r e i g h t S y s . , I n c . , 164 B.R. 
341, 345 (D. Kan. 1 9 9 4 ) ) . Once t h e m o v i n g p a r t y has 
p r o p e r l y s u p p o r t e d h i s o r h e r m o t i o n t o c o m p e l 
a r b i t r a t i o n , t h e b u r d e n t h e n s h i f t s t o t h e nonmovant 
t o p r e s e n t e v i d e n c e t e n d i n g t o show t h a t t h e 
a r b i t r a t i o n a greement i s i n v a l i d o r i n a p p l i c a b l e t o 
t h e c a s e . P o l a r i s S a l e s , 879 So. 2d a t 1132." 

Edwards v. C o s t n e r , 979 So. 2d 757, 761 ( A l a . 2 0 0 7 ) . 

A n a l y s i s 

I . E n f o r c e a b i l i t y o f t h e W r i t t e n A r b i t r a t i o n Agreement 

We n o t e t h a t p r e d i s p u t e a r b i t r a t i o n a g r e e m e n t s c a n n o t be 

s p e c i f i c a l l y e n f o r c e d u n d e r Alabama l a w . See A l a . Code 1975, 

§ 8-1-41(3) ("The f o l l o w i n g o b l i g a t i o n s c a n n o t be s p e c i f i c a l l y 
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e n f o r c e d : ... An agreement t o s u b m i t a c o n t r o v e r s y t o 

a r b i t r a t i o n " ) . 

"However, t h r o u g h t h e c o m b i n e d h o l d i n g s o f s e v e r a l 
d e c i s i o n s o f t h e U n i t e d S t a t e s Supreme C o u r t , t h e 
a p p l i c a t i o n o f [Alabama's p r o h i b i t i o n on t h e 
s p e c i f i c e n f o r c e m e n t o f w r i t t e n a r b i t r a t i o n 
c o n t r a c t s ] has been r e l e g a t e d t o t h e r a r e c a s e o f a 
p u r e l y i n t r a s t a t e t r a n s a c t i o n t h a t c o u l d n o t be s a i d 
t o ' i n v o l v e commerce' i n any way. See S o u t h l a n d  
C o r p . v. K e a t i n g , 4 65 U.S. 1, 16, 104 S. C t . 852 
(19 8 4 ) ; A l l i e d - B r u c e T e r m i n i x Cos. v. Dobson, 513 
U.S. 265, 115 S. C t . 834 ( 1 9 9 5 ) ; and C i t i z e n s Bank  
v. A l a f a b c o , I n c . , 539 U.S. 52, 123 S. C t . 2037 
( 2 0 0 3 ) . " 

B i r m i n g h a m News Co. v. Hor n , 901 So. 2d 27, 44 ( A l a . 2 0 0 4 ) , 

o v e r r u l e d on o t h e r g r o u n d s , H e r e f o r d v. D.R. H o r t o n , I n c . , 13 

So. 3d 375 ( A l a . 2 0 0 9 ) , and H o r t o n Homes, I n c . v. S h a n e r , 999 

So. 2d 462 ( A l a . 2 0 0 8 ) . I n s t e a d , t h e F e d e r a l A r b i t r a t i o n A c t 

("the F A A " ) , 9 U.S.C. § 1 e t s e q . , p r e e m p t s Alabama l a w and 

p r o v i d e s f o r t h e s p e c i f i c e n f o r c e m e n t o f " [ a ] w r i t t e n 

p r o v i s i o n i n ... a c o n t r a c t e v i d e n c i n g a t r a n s a c t i o n i n v o l v i n g 

commerce." 9 U.S.C. § 2. 

I t i s u n d i s p u t e d t h a t H o r a c e e n t e r e d i n t o a w r i t t e n 

a r b i t r a t i o n agreement w i t h Custom P e r f o r m a n c e i n c o n j u n c t i o n 

w i t h Custom P e r f o r m a n c e ' s agreement t o i n s t a l l new t i r e s on 

H o r a c e ' s m o t o r c y c l e . H o r a c e c o n t e n d s , however, t h a t t h e 
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agreement does n o t e v i d e n c e a t r a n s a c t i o n i n v o l v i n g commerce. 

T h e r e f o r e , t o d e t e r m i n e w h e t h e r t h e a r b i t r a t i o n a greement may 

be s p e c i f i c a l l y e n f o r c e d by t h e c o u r t s o f t h i s s t a t e , we must 

d e t e r m i n e w h e t h e r t h e t r a n s a c t i o n r e p r e s e n t s a " r a r e c a s e o f 

a p u r e l y i n t r a s t a t e t r a n s a c t i o n t h a t c o u l d n o t be s a i d t o 

' i n v o l v e commerce' i n any way." B i r m i n g h a m News, 901 So. 2d 

a t 44. 

" [ T ] h e t e r m ' i n v o l v i n g commerce' i n t h e FAA [ i s ] t h e 

f u n c t i o n a l e q u i v a l e n t o f t h e more f a m i l i a r t e r m ' a f f e c t i n g 

commerce' -- words o f a r t t h a t o r d i n a r i l y s i g n a l t h e b r o a d e s t 

p e r m i s s i b l e e x e r c i s e o f C o n g r e s s ' Commerce C l a u s e power." 

C i t i z e n s Bank v. A l a f a b c o , I n c . , 539 U.S. 52 , 56 (2003) 

( q u o t i n g A l l i e d - B r u c e T e r m i n i x Cos. v. Dobson, 513 U.S. 265, 

273-74 ( 1 9 9 5 ) ) . C o n g r e s s ' Commerce C l a u s e power r e a c h e s 

" t r a n s a c t i o n s (1) t h a t use t h e c h a n n e l s o f i n t e r s t a t e 

commerce, (2) t h a t i n v o l v e t h e i n s t r u m e n t a l i t i e s o f i n t e r s t a t e 

commerce, o r p e r s o n s o r t h i n g s i n i n t e r s t a t e commerce, o r (3) 

t h a t i n v o l v e g e n e r a l a c t i v i t i e s h a v i n g a s u b s t a n t i a l e f f e c t on 

i n t e r s t a t e commerce." McKay B l d g . Co. v. J u l i a n o , 949 So. 2d 

882, 885 ( A l a . 2 0 0 6 ) . " C o n g r e s s ' s Commerce C l a u s e power may 

r e a c h a t r a n s a c t i o n e ven i f t h e i n d i v i d u a l t r a n s a c t i o n a t 
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i s s u e does n o t have a ' s u b s t a n t i a l e f f e c t ' on i n t e r s t a t e 

commerce i f ' i n t h e a g g r e g a t e t h e e c o n o m i c a c t i v i t y i n 

q u e s t i o n w o u l d r e p r e s e n t "a g e n e r a l p r a c t i c e ... s u b j e c t t o 

f e d e r a l c o n t r o l . " ' " I d . ( q u o t i n g C i t i z e n s Bank, 539 U.S. a t 

56-57, q u o t i n g i n t u r n M a n d e v i l l e I s l a n d Farms, I n c . v.  

A m e r i c a n C r y s t a l S ugar Co., 334 U.S. 219, 236 ( 1 9 4 8 ) ) . 

We f i n d i t u n n e c e s s a r y t o c o n s i d e r e v e r y s p e c i f i c way i n 

w h i c h t h e a r b i t r a t i o n a greement between Custom P e r f o r m a n c e and 

H o r a c e can be s a i d t o e v i d e n c e a t r a n s a c t i o n t h a t " i n v o l v [ e s ] 

commerce," 9 U.S.C. § 2. The e c o n o m i c a c t i v i t y i n q u e s t i o n -¬

an a greement between a c u s t o m e r and a d e a l e r p u r s u a n t t o w h i c h 

t h e d e a l e r w o u l d i n s t a l l new t i r e s on t h e c u s t o m e r ' s 

m o t o r c y c l e u s i n g p a r t s , t o o l s , and s u p p l i e s o b t a i n e d t h r o u g h 

i n t e r s t a t e commerce -- i s u n q u e s t i o n a b l y a c o m m e r c i a l 

t r a n s a c t i o n i n v o l v i n g a n e c e s s a r y p a r t o f a m o t o r c y c l e , w h i c h 

i s i n h e r e n t l y an i n s t r u m e n t a l i t y o f commerce; t h e a c t i v i t y 

b e a r s d i r e c t l y on t h e s a f e t y and e f f i c i e n c y o f a m a j o r c h a n n e l 

o f i n t e r s t a t e commerce -- t h e i n t e r s t a t e h i g h w a y s ; and, i n t h e 

a g g r e g a t e , i n s t a l l a t i o n o f m o t o r c y c l e t i r e s s u b s t a n t i a l l y 

a f f e c t s i n t e r s t a t e commerce. See W o l f f M o t o r Co. v. W h i t e , 869 

So. 2d 1129, 1132 n.3 ( A l a . 2003) ( " ' I n s t r u m e n t a l i t i e s o f 
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i n t e r s t a t e commerce -- e.g., c a r s , t r a i n s , a i r p l a n e s , see 

[ U n i t e d S t a t e s v.] B i s h o p , 66 F.3d [569,] 588 [ ( 3 d C i r . 1 9 9 5 ) ] 

-- r e t a i n t h e i n h e r e n t p o t e n t i a l t o a f f e c t commerce, u n l i k e 

o t h e r o b j e c t s o f r e g u l a t i o n . Thus, e v e n i f a p a r t i c u l a r 

a c t i v i t y i n v o l v i n g an i n s t r u m e n t a l i t y m i g h t n o t , t h r o u g h 

r e p e t i t i o n e l s e w h e r e , s u b s t a n t i a l l y a f f e c t i n t e r s t a t e commerce 

d u r i n g t h e moment o f r e g u l a t i o n , t h e a c t i v i t y s t i l l f a l l s 

w i t h i n [ t h e r e a c h o f t h e Commerce C l a u s e ] b e c a u s e t h e o b j e c t 

o f r e g u l a t i o n c o n t a i n s t h e u n i q u e c a p a c i t y t o a f f e c t commerce 

a t some f u t u r e p o i n t i n t i m e . ' " ( q u o t i n g U n i t e d S t a t e s v.  

McHenry, 97 F.3d 125, 126-27 ( 6 t h C i r . 1 9 9 6 ) ) ; see a l s o U n i t e d  

S t a t e s v. B a l l i n g e r , 312 F.3d 12 64 , 1269 ( 1 1 t h C i r . 2002 ) 

("The i n s t r u m e n t a l i t i e s o f i n t e r s t a t e commerce a r e t h o s e 

' p e r s o n s o r t h i n g s ' t h a t move i n i n t e r s t a t e commerce, 

i n c l u d i n g a l l c a r s and t r u c k s , s h i p s , a i r c r a f t and a n y t h i n g 

e l s e t h a t t r a v e l s a c r o s s s t a t e l i n e s , as do i n t e r s t a t e 

s h i p m e n t s . " ) ; G i b b s v. B a b b i t t , 214 F.3d 483, 490-91 ( 4 t h 

C i r . 2000) ("The t e r m ' c h a n n e l o f i n t e r s t a t e commerce' r e f e r s 

t o , i n t e r a l i a , ' n a v i g a b l e r i v e r s , l a k e s , and c a n a l s o f t h e 

U n i t e d S t a t e s ; t h e i n t e r s t a t e r a i l r o a d t r a c k s y s t e m ; t h e 

i n t e r s t a t e h i g h w a y s y s t e m ; ... i n t e r s t a t e t e l e p h o n e and 
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t e l e g r a p h l i n e s ; a i r t r a f f i c r o u t e s ; t e l e v i s i o n and r a d i o 

b r o a d c a s t f r e q u e n c i e s . ' " ( q u o t i n g U n i t e d S t a t e s v. M i l e s , 122 

F.3d 235, 245 ( 5 t h C i r . 1997 ), c e r t . d e n i e d , 523 U.S. 1011 

( 1 9 9 8 ) ) ) . C f . K a t z e n b a c h v. M c C l u n g 379 U.S. 294, 302 (1964) 

("This C o u r t has h e l d t i m e and a g a i n t h a t t h i s [Commerce 

C l a u s e ] power e x t e n d s t o a c t i v i t i e s o f r e t a i l e s t a b l i s h m e n t s , 

i n c l u d i n g r e s t a u r a n t s , w h i c h d i r e c t l y o r i n d i r e c t l y b u r d e n o r 

o b s t r u c t i n t e r s t a t e commerce."). 

A c c o r d i n g l y , t h e a r b i t r a t i o n a greement between H o r a c e and 

Custom P e r f o r m a n c e e v i d e n c e s a t r a n s a c t i o n t h a t i s w i t h i n t h e 

r e a c h o f C o n g r e s s ' s Commerce Power and t h e FAA, and i t may be 

s p e c i f i c a l l y e n f o r c e d i n A l a b a m a . 

I I . H o r a c e ' s C l a i m s R e l a t i n g t o t h e H e l m e t and t h e Scope o f  
t h e A r b i t r a t i o n Agreement 

I t i s u n d i s p u t e d t h a t H o r a c e d i d n o t e x e c u t e an 

a r b i t r a t i o n a greement as p a r t o f t h e June 2007 t r a n s a c t i o n i n 

w h i c h he p u r c h a s e d t h e m o t o r c y c l e h e l m e t Tammie was w e a r i n g a t 

t h e t i m e o f t h e a c c i d e n t . However, Custom P e r f o r m a n c e a r g u e s 

t h a t H o r a c e ' s c l a i m s p e r t a i n i n g t o t h e m o t o r c y c l e h e l m e t a r e 

e n compassed w i t h i n t h e a r b i t r a t i o n a greement H o r a c e e x e c u t e d 
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i n May 2007 i n c o n j u n c t i o n w i t h t h e i n s t a l l a t i o n o f t h e t i r e s 

on H o r a c e ' s m o t o r c y c l e . 

A t r i a l c o u r t may n o t o r d e r a r b i t r a t i o n o f t h e i s s u e o f 

a r b i t r a b i l i t y e x c e p t upon " ' " c l e a [ r ] and u n m i s t a k a b l [ e ] " 

e v i d e n c e ' " t h a t t h e p a r t i e s a g r e e d t o a r b i t r a t e t h a t i s s u e . 

C o m m e r c i a l C r e d i t C o r p . v. L e g g e t t , 744 So. 2d 890, 892 ( A l a . 

1999) ( q u o t i n g F i r s t O p t i o n s o f C h i c a g o , I n c . v. K a p l a n , 514 

U.S. 938, 944 ( 1 9 9 5 ) ) . The r e c o r d i n t h i s c a s e c o n t a i n s s u c h 

e v i d e n c e i n t h e c l e a r and unambiguous l a n g u a g e o f t h e 

a r b i t r a t i o n a greement i t s e l f . C f . J i m B u r k e A u t o . , I n c . v. 

McGrue, 82 6 So. 2d 122, 132 ( A l a . 2002 ) ( h o l d i n g t h a t t h e 

p l a i n l a n g u a g e o f an a r b i t r a t i o n a g reement s t a t e d t h e p a r t i e s ' 

i n t e n t t o a r b i t r a t e t h e q u e s t i o n o f a r b i t r a b i l i t y ) ; see a l s o  

S t r i c k l a n d v. Rahaim, 549 So. 2d 58 , 60 ( A l a . 1989) ("In o r d e r 

t o a s c e r t a i n t h e i n t e n t i o n o f t h e p a r t i e s , t h e c l e a r and p l a i n 

m e a n ing o f t h e t e r m s o f t h e c o n t r a c t a r e t o be g i v e n e f f e c t , 

and t h e p a r t i e s a r e p r e s umed t o have i n t e n d e d what t h e t e r m s 

c l e a r l y s t a t e . " ) . 

The a r b i t r a t i o n a greement p r o v i d e s : 

"The u n d e r s i g n e d a g r e e t h a t a l l d i s p u t e s ... 
r e s u l t i n g f r o m o r a r i s i n g o u t o f o r r e l a t i n g t o o r 
c o n c e r n i n g t h e t r a n s a c t i o n e n t e r e d i n t o ( i n c l u d i n g 
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b u t n o t l i m i t e d t o ... t h e t e r m s o f t h i s a greement 
and a l l c l a u s e s h e r e i n c o n t a i n e d , t h e i r b r e a d t h and 
s c o p e ...) s h a l l be s u b m i t t e d t o BINDING 
ARBITRATION." 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) 

I t i s u n d i s p u t e d t h a t H o r a c e a s s e n t e d t o t h e agreement 

c o n t a i n i n g t h e l a n g u a g e q u o t e d above. By i t s c l e a r t e r m s , 

t h a t l a n g u a g e p l a i n l y i n d i c a t e s t h a t Custom P e r f o r m a n c e and 

H o r a c e i n t e n d e d t o a r b i t r a t e t h e i s s u e o f a r b i t r a b i l i t y . C f . 

J i m B u r k e , s u p r a ( h o l d i n g t h a t s i m i l a r l a n g u a g e e v i d e n c e d an 

i n t e n t t o a r b i t r a t e a d i s p u t e o v e r t h e a r b i t r a b i l i t y o f 

c l a i m s ) ; Ex p a r t e W a i t e s , 736 So. 2d 550, 553 ( A l a . 1999) 

("The a r b i t r a t i o n p r o v i s i o n ... s t a t e s t h a t t h e p a r t i e s a g r e e 

t o a r b i t r a t e any d i s p u t e s ' r e s u l t i n g f r o m o r a r i s i n g o u t o f 

t h e s a l e t r a n s a c t i o n e n t e r e d i n t o ( i n c l u d i n g b u t n o t l i m i t e d 

t o : t h e t e r m s o f t h i s a g reement and a l l c l a u s e s h e r e i n 

c o n t a i n e d , t h e i r b r e a d t h and s c o p e , and any t e r m o f any 

agreement c o n t e m p o r a n e o u s l y e n t e r e d i n t o by t h e p a r t i e s ... )' 

(e m p h a s i s a d d e d ) . T h i s l a n g u a g e e x p r e s s e s a c l e a r i n t e n t t o 

s u b m i t t o a r b i t r a t i o n t h e i s s u e o f a r b i t r a b i l i t y " ) . 

T h e r e f o r e , t h e t r i a l c o u r t e r r e d i n n o t c o m p e l l i n g t h e p a r t i e s 

t o a r b i t r a t e t h e i r d i s p u t e o v e r w h e t h e r H o r a c e ' s c l a i m s 

r e l a t e d t o t h e h e l m e t a r e s u b j e c t t o a r b i t r a t i o n . 

I I I . A r b i t r a b i l i t y o f t h e C l a i m s A s s e r t e d By Tammie's E s t a t e 
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I t i s u n d i s p u t e d t h a t Tammie was n o t a p a r t y t o t h e 

a r b i t r a t i o n a greement H o r a c e s i g n e d i n c o n j u n c t i o n w i t h t h e 

i n s t a l l a t i o n o f t h e m o t o r c y c l e t i r e s . " ' " [ A ] r b i t r a t i o n i s a 

m a t t e r o f c o n t r a c t , and a p a r t y c a n n o t be r e q u i r e d t o s u b m i t 

t o a r b i t r a t i o n any d i s p u t e w h i c h he has n o t a g r e e d so t o 

s u b m i t . " ' " C e n t r a l R e s e r v e L i f e I n s . Co. v. Fox, 869 So. 2d 

1124, 1127 ( A l a . 2003) ( q u o t i n g AT&T T e c h s . , I n c . v.  

C o m m u n i c a t i o n s W o r k e r s o f A m e r i c a , 475 U.S. 643, 648 ( 1 9 8 6 ) , 

q u o t i n g i n t u r n U n i t e d S t e e l W o r k e r s o f A m e r i c a v. W a r r i o r &  

G u l f N a v i g a t i o n Co., 363 U.S. 574, 582 ( 1 9 6 0 ) ) . " G e n e r a l l y , 

'a n o n s i g n a t o r y t o an a r b i t r a t i o n a greement c a n n o t be f o r c e d 

t o a r b i t r a t e [ h i s ] c l a i m s . ' " Edward D. J o n e s & Co. v. 

V e n t u r a , 907 So. 2d 1035, 1042 ( A l a . 2005) ( q u o t i n g Cook's  

P e s t C o n t r o l , I n c . v. B o y k i n , 8 07 So. 2d 524, 526 ( A l a . 

2 0 0 1 ) ) . However, t h e r e a r e e x c e p t i o n s t o t h i s g e n e r a l r u l e . 

A. T h i r d - P a r t y - B e n e f i c i a r y S t a t u s 

A n o n s i g n a t o r y can be bound t o an a r b i t r a t i o n a greement 

i f " t h e c o n t r a c t i n g p a r t i e s i n t e n d e d , upon e x e c u t i o n o f t h e 

c o n t r a c t , t o b e s t o w a d i r e c t , as o p p o s e d t o i n c i d e n t a l b e n e f i t 

upon t h e t h i r d p a r t y . " D u n n i n g v. New E n g l a n d L i f e I n s . Co., 

890 So. 2d 92, 97 ( A l a . 2 0 0 3 ) . See a l s o Edwards v. C o s t n e r 

979 So. 2d 757, 763 ( A l a . 2 0 0 7 ) . " [ I ] n o r d e r f o r a p e r s o n t o 
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be a t h i r d - p a r t y b e n e f i c i a r y o f a c o n t r a c t , t h e c o n t r a c t i n g 

p a r t i e s must have i n t e n d e d t o b e s t o w b e n e f i t s on t h i r d 

p a r t i e s . " L o c k e v. O z a r k C i t y Bd. o f Educ., 910 So. 2d 1247, 

1251 ( A l a . 2 0 0 5 ) . Custom P e r f o r m a n c e has p r e s e n t e d no 

e v i d e n c e i n d i c a t i n g t h a t , a t t h e t i m e i t and H o r a c e e n t e r e d 

i n t o a c o n t r a c t c o n t a i n i n g an a r b i t r a t i o n a g r e e m e n t , t h e y 

i n t e n d e d t o b e s t o w a d i r e c t b e n e f i t on Tammie. Edwards v. 

C o s t n e r , 979 So. 2d a t 761 ("The [ p a r t y m o v i n g f o r 

a r b i t r a t i o n ] 'must " ' p r o d u c e some e v i d e n c e w h i c h t e n d s t o 

e s t a b l i s h i t s c l a i m . ' " ' " ( q u o t i n g W o l f f M o t o r Co., 869 So. 2d 

a t 1131, q u o t i n g i n t u r n J i m B u r k e A u t o . , 674 So. 2d a t 1265, 

q u o t i n g i n t u r n A m e r i c a n F r e i g h t S y s . , I n c . v. Consumer P r o d s .  

A s s o c s . ( I n r e A m e r i c a n F r e i g h t S y s . , I n c . ) , 164 B.R. 341, 345 

(D. Kan. 1 9 9 4 ) ) ) . Thus, t h e t h i r d - p a r t y - b e n e f i c i a r y e x c e p t i o n 

i s n o t a p p l i c a b l e t o t h e c l a i m s a s s e r t e d by Tammie's e s t a t e . 

B. E q u i t a b l e E s t o p p e l 

"A p l a i n t i f f c a n n o t s i m u l t a n e o u s l y c l a i m t h e b e n e f i t s o f 

a c o n t r a c t and r e p u d i a t e i t s b u r d e n s and c o n d i t i o n s . " 

S o u t h e r n E n e r g y Homes, I n c . v. A r d , 772 So. 2d 1131, 1134 

( A l a . 2 0 0 0 ) . Thus, t h i s C o u r t has d e v e l o p e d a s e c o n d 

e x c e p t i o n t o t h e g e n e r a l r u l e t h a t a n o n s i g n a t o r y c a n n o t be 

f o r c e d t o a r b i t r a t e . R e g a r d l e s s o f w h e t h e r a n o n s i g n a t o r y i s 
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i n f a c t a t h i r d - p a r t y b e n e f i c i a r y , t h e n o n s i g n a t o r y i s t r e a t e d  

as a t h i r d - p a r t y b e n e f i c i a r y -- and i s e q u i t a b l y e s t o p p e d f r o m 

a v o i d i n g a r b i t r a t i o n -- when he o r she a s s e r t s l e g a l c l a i m s t o 

e n f o r c e r i g h t s o r o b t a i n b e n e f i t s t h a t depend on t h e e x i s t e n c e  

o f t h e c o n t r a c t t h a t c o n t a i n s t h e a r b i t r a t i o n a g r e e m e n t . See, 

e.g., C a p i t o l C h e v r o l e t & I m p o r t s , I n c . v. Grantham, 784 So. 

2d 285, 289 ( A l a . 2000) ("[T]o m a i n t a i n h e r c l a i m s , [ t h e 

n o n s i g n a t o r y p l a i n t i f f ] must be t r e a t e d as a t h i r d - p a r t y 

b e n e f i c i a r y . ... [A] t h i r d - p a r t y b e n e f i c i a r y i s a f f o r d e d a l l 

t h e r i g h t s and b e n e f i t s , and has i m p o s e d upon him o r h e r t h e 

b u r d e n s , o f a c o n t r a c t , i n c l u d i n g t h o s e b e n e f i t s and b u r d e n s 

a s s o c i a t e d w i t h a r b i t r a t i o n . Ex p a r t e Stamey, 776 So. 2d 85 

( A l a . 2 0 0 0 ) . T h e r e f o r e , [ t h e n o n s i g n a t o r y ] c a n n o t b a s e h e r 

c l a i m s on t h e c o n t r a c t e x e c u t e d b etween h e r h u s b a n d and 

C a p i t o l C h e v r o l e t , and a t t h e same t i m e s e e k t o a v o i d t h e 

a r b i t r a t i o n a g r e e m e n t . See I n f i n i t i o f M o b i l e , I n c . v. O f f i c e , 

727 So. 2d 42 ( A l a . 1 9 9 9 ) ; D e l t a C o n s t r . C o r p . v. Gooden, 714 

So. 2d 975 ( A l a . 1998 ); and Ex p a r t e D y e s s , 709 So. 2d 447 

( A l a . 1 9 9 7 ) . " ) ; I n f i n i t i o f M o b i l e , I n c . v. O f f i c e , 727 So. 2d 

42, 48 ( A l a . 1999) ("Under t h e s e c i r c u m s t a n c e s , [ t h e 

n o n s i g n a t o r y ] i s i n t h e p o s i t i o n o f b a s i n g h e r f r a u d [ - i n - t h e -

i n d u c e m e n t ] and b r e a c h - o f - w a r r a n t y c l a i m s on t h e c o n t r a c t ... 
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w h i l e a t t h e same t i m e s e e k i n g ... t o a v o i d t h e o p e r a t i o n o f 

[an a r b i t r a t i o n ] p r o v i s i o n i n t h a t c o n t r a c t T h i s she 

c a n n o t do." ( e m p h a s i s a d d e d ) ) . 

However, as t h i s C o u r t e x p l a i n e d i n Cook's P e s t C o n t r o l ,  

I n c . v. B o y k i n , 807 So. 2d 524, 526-27 ( A l a . 2001 ), t o t h e 

e x t e n t t h a t t h e n o n s i g n a t o r y ' s c l a i m s do n o t r e l y on t h e 

e x i s t e n c e o f t h e c o n t r a c t c o n t a i n i n g t h e a r b i t r a t i o n 

p r o v i s i o n , t h e n o n s i g n a t o r y i s n o t e s t o p p e d f r o m a v o i d i n g 

a r b i t r a t i o n : 

"'Under t h e f a c t s o f t h i s p r e s e n t c a s e , i t a p p e a r s 
[ t h e n o n s i g n a t o r y ] r e l i e s on t h e o r i e s o f r e c o v e r y 
t h a t do n o t depend upon t h e e x i s t e n c e o f t h e 
c o n t r a c t [ c o n t a i n i n g an a r b i t r a t i o n p r o v i s i o n ] . To 
t h e e x t e n t t h a t she can p r o v e t h e p r i m a f a c i e 
e l e m e n t s o f h e r c a s e a g a i n s t [ t h e d e f e n d a n t 
s i g n a t o r y ] w i t h o u t r e f e r e n c e t o t h e c o n t r a c t b e tween 
[ t h e s i g n a t o r i e s ] , she i s n o t bound by t h e 
a r b i t r a t i o n a g r e e m e n t . " 

(Emphasis added.) A c c o r d i n g l y , t o d e t e r m i n e w h e t h e r Tammie's 

e s t a t e i s e q u i t a b l y e s t o p p e d f r o m a v o i d i n g t h e c o n t r a c t u a l 

b u r d e n o f a r b i t r a t i o n , we must f i r s t c o n s i d e r w h e t h e r , u n d e r 

t h e c i r c u m s t a n c e s o f t h i s c a s e , any o f t h e l e g a l c l a i m s 

a s s e r t e d by Tammie's e s t a t e a r e d e p e n d e n t on t h e e x i s t e n c e o f 

t h e c o n t r a c t t h a t c o n t a i n s t h e a r b i t r a t i o n a g r e e m e n t . Custom 

P e r f o r m a n c e a r g u e s t h a t H o r a c e , on b e h a l f o f Tammie's e s t a t e , 

a s s e r t s " c l a i m s o f b r e a c h o f w a r r a n t y , f a i l u r e t o warn, and 
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n e g l i g e n c e i n c o n n e c t i o n w i t h t h e s a l e and i n s t a l l a t i o n o f t h e 

s u b j e c t t i r e s , " Custom P e r f o r m a n c e ' s b r i e f , a t 24, and t h a t 

e a c h o f t h o s e c l a i m s i s d e p e n d a n t on t h e e x i s t e n c e o f t h e 

c o n t r a c t t h a t c o n t a i n s t h e a r b i t r a t i o n a g r e e m e n t . We n o t e , 

h owever, t h a t H o r a c e , as a d m i n i s t r a t o r o f Tammie's e s t a t e , 

does n o t a s s e r t a b r e a c h - o f - w a r r a n t y c l a i m i n c o n n e c t i o n w i t h 

t h e s a l e and i n s t a l l a t i o n o f t h e t i r e s . 2 We a l s o n o t e t h a t , 

i n t h e a b s t r a c t , n e i t h e r n e g l i g e n c e n o r n e g l i g e n t , w a n t on, o r 

w i l l f u l f a i l u r e t o warn i s n e c e s s a r i l y d e p e n d a n t on t h e 

e x i s t e n c e o f a c o n t r a c t . See Ex p a r t e C h e v r o n Chem. Co., 720 

So. 2d 922, 924-25 ( A l a . 1998) ( s e t t i n g f o r t h t h e e l e m e n t s o f 

a c l a i m o f n e g l i g e n t f a i l u r e t o w a r n ) ; M a r t i n v. A r n o l d , 643 

So. 2d 564 ( A l a . 1994) ( l i s t i n g t h e e l e m e n t s o f a c l a i m o f 

n e g l i g e n c e ) . C f . Cook's P e s t C o n t r o l , s u p r a ( h o l d i n g t h a t a 

n u r s i n g - h o m e r e s i d e n t i n j u r e d by f i r e a n t s i n a n u r s i n g home 

was n o t r e q u i r e d t o a r b i t r a t e c l a i m s o f n e g l i g e n c e and 

w a n t o n n e s s a g a i n s t a p e s t - c o n t r o l company b e c a u s e t h e c l a i m s 

2We need n o t e v a l u a t e w h e t h e r t h e e s t a t e ' s b r e a c h - o f -
w a r r a n t y c l a i m i n c o n n e c t i o n w i t h t h e m o t o r c y c l e h e l m e t i s 
d e p e n d a n t on o r s u b j e c t t o t h e a r b i t r a t i o n a greement i n t h e 
t i r e - i n s t a l l a t i o n c o n t r a c t . Custom P e r f o r m a n c e makes no s u c h 
argument. B u t l e r v. Town o f A r g o , 871 So. 2d 1, 20 ( A l a . 
2 0 0 3 ) ( " ' [ I ] t i s n o t t h e f u n c t i o n o f t h i s C o u r t t o do a p a r t y ' s 
l e g a l r e s e a r c h o r t o make and a d d r e s s l e g a l a r g u m e n t s f o r a 
p a r t y ( q u o t i n g Dykes v. Lane T r u c k i n g , I n c . , 652 So. 2d 
248, 251 ( A l a . 1 9 9 4 ) ) ) . 
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o f t h e n u r s i n g - h o m e r e s i d e n t were n o t d e p e n d e n t on t h e 

e x i s t e n c e o f t h e s e r v i c e c o n t r a c t b e t w e e n t h e p e s t - c o n t r o l 

company and t h e n u r s i n g home). 

I n I n f i n i t i , s u p r a , and Cook's P e s t C o n t r o l , s u p r a , t h i s 

C o u r t r e a c h e d s e e m i n g l y o p p o s i t e r e s u l t s a f t e r a n a l y z i n g 

w h e t h e r , u n d e r t h e p a r t i c u l a r c i r c u m s t a n c e s o f e a c h c a s e , t h e 

p l a i n t i f f s ' s p e c i f i c c a u s e s o f a c t i o n i n t h o s e c a s e s were 

d e p e n d e n t on t h e e x i s t e n c e o f a c o n t r a c t c o n t a i n i n g an 

a r b i t r a t i o n p r o v i s i o n . Custom P e r f o r m a n c e c i t e s b o t h c a s e s . 

However, Custom P e r f o r m a n c e does n o t o f f e r any a n a l y s i s o f t h e 

p a r t i c u l a r c i r c u m s t a n c e s o f t h i s c a s e o r any d i s c u s s i o n o f 

w h e t h e r any o f t h e c a u s e s o f a c t i o n Tammie's e s t a t e may have 

n e c e s s a r i l y r e l y on t h e c o n t r a c t t h a t c o n t a i n s t h e a r b i t r a t i o n 

a g r e e m e n t . I n s h o r t , Custom P e r f o r m a n c e ' s argument i s d e v o i d 

o f any m e a n i n g f u l e x p l a n a t i o n o f why I n f i n i t i and Cook's P e s t  

C o n t r o l r e q u i r e t h i s C o u r t t o compel a r b i t r a t i o n o f t h e c l a i m s  

a s s e r t e d by Tammie's e s t a t e ( c f . I n f i n i t i ) o r t o a f f i r m t h e 

d e n i a l o f t h e m o t i o n t o a r b i t r a t e t h o s e c l a i m s ( c f . Cook's  

P e s t C o n t r o l ) . I t i s n o t t h e f u n c t i o n o f t h i s C o u r t t o 

c o n s t r u c t and a d d r e s s a r g u m e n t s f o r t h e p a r t i e s on t h i s 

e s s e n t i a l p o i n t . C f . D y k e s, 652 So. 2d a t 251 ("We have 

u n e q u i v o c a l l y s t a t e d t h a t i t i s n o t t h e f u n c t i o n o f t h i s C o u r t 
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... t o make and a d d r e s s l e g a l a r g u m e n t s f o r a p a r t y b a s e d on 

u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s n o t s u p p o r t e d by s u f f i c i e n t 

a u t h o r i t y o r argument." ( c i t i n g S p r a d l i n v. S p r a d l i n , 601 So. 

2d 76 ( A l a . 1 9 9 2 ) ) ) . 

Under t h e c i r c u m s t a n c e s , we f i n d no b a s i s upon w h i c h t o 

h o l d t h a t Tammie's e s t a t e i s e s t o p p e d f r o m a v o i d i n g 

a r b i t r a t i o n . 

C. " I n t e r t w i n i n g C l a i m s " T h e o r y 

Custom P e r f o r m a n c e a r g u e s t h a t a d i s t i n c t and s e p a r a t e 

b a s i s f o r r e q u i r i n g Tammie's e s t a t e t o a r b i t r a t e i t s c l a i m s i s 

t h e d o c t r i n e o f i n t e r t w i n i n g c l a i m s . Under t h i s d o c t r i n e , a 

n o n s i g n a t o r y t o an a r b i t r a t i o n agreement may compel a 

s i g n a t o r y t o a r b i t r a t e c l a i m s "where a r b i t r a b l e and 

n o n a r b i t r a b l e c l a i m s a r e so c l o s e l y r e l a t e d t h a t t h e p a r t y t o 

a c o n t r o v e r s y s u b j e c t t o a r b i t r a t i o n i s e q u i t a b l y e s t o p p e d t o 

deny t h e a r b i t r a b i l i t y o f t h e r e l a t e d c l a i m . " C o nseco F i n .  

C o r p . v. Sharman, 828 So. 2d 8 90 , 8 93 ( A l a . 2001) ( c i t i n g 

Cook's P e s t C o n t r o l , I n c . v. B o y k i n , 807 So. 2d 524 ( A l a . 

2 0 0 1 ) ) ; see a l s o Ex p a r t e Tony's T o w i n g , I n c . , 825 So. 2d 96, 

97 ( A l a . 2002) ( e x p l a i n i n g t h e r e a s o n s f o r l i m i t i n g t h e 

d o c t r i n e o f i n t e r t w i n i n g c l a i m s t o use by t h e n o n s i g n a t o r y i n 

c o m p e l l i n g a r b i t r a t i o n o f a s i g n a t o r y ' s c l a i m s ) . The d o c t r i n e 

20 



1090017 

o f i n t e r t w i n i n g c l a i m s " i s n o t a p p l i c a b l e , however, when a 

s i g n a t o r y a t t e m p t s t o com p e l a n o n s i g n a t o r y t h i r d p a r t y t o 

a r b i t r a t e c l a i m s i t may have a g a i n s t a s i g n a t o r y . " Edwards v.  

C o s t n e r , 979 So. 2d a t 764 ( c i t i n g Ex p a r t e Tony's T o w i n g , 

s u p r a ) ( e m p h a s i s a d d e d ) . 

I n t h i s c a s e , Custom P e r f o r m a n c e , a s i g n a t o r y t o t h e 

a r b i t r a t i o n a g r e e m e n t , s e e k s t o com p e l a r b i t r a t i o n o f t h e 

c l a i m s a s s e r t e d by Tammie's e s t a t e , when Tammie was a 

n o n s i g n a t o r y . Under t h e s e c i r c u m s t a n c e s , t h e d o c t r i n e o f 

i n t e r t w i n i n g c l a i m s c a n n o t s e r v e as a b a s i s t o com p e l 

a r b i t r a t i o n . See Ex p a r t e Tony's T o w i n g , s u p r a , and E d w a r d s , 

s u p r a . 

C o n c l u s i o n 

We r e v e r s e t h e t r i a l c o u r t ' s o r d e r i n s o f a r as t h e t r i a l 

c o u r t d i d n o t s u b m i t t o a r b i t r a t i o n t h e q u e s t i o n o f t h e 

a r b i t r a b i l i t y o f H o r a c e ' s c l a i m s r e l a t e d t o t h e m o t o r c y c l e 

h e l m e t . I n a l l o t h e r r e s p e c t s , we a f f i r m t h e o r d e r o f t h e 

t r i a l c o u r t . We remand t h i s c a s e t o t h e t r i a l c o u r t f o r 

f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

L y o n s , W o o d a l l , S t u a r t , S m i t h , B o l i n , P a r k e r , Murdock, and 

Shaw, J J . , c o n c u r . 
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