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C o r p o r a t i o n ( c o l l e c t i v e l y " N o r f o l k S o u t h e r n " ) 1 a p p e a l f r o m a 

1 N o r f o l k S o u t h e r n R a i l w a y Company i s a s u b s i d i a r y o f 
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j u d g m e n t e n t e r e d on a j u r y v e r d i c t a w a r d i n g c o m p e n s a t o r y and 

p u n i t i v e damages t o Ronny P. J o h n s o n , K i m J o h n s o n , R o l i s o n 

T r u c k i n g Company, and G a i l R o l i s o n ( c o l l e c t i v e l y " t h e 

J o h n s o n / R o l i s o n p l a i n t i f f s " ) on t h e J o h n s o n / R o l i s o n 

p l a i n t i f f s ' c l a i m s a r i s i n g f r o m a c o l l i s i o n a t a r a i l r o a d 

c r o s s i n g i n C l a r k e C o u n t y b e t w e e n a t r a c t o r - t r a i l e r r i g owned 

by G a i l R o l i s o n and b e i n g o p e r a t e d by J o h n s o n and a t r a i n 

b e i n g o p e r a t e d by N o r f o l k S o u t h e r n . We r e v e r s e and remand. 

F a c t s and P r o c e d u r a l H i s t o r y  

I . The C r o s s i n g 

The r a i l r o a d - c r o s s i n g c o l l i s i o n t h a t i s t h e b a s i s o f t h i s 

a c t i o n o c c u r r e d i n C l a r k e C o u n t y a t a r a i l r o a d c r o s s i n g 

l o c a t e d a t t h e i n t e r s e c t i o n o f W a l k e r S p r i n g s Road and N o r f o l k 

S o u t h e r n ' s m a i n - l i n e t r a c k b e tween M o b i l e and Selma. W a l k e r 

S p r i n g s Road i s a t w o - l a n e p a v e d r o a d t h a t b a s i c a l l y r u n s e a s t 

and west and i s i n t e r s e c t e d by N o r f o l k S o u t h e r n ' s m a i n l i n e 

t r a c k t h a t b a s i c a l l y r u n s n o r t h and s o u t h b e tween M o b i l e and 

Selma . The p o r t i o n o f t r a c k a t t h e W a l k e r S p r i n g s Road 

c r o s s i n g i n c l u d e s a b r o a d c u r v e . The b r o a d c u r v e b e g i n s 

s o u t h e a s t o f t h e i n t e r s e c t i o n and r u n s g e n e r a l l y i n a 

n o r t h w e s t e r l y d i r e c t i o n b e f o r e t u r n i n g b a c k t o t h e n o r t h e a s t 
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n o r t h o f t h e c r o s s i n g . The m a i n - l i n e t r a c k i n t e r s e c t s W a l k e r 

S p r i n g s Road i n t h e m i d d l e o f t h e c u r v e a t a p p r o x i m a t e l y a 65-

d e g r e e a n g l e . 

L o c a t e d t o t h e s o u t h o f t h e W a l k e r S p r i n g s Road c r o s s i n g 

and a d j a c e n t t o t h e m a i n - l i n e t r a c k on t h e w e s t s i d e i s a 

s i d e t r a c k . The s i d e t r a c k p a r a l l e l s t h e m a i n - l i n e t r a c k a l o n g 

i t s c u r v a t u r e f o r a d i s t a n c e o f 1,138 f e e t and t h e n t e r m i n a t e s 

100 f e e t s o u t h o f t h e c r o s s i n g . The s i d e t r a c k was u s e d by 

N o r f o l k f o r t h e p e r i o d i c s t o r a g e o f b o x c a r s n e c e s s a r y f o r 

s e r v i c i n g a l o c a l i n d u s t r y . S e c t i o n 103(d) o f N o r f o l k 

S o u t h e r n ' s o p e r a t i n g r u l e s p r o v i d e s : 

" E n g i n e s o r c a r s l e f t on any t r a c k must be p r o p e r l y 
s e c u r e d , must c l e a r c r o s s i n g s and c r o s s i n g s i g n a l 
c i r c u i t s . When p r a c t i c a b l e , e q u i p m e n t must be a t 
l e a s t 100 f e e t f r o m p u b l i c o r p r i v a t e c r o s s i n g s . 
P u b l i c c r o s s i n g s must n o t be o b s t r u c t e d 
u n n e c e s s a r i l y . " 

S e c t i o n 822 o f t h e o p e r a t i n g r u l e s p r o v i d e s : " U n a t t e n d e d on-

t r a c k e q u i p m e n t e i t h e r on o r o f f t h e r a i l must be s e c u r e d , 

l o c k e d , and l e f t c l e a r o f a l l t r a c k s t h a t a r e i n s e r v i c e 

w i t h o u t b l o c k i n g v i e w f r o m c r o s s i n g s . " G a r y U t l e y , a d i v i s i o n 

r o a d f o r e m a n f o r N o r f o l k S o u t h e r n r e s p o n s i b l e f o r s u p e r v i s i n g 

e n g i n e e r s , t e s t i f i e d t h a t s e c t i o n 103(d) i m p o s e s upon N o r f o l k 

S o u t h e r n n o t o n l y a d u t y t o m a i n t a i n b o x c a r s a t a d i s t a n c e o f 
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n o t l e s s t h a n 100 f e e t f r o m a c r o s s i n g , b u t a l s o a d u t y n o t t o 

p l a c e b o x c a r s on a s i d e t r a c k i n s u c h a way as t o impede a 

m o t o r i s t ' s s i g h t l i n e a t a c r o s s i n g . G a r y W o l f , N o r f o l k 

S o u t h e r n ' s e x p e r t , t e s t i f i e d t h a t N o r f o l k S o u t h e r n had a d u t y 

t o m a i n t a i n a " c l e a r i n g s i g h t d i s t a n c e " so t h a t a m o t o r i s t 

w i t h i n b e t ween 15 and 50 f e e t o f t h e t r a c k has a s i g h t l i n e o f 

a p p r o x i m a t e l y 1,100 f e e t up and down t h e t r a c k . James 

F r a n k l i n , a d i s t r i c t t r a i n m a s t e r f o r N o r f o l k S o u t h e r n , 

t e s t i f i e d t h a t N o r f o l k S o u t h e r n e m p l o y e e s a r e aware o f t h e 

1 0 0 - f o o t r e q u i r e m e n t f o r c a r s l e f t on a t r a c k b u t t h a t he d i d 

n o t know i f N o r f o l k S o u t h e r n gave any d i r e c t i o n t o i t s 

e m p l o y e e s r e g a r d i n g o b s t r u c t e d s i g h t l i n e s . 

N o r f o l k S o u t h e r n had l o c a t e d on b o t h t h e e a s t and w e s t 

a p p r o a c h t o t h e c r o s s i n g on W a l k e r S p r i n g s Road r e g u l a t i o n 

r a i l r o a d c r o s s b u c k s i g n s -- w h i t e , X - s h a p e d s i g n s w i t h t h e 

words " R a i l r o a d C r o s s i n g " w r i t t e n on them. The s i g n s were i n 

good c o n d i t i o n and p l a i n l y v i s i b l e on t h e day o f t h e a c c i d e n t . 

The c r o s s b u c k s i g n on t h e e a s t a p p r o a c h t o t h e t r a c k was 

l o c a t e d a t 12 f e e t f r o m t h e n e a r r a i l w h i l e t h e c r o s s b u c k s i g n 

l o c a t e d on t h e w e s t a p p r o a c h t o t h e c r o s s i n g was l o c a t e d a t 24 

f e e t f r o m t h e n e a r r a i l . A c c o r d i n g t o N o r f o l k S o u t h e r n ' s 
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o p e r a t i n g r u l e s , t h e c r o s s b u c k s i g n s h o u l d have been p l a c e d no 

f u r t h e r t h a t 12 t o 15 f e e t f r o m t h e n e a r r a i l . 2 D a v i d M a r t i n , 

a N o r f o l k S o u t h e r n e n g i n e e r and a member o f i t s s a f e t y 

c o m m i t t e e , t e s t i f i e d t h a t t h e W a l k e r S p r i n g s Road c r o s s i n g was 

a "bad c r o s s i n g " and t h a t t h e p r e s e n c e o f b o x c a r s on t h e 

s i d e t r a c k c r e a t e d a " t r a p " f o r t h e p u b l i c and f o r N o r f o l k 

S o u t h e r n p e r s o n n e l . 

G e r r y Faye G r i f f i n l i v e d n e a r t h e W a l k e r S p r i n g s Road 

c r o s s i n g and was f a m i l i a r w i t h i t b e c a u s e she had t r a v e l e d 

o v e r i t " a l l [ h e r ] l i f e . " G r i f f i n d e s c r i b e d t h e c r o s s i n g when 

t h e b o x c a r s were p r e s e n t on t h e s i d e t r a c k as f o l l o w s : 

"When t h e b o x c a r s were p u l l e d o n t o t h a t s i d i n g , 
a l l you c o u l d see was a l i n e o f c a r s a l l t h e way t o 
t h e h o r i z o n . And i t ' s a c u r v e i n t h e t r a c k t h e r e , 
so i t makes i t more d i f f i c u l t . When you p u l l up t o 
t h a t c r o s s i n g t o come a c r o s s , you c o u l d n o t see 
u n t i l -- you had t o e a s e , e a s e , e a s e y o u r c a r up so 
t h a t you c o u l d peep a r o u n d t h e end o f t h e c a r s 

2 N o r f o l k S o u t h e r n had r e p r e s e n t e d f r o m t h e b e g i n n i n g o f 
t h e l i t i g a t i o n p r o c e s s t h a t t h e c r o s s b u c k s i g n on t h e wes t 
a p p r o a c h t o t h e c r o s s i n g was l o c a t e d 12 f e e t f r o m t h e t r a c k on 
t h e day o f t h e a c c i d e n t and i n c o m p l i a n c e w i t h i t s o p e r a t i n g 
r u l e s . However, i t was r e v e a l e d d u r i n g t h e c o u r s e o f t h e 
t r i a l t h a t t h e c r o s s b u c k s i g n on t h e west a p p r o a c h t o t h e 
c r o s s i n g was a c t u a l l y l o c a t e d 24 f e e t f r o m t h e t r a c k on t h e 
day o f t h e a c c i d e n t and n o t i n c o m p l i a n c e w i t h N o r f o l k 
S o u t h e r n ' s o p e r a t i n g r u l e s . S u b s e q u e n t l y , N o r f o l k S o u t h e r n 
s t i p u l a t e d d u r i n g t r i a l t h a t t h e c r o s s b u c k s i g n was n o t 
l o c a t e d 12 f e e t f r o m t h e t r a c k b u t was, i n f a c t , l o c a t e d 24 
f e e t f r o m t h e t r a c k on t h e day o f t h e a c c i d e n t . 
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My v e h i c l e w o u l d have t o be so [ c l o s e ] t h a t I c o u l d 
n o t e ven see t h e f i r s t r a i l o f t h e t r a c k . I w o u l d 
have t o be t h a t c l o s e t o t h e t r a c k . I w o u l d have t o 
peep o v e r t o l o o k a r o u n d t h e ends o f t h e c a r s . " 

I I . The A c c i d e n t 

Ronny P. J o h n s o n l i v e d a few m i l e s e a s t o f t h e W a l k e r 

S p r i n g s Road c r o s s i n g and was v e r y f a m i l i a r w i t h t h e c r o s s i n g 

b e c a u s e he t r a v e l e d o v e r i t on a d a i l y b a s i s . J o h n s o n was 

aware t h a t t h e c r o s s i n g was a c t i v e and t h a t b o x c a r s w o u l d 

f r e q u e n t l y be p a r k e d on t h e s i d e t r a c k . J o h n s o n t e s t i f i e d t h a t 

when a m o t o r i s t w o u l d a p p r o a c h t h e W a l k e r S p r i n g s Road 

c r o s s i n g f r o m t h e west "you c o u l d n ' t see t o t h e r i g h t ( s o u t h ) " 

i f b o x c a r s were p a r k e d on t h e s i d e t r a c k . He s t a t e d t h a t "you 

w o u l d have t o be n e a r a b o u t a l l t h e way up on t h e t r a c k b e f o r e 

you c o u l d see down t h e t r a c k . " 

On F e b r u a r y 14, 2005, a t a p p r o x i m a t e l y 4:15 p.m., J o h n s o n 

a p p r o a c h e d t h e W a l k e r S p r i n g s Road c r o s s i n g f r o m t h e west i n 

a t r a c t o r - t r a i l e r r i g f u l l y l o a d e d w i t h l o g s . The l o g t r u c k 

was owned by G a i l R o l i s o n , and J o h n s o n was o p e r a t i n g t h e l o g 

t r u c k w i t h i n t h e l i n e and s c o p e o f h i s employment w i t h R o l i s o n 

T r u c k i n g Company. J o h n s o n t e s t i f i e d t h a t he came t o a 

c o m p l e t e s t o p w i t h t h e f r o n t o f t h e t r u c k a p p r o x i m a t e l y two 

f e e t b e h i n d t h e c r o s s b u c k s i g n . J o h n s o n s t a t e d t h a t he 
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s h i f t e d t h e t r a n s m i s s i o n t o f i r s t g e a r and was s t o p p e d f o r 

a p p r o x i m a t e l y t h r e e t o f o u r s e c o n d s . J o h n s o n ' s v i e w t o t h e 

n o r t h was c l e a r and u n o b s t r u c t e d . However, 10 t o 12 b o x c a r s 

were p a r k e d on t h e s i d e t r a c k s o u t h o f t h e c r o s s i n g . The n o r t h 

end o f t h e n e a r e s t b o x c a r t o t h e c r o s s i n g was a p p r o x i m a t e l y 

200 f e e t s o u t h o f t h e c r o s s i n g . 3 J o h n s o n s t a t e d t h a t he c o u l d 

n o t see a r o u n d t h e b o x c a r s t o h i s r i g h t f r o m t h e p o i n t a t 

w h i c h he came t o a s t o p b e h i n d t h e c r o s s b u c k s i g n . He 

t e s t i f i e d t h a t he l o o k e d t o h i s l e f t ( n o r t h ) and r i g h t ( s o u t h ) 

and l i s t e n e d " r e a l good" b u t d i d n o t h e a r o r see a t r a i n . 

J o h n s o n t h e n began t o s l o w l y p u l l f o r w a r d . He t e s t i f i e d as 

f o l l o w s : 

"Q. [ C o u n s e l f o r t h e J o h n s o n / R o l i s o n 
p l a i n t i f f s : ] Now, when you s t a r t e d e a s i n g f o r w a r d , 
w h i c h d i r e c t i o n d i d you l o o k ? 

"A. I was l o o k i n g t o my r i g h t . 

"Q. You l o o k e d t o y o u r r i g h t ? 

"A. Y e s , s i r . 

"Q. Toward t h e b o x c a r s . As you were e a s i n g 
f o r w a r d , d i d you see a t r a i n ? 

"A. No, s i r . 

3 T h i s measurement was t a k e n by e m p l o y e e s o f N o r f o l k 
S o u t h e r n . 
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"Q. D i d you h e a r a t r a i n ? 

"A. No, I d i d n ' t . 

"Q. As you were e a s i n g f o r w a r d , d i d you l o o k i n 
any o t h e r d i r e c t i o n ? 

"A. Y e s . I l o o k e d t o my l e f t . 

"Q. And, a g a i n , why w o u l d you be l o o k i n g t o y o u r 

l e f t ? 

"A. B e c a u s e t r a i n s use t h a t t r a c k b o t h ways. 

"Q. You have t o l o o k t o t h e l e f t . So you l o o k e d 

t o t h e l e f t ? 

"A. Y e s . 

"Q. D i d you see a t r a i n ? 

"A. No, s i r . 

"Q. D i d you h e a r a t r a i n ? 

"A. No, s i r . 
"Q. And you were c o n t i n u i n g t o ease f o r w a r d . 

What happened n e x t ? 
"A. I was e a s i n g f o r w a r d , and I was l o o k i n g t o 

my l e f t . Then I l o o k e d s t r a i g h t ahead. And when I 
l o o k e d b a c k , I seen t h e l i g h t s on t h e t r a i n . 

"Q. When you l o o k e d b a c k t o y o u r r i g h t , you saw 
t h e l i g h t s on t h e t r a i n ? 

"A. Y e s , s i r . 

"Q. The f i r s t t i m e ? 

"A. Y e s , s i r . 
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"Q. A t t h e t i m e you saw t h e l i g h t s on t h e t r a i n , 
c o u l d you s t o p b e f o r e you g o t on t h a t r a i l r o a d 
t r a c k ? 

"A. No, s i r . 

"Q. C o u l d you s p e e d up and g e t a c r o s s t h a t 
r a i l r o a d t r a c k ? 

"A. No, s i r . 

"Q. Y o u ' r e i n low g e a r , p u l l i n g a f u l l y l o a d e d 
l o g t r u c k ? 

"A. T h a t ' s r i g h t . 

"Q. Were you h e l p l e s s a t t h a t p o i n t t o do 
a n y t h i n g ? 

"A. Y e s , s i r . 

"Q. Now, t h e l a s t t h i n g you remember s e e i n g was 
t h e l i g h t s on t h e t r a i n ? 

"A. Y e s , s i r . " 

J o h n s o n was s e v e r e l y i n j u r e d when a n o r t h b o u n d t r a i n c o l l i d e d 

w i t h t h e l o g t r u c k . The t r a i n i m p a c t e d t h e l o g t r u c k n e a r 

where t h e t r a i l e r a t t a c h e s t o t h e t r a c t o r . 

On c r o s s - e x a m i n a t i o n , J o h n s o n t e s t i f i e d as f o l l o w s : 

"Q. [ C o u n s e l f o r N o r f o l k S o u t h e r n : ] ... [ Y ] o u 
knew t h e b o x c a r s were t h e r e where t h e y were on t h e 
day o f y o u r a c c i d e n t b e f o r e you g o t t o t h e c r o s s i n g 
t h a t day? You had s e e n them t h e r e i n t h e days 
i m m e d i a t e l y p r e c e d i n g y o u r a c c i d e n t ; i s t h a t r i g h t ? 

"A. Y e s , i t i s . 
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"Q. So you knew t h e y were t h e r e ? 

"A. Y e s , I d i d . 

"Q. And you knew w h e t h e r o r n o t t h e y b l o c k e d 
y o u r v i e w and how much t h e y had b l o c k e d y o u r v i e w , 
d i d n ' t you? 

"A. Y e s , I d i d . 

"Q. Knowing t h a t , Mr. J o h n s o n , may I a s k why you 
d i d n ' t s t o p w i t h t h e f r o n t o f y o u r t r u c k a l i t t l e 
b i t p a s t t h e c r o s s b u c k s i g n i f , when you s t o p p e d 
b e h i n d i t , you c o u l d n o t see t o t h e r i g h t down t h e 
t r a c k ? 

"A. I've been a c r o s s t h a t c r o s s i n g numbers o f 
t i m e s . And when you come t o t h a t t r a c k , you s t o p 
and l o o k and l i s t e n . By t h e t i m e I g e t t o where I 
can peek a r o u n d t h e c o r n e r o f t h a t b o x c a r , my t r u c k 
-- t h e nose o f my t r u c k w o u l d be up on t h a t t r a c k . 

f i 

"Q. As you came up t o t h e c r o s s i n g and s t o p p e d 
b e h i n d t h e c r o s s b u c k , you l o o k e d l e f t ? 

"A. I l o o k e d b o t h ways. 

"Q. I know. You l o o k e d l e f t , t h o u g h , f i r s t ? 

"A. I was l o o k i n g t o my r i g h t . 

"Q. You l o o k e d r i g h t f i r s t ? 

"A. Y e s . 

"Q. And you saw t h e b o x c a r s t h a t you had seen on 
o t h e r days i n t h e s e v e r a l days l e a d i n g up t o t h i s 
a c c i d e n t ; i s t h a t r i g h t ? 

"A. Y e s . 
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"Q. And you knew a t t h e t i m e o f t h e a c c i d e n t 
t h a t t h o s e b o x c a r s b l o c k e d y o u r v i e w t o t h e r i g h t ? 

"A. Yeah. They b l o c k e d t h e v i e w . 

f i 

"Q. But when you s t o p p e d , you s t o p p e d 
n o n e t h e l e s s b e h i n d t h e c r o s s b u c k and n e v e r s t o p p e d 
a g a i n , i s y o u r t e s t i m o n y ? Once you s t a r t e d up, you 
n e v e r s t o p p e d a g a i n . I s t h a t what y o u r t e s t i m o n y 
i s ? 

"A. I d i d l i k e I a l w a y s do. I s t o p p e d , l o o k e d 
and l i s t e n e d and s t a r t e d m o v i n g f o r w a r d . By t h e 
t i m e I g e t where I c o u l d peek a r o u n d t h e edge o f 
t h o s e b o x c a r s , my t r u c k w o u l d be up on t h a t t r a c k . 

"Q. D i d you s t o p a g a i n a f t e r you began t o r o l l 
f o r w a r d a f t e r s t o p p i n g , as you've t e s t i f i e d , b e h i n d 
t h e c r o s s b u c k ? 

"A. I f I w o u l d have s t o p p e d a g a i n , my t r u c k 
w o u l d be on t h a t t r a c k . 

"Q. W e l l , you've h e a r d t h e t e s t i m o n y t h a t t h e 
c r o s s b u c k was a t t w e n t y - f o u r f e e t , r i g h t ? 

"A. Y e s , s i r . 

"Q. And t h a t ' s t w e n t y - f o u r f e e t f r o m t h e n e a r 
r a i l . You've h e a r d t h a t t e s t i m o n y ? 

"A. Y e s , s i r . 

"Q. So maybe you have t o h e l p me o u t . Why 
c o u l d n ' t you l e t y o u r t r u c k r o l e j u s t a l i t t l e b i t 
and t h e n s t o p a g a i n b e f o r e r e a c h i n g t h e r a i l ? 

"A. When I w o u l d p u l l up where I c o u l d be a b l e 
t o see a r o u n d t h o s e b o x c a r s , t h e f r o n t o f my t r u c k 
w o u l d be on t h o s e r a i l s . B e f o r e I c o u l d see 
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a n y t h i n g down t h e s i d e o f them b o x c a r s , my t r u c k 
w o u l d be up on t h o s e r a i l s . [ 4 ] 

f i 

"Q. W e l l , i f t h a t c r o s s b u c k i s t w e n t y - f o u r f e e t 
f r o m t h a t n e a r r a i l , you c o u l d c e r t a i n l y s t o p y o u r 
t r u c k a t some p o i n t b e tween t h a t c r o s s b u c k and t h a t 
r a i l w i t h o u t b e i n g on t h e r a i l , c o u l d n ' t you? 

"A. L i k e I s a y , by t h e t i m e I g e t t o where I can 
l o o k a r o u n d t h e c o r n e r o f t h a t b o x c a r , t h e nose o f 
my t r u c k i s on t h i s r a i l , t h a t f i r s t r a i l on t h i s 
m a i n - l i n e t r a c k . 

f i 

"Q. So as y o u ' r e l o o k i n g l e f t and r i g h t , y o u ' r e 
j u s t r o l l i n g f o r w a r d . Y o u ' r e n o t s t o p p i n g a g a i n , 
a r e you? 

"A. I l o o k e d t o my r i g h t as I s t a r t r o l l i n g . I 
l o o k e d t o my l e f t . I l o o k e d s t r a i g h t a h ead. When 
I l o o k e d b a c k r i g h t , my t r u c k was on t h i s t r a c k . 

f i 

"Q. And i t s y o u r t e s t i m o n y t h a t t h e r e was 
a b s o l u t e l y no s p o t b e tween t h e c r o s s b u c k and t h e 
r a i l where you c o u l d see t h e t r a i n c o m i n g w i t h o u t 
y o u r t r u c k b e i n g on t h e t r a c k . I s n ' t t h a t y o u r 
t e s t i m o n y ? 

"A. By t h e t i m e I g o t t o where I c o u l d peek down 
t h e s i d e o f t h a t r a i l , t h e s i d e o f t h a t -- e a s t s i d e 
o f t h a t b o x c a r , my t r u c k w o u l d be on t h a t t r a c k . 

4 I t must be n o t e d t h a t G a i l R o l i s o n t e s t i f i e d t h a t t h e 
t r a c t o r i n q u e s t i o n m e a s u r e d a p p r o x i m a t e l y 130 i n c h e s (10.8 
f e e t ) f r o m f r o n t bumper t o t h e r e a r o f t h e c a b . J o h n s o n 
t e s t i f i e d t h a t h i s s e a t was p o s i t i o n e d a l l t h e way t o t h e r e a r 
o f t h e c a b . 
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"Q. W e l l , t h a t ' s b e c a u s e you k e p t moving? T h a t ' s 
b e c a u s e you k e p t moving? 

"A. I f I had made a c o m p l e t e s t o p t h e r e , my 
t r u c k w o u l d have been on t h a t t r a c k . I w o u l d have 
s t i l l g o t h i t i f I had made a c o m p l e t e s t o p . 

"Q. What p r e v e n t e d you f r o m s t o p p i n g somewhere 
between t h e c r o s s b u c k and t h e n e a r r a i l ? 

"A. I s t i l l w o u l d n ' t have been a b l e t o see 
b e c a u s e o f t h e b o x c a r s . " 

The a c c i d e n t was w i t n e s s e d by B a r s h a Hunt and D e p u t y 

M i c h a e l R o b i n s o n , t h e c h i e f d e p u t y f o r t h e C l a r k e C o u n t y 

S h e r i f f ' s D e p a r t m e n t , who were a t t h e t i m e o f t h e a c c i d e n t i n 

a l i n e o f t r a f f i c d i r e c t l y b e h i n d J o h n s o n a t t h e c r o s s i n g . 

D e p u t y R o b i n s o n t e s t i f i e d t h a t he was f a m i l i a r w i t h t h e W a l k e r 

S p r i n g s Road c r o s s i n g and t h a t when b o x c a r s a r e p a r k e d on t h e 

s i d e t r a c k h i s v i e w t o t h e s o u t h i s o b s t r u c t e d when he i s 

t r a v e l i n g e a s t b o u n d o v e r t h e c r o s s i n g and t h a t a m o t o r i s t 

t r a v e l i n g e a s t o v e r t h e c r o s s i n g c o u l d n o t see a n o r t h b o u n d 

t r a i n u n t i l i t a p p e a r e d f r o m b e h i n d t h e b o x c a r s . D e p u t y 

R o b i n s o n t e s t i f i e d t h a t "you a l m o s t have t o g e t t h e f r o n t end 

o f y o u r v e h i c l e t o t h e t r a c k b e f o r e you can see s o u t h b o u n d . " 

However, De p u t y R o b i n s o n a d m i t t e d on c r o s s - e x a m i n a t i o n t h a t he 

d i d n o t know what o t h e r s c o u l d see t o t h e s o u t h o f t h e 

c r o s s i n g a t t h e t i m e o f t h e a c c i d e n t . D e p u t y R o b i n s o n , who 

was i n t h e s e c o n d v e h i c l e b e h i n d J o h n s o n , t e s t i f i e d t h a t he 
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w i t n e s s e d J o h n s o n a t a c o m p l e t e s t o p n e a r t h e c r o s s b u c k s i g n . 

He s t a t e d t h a t J o h n s o n t h e n began t o " s l o w [ l y ] c r e e p " f o r w a r d 

t o w a r d t h e t r a c k . 5 D e p u t y R o b i n s o n t e s t i f i e d t h a t a t t h e t i m e 

J o h n s o n s t a r t e d m o v i n g f o r w a r d he had n o t h e a r d o r seen a 

t r a i n . D e p u t y R o b i n s o n s t a t e d t h a t , as J o h n s o n n e a r e d t h e 

t r a c k , however, he h e a r d a w h i s t l e b l o w and t h e n two t o f i v e 

s e c o n d s l a t e r he h e a r d a s e c o n d w h i s t l e b l o w f o l l o w e d by an 

a l m o s t s i m u l t a n e o u s i m p a c t b e tween t h e l o g t r u c k and t h e 

t r a i n . 

Hunt t e s t i f i e d t h a t she l i v e d i n t h e a r e a o f t h e W a l k e r 

S p r i n g s Road c r o s s i n g and t h a t she was f a m i l i a r w i t h t h e 

c r o s s i n g . She s t a t e d t h a t b o x c a r s w o u l d sometimes be p a r k e d 

on t h e s i d e - t r a c k s o u t h o f t h e c r o s s i n g , w h i c h w o u l d have t h e 

e f f e c t o f o b s t r u c t i n g h e r v i e w t o t h e s o u t h when she w o u l d 

t r a v e l e a s t o v e r t h e c r o s s i n g . Hunt t e s t i f i e d t h a t she w o u l d 

have t o " t a k e [ h e r ] v e h i c l e , t h e f r o n t end o f i t , y o u r bumper, 

up t o t h e f i r s t r a i l i n g o f t h e t r a c k i n o r d e r t o l o o k a r o u n d 

t h o s e b o x c a r s . " 

Hunt was s t o p p e d i n t h e l i n e o f v e h i c l e s d i r e c t l y b e h i n d 

D e p u t y R o b i n s o n a t t h e t i m e o f t h e a c c i d e n t . Hunt s t a t e d t h a t 

J o h n s o n had s t o p p e d t h e l o g t r u c k n e a r t h e c r o s s b u c k s i g n . 

5 D e p u t y R o b i n s o n t e s t i f i e d i n an e a r l i e r d e p o s i t i o n t h a t 
he d i d n o t w i t n e s s J o h n s o n move f o r w a r d . 
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Hunt s t a t e d t h a t she d i d n o t i n i t i a l l y see o r h e a r a t r a i n 

w h i l e she was s t o p p e d a t t h e c r o s s i n g . Hunt t e s t i f i e d t h a t 

she w i t n e s s e d J o h n s o n "ease [ t h e l o g t r u c k ] up" t o w a r d t h e 

r a i l r o a d t r a c k and t h e n s i m u l t a n e o u s l y she h e a r d a w h i s t l e 

b l o w as t h e t r a i n c o l l i d e d w i t h J o h n s o n ' s l o g t r u c k . 

I I I . I n s i d e t h e T r a i n 

D e x t e r G r a n d i s o n was e m p l o y e d by N o r f o l k S o u t h e r n as a 

c o n d u c t o r and was s e a t e d i n s i d e t h e e n g i n e c a r 6 on t h e l e f t as 

t h e t r a i n a p p r o a c h e d t h e W a l k e r S p r i n g s Road c r o s s i n g . J.D. 

Summers was e m p l o y e d by N o r f o l k S o u t h e r n as an e n g i n e e r and 

was s e a t e d i n s i d e t h e e n g i n e c a r on t h e r i g h t as t h e t r a i n 

a p p r o a c h e d t h e W a l k e r S p r i n g s Road c r o s s i n g . B e f o r e l e a v i n g 

M o b i l e , G r a n d i s o n and Summers had i n s p e c t e d t h e h o r n , l i g h t s , 

and b r a k e s on t h e e n g i n e and had d e t e r m i n e d t h a t t h e y were a l l 

i n good w o r k i n g o r d e r . 

G r a n d i s o n t e s t i f i e d t h a t as t h e t r a i n a p p r o a c h e d t h e 

W a l k e r S p r i n g s Road c r o s s i n g he was d o i n g p a p e r w o r k and 

k e e p i n g a " v i s u a l l o o k o u t . " He s t a t e d t h a t he saw t h e l i n e o f 

b o x c a r s on t h e s i d e t r a c k t o h i s l e f t and t h a t he c o u l d n o t see 

o v e r t h e t o p o f them. G r a n d i s o n t e s t i f i e d t h a t Summers was 

s o u n d i n g t h e h o r n as t h e y a p p r o a c h e d t h e W a l k e r S p r i n g s Road 

6The e n g i n e was owned by U n i o n P a c i f i c R a i l r o a d and was 
b e i n g o p e r a t e d by N o r f o l k S o u t h e r n . 
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c r o s s i n g b u t t h a t b e c a u s e t h e e n g i n e was i n s u c h c l o s e 

p r o x i m i t y t o t h e a d j a c e n t b o x c a r s t h e sound o f t h e h o r n 

v i b r a t e d "back o f f t h e c a r s " l i k e t h e y were " i n a t u n n e l o r 

s o m e t h i n g . " D a t a r e t r i e v e d f r o m t h e e n g i n e ' s e v e n t - d a t a 

r e c o r d e r , i . e . , " t h e b l a c k b o x ," i n d i c a t e s t h a t t h e e n g i n e ' s 

h o r n was s o u n d e d f o r a p p r o x i m a t e l y 21 s e c o n d s , o r o v e r one-

q u a r t e r m i l e , as t h e t r a i n a p p r o a c h e d t h e W a l k e r S p r i n g s Road 

c r o s s i n g . 

G r a n d i s o n t e s t i f i e d t h a t he h e a r d Summers s a y "Oh s " 

and t h a t when he l o o k e d a t Summers he n o t i c e d t h a t Summers's 

"eyes had done g o t r e a l b i g . " G r a n d i s o n s t a t e d t h a t he t h e n 

l o o k e d down t h e t r a c k and saw t h e "nose o f a t r u c k e a s i n g up 

on t h e c r o s s i n g . " 7 G r a n d i s o n e s t i m a t e d t h a t t h e t r a i n was 

a p p r o x i m a t e l y 150 t o 200 f e e t f r o m t h e t r u c k a t t h e t i m e he 

n o t i c e d t h e nose o f t h e t r u c k " e a s i n g up on t h e c r o s s i n g . " 

G r a n d i s o n t e s t i f i e d t h a t a f t e r s e e i n g t h e nose o f t h e t r u c k he 

i n s t a n t l y dove t o t h e f l o o r o f t h e e n g i n e and w i t h i n a " s p l i t 

s e c o n d " t h e t r a i n c o l l i d e d w i t h t h e l o g t r u c k . 

7 G r a n d i s o n t e s t i f i e d t h a t t h e e n g i n e was i n t h e c u r v e on 
t h e a p p r o a c h t o t h e c r o s s i n g and t h a t h i s v i e w o f t h e w e s t e r n 
a p p r o a c h t o t h e c r o s s i n g was b l o c k e d by t h e b o x c a r s on t h e 
s i d e t r a c k t o h i s l e f t . Thus, t h e o n l y t h i n g he c o u l d see 
b e y o n d t h e b o x c a r s was t h e nose o f t h e l o g t r u c k . 
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Summers t e s t i f i e d t h a t as t h e t r a i n a p p r o a c h e d t h e 

c r o s s i n g he began s o u n d i n g t h e e n g i n e ' s h o r n as t h e t r a i n 

p a s s e d t h e " w h i s t l e b o a r d " as he was r e q u i r e d t o do. Summers 

s t a t e d t h a t t h e t r a i n was a p p r o x i m a t e l y 500 f e e t f r o m t h e 

c r o s s i n g when he f i r s t n o t i c e d t h e " t o p o f t h e t r a i l e r and t h e 

l o g s " o v e r t h e row o f b o x c a r s on t h e s i d e t r a c k . Summers 

t e s t i f i e d t h a t as t h e t r a i n g o t c l o s e r t o t h e c r o s s i n g he 

c o u l d see t h e l o g t r u c k s l o w l y " coming up t o t h e c r o s s i n g . " 

He s t a t e d t h a t he n e v e r saw t h e l o g t r u c k s t o p . Summers 

t e s t i f i e d t h a t when t h e t r a i n was a p p r o x i m a t e l y 100 f e e t f r o m 

t h e c r o s s i n g t h e l o g t r u c k e n t e r e d t h e " f o u l " o f t h e t r a c k , 

i . e . , w i t h i n a p p r o x i m a t e l y f o u r f e e t o f t h e r a i l . Summers 

s t a t e d t h a t when he r e a l i z e d t h e l o g t r u c k was n o t g o i n g t o 

s t o p a t t h e c r o s s i n g , he h i t t h e emergency b r a k e and dove f o r 

t h e f l o o r o f t h e e n g i n e i m m e d i a t e l y b e f o r e t h e i m p a c t w i t h t h e 

l o g t r u c k . 8 

IV. T r a i n Speed 

8Summers s t a t e d t h a t he i n t e n d e d t o a c t i v a t e t h e emergency 
b r a k e . However, e v i d e n c e f r o m t h e e n g i n e ' s e v e n t - d a t a 
r e c o r d e r , i . e . , " t h e b l a c k b o x ," i n d i c a t e s t h a t Summers may 
have a c t i v a t e d t h e l o c o m o t i v e b r a k e r a t h e r t h a n t h e emergency 
b r a k e i n t h e p r o c e s s o f d i v i n g t o t h e f l o o r o f t h e e n g i n e and 
t h a t t h e t r a i n went i n t o e m e r g e n c y - b r a k i n g mode o n l y as t h e 
r e s u l t o f t h e i m p a c t w i t h t h e l o g t r u c k . 
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The s p e e d l i m i t f o r f r e i g h t t r a i n s a t t h e W a l k e r S p r i n g s 

Road c r o s s i n g as d e t e r m i n e d by t h e F e d e r a l R a i l r o a d 

A d m i n i s t r a t i o n was 49 m.p.h. G r a n d i s o n t e s t i f i e d t h a t t h e 

t r a i n was t r a v e l i n g a t a p p r o x i m a t e l y 44-45 m.p.h. as i t 

a p p r o a c h e d t h e c r o s s i n g . Summers t e s t i f i e d t h a t t h e t r a i n was 

t r a v e l i n g a t a p p r o x i m a t e l y 48-49 m.p.h. as i t a p p r o a c h e d t h e 

c r o s s i n g . D a t a r e t r i e v e d f r o m t h e b l a c k box i n d i c a t e s t h a t 

t h e s p e e d o f t h e t r a i n was 47-48 m.p.h. as i t a p p r o a c h e d t h e 

c r o s s i n g . W o l f t e s t i f i e d t h a t b a s e d on h i s e v a l u a t i o n o f t h e 

a v a i l a b l e i n f o r m a t i o n , i n c l u d i n g d a t a f r o m t h e b l a c k b ox, t h e 

s p e e d o f t h e t r a i n was 47 m.p.h. moments b e f o r e i t s i m p a c t 

w i t h t h e l o g t r u c k . 

However, t h e J o h n s o n / R o l i s o n p l a i n t i f f s a s s e r t t h a t t h e r e 

was e v i d e n c e p r e s e n t e d f r o m w h i c h i t c o u l d be d e t e r m i n e d t h a t 

t h e t r a i n was a c t u a l l y e x c e e d i n g t h e mandated 49 m.p.h. s p e e d 

l i m i t . The J o h n s o n / R o l i s o n p l a i n t i f f s n o t e t h a t a d i s k 

c o n t a i n i n g t h e d a t a r e t r i e v e d f r o m t h e b l a c k box was p r o v i d e d 

t o U t l e y by S t e v e T u c k e r , an a t t o r n e y f o r N o r f o l k S o u t h e r n . 

U t l e y was t o p r i n t and p r e p a r e a document f r o m t h e d i s k 

i n t e r p r e t i n g t h e p e r t i n e n t d a t a r e t r i e v e d f r o m t h e b l a c k b ox. 

The w h e e l s i z e o f t h e e n g i n e must be i n p u t i n t o t h e c o m p u t e r 
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p r o g r a m b e f o r e t h e b l a c k - b o x d a t a can be p r i n t e d f r o m t h e 

d i s k . The e v i d e n c e i n d i c a t e d t h a t t h e s i z e o f t h e e n g i n e ' s 

w h e e l s c o u l d a f f e c t t h e t r a i n s p e e d r e f l e c t e d on t h e 

t r a n s c r i p t o f t h e p r i n t e d d a t a . F o r e x a m p l e , i f t h e w h e e l 

s i z e i s i n c r e a s e d , t h e t r a i n s p e e d r e f l e c t e d on t h e p r i n t e d 

d a t a i n c r e a s e s ; l i k e w i s e , i f t h e w h e e l s i z e i s d e c r e a s e d , t h e 

t r a i n s p e e d r e f l e c t e d on t h e p r i n t e d d a t a d e c r e a s e s . T u c k e r 

t o l d U t l e y t h a t 40.88 i n c h e s was t h e w h e e l s i z e t o be u s e d i n 

p r i n t i n g t h e d a t a f r o m t h e d i s k . N o r f o l k S o u t h e r n s t a t e s t h a t 

t h e J o h n s o n / R o l i s o n p l a i n t i f f s ' c o n t e n t i o n t h a t t h e w h e e l s i z e 

o f 40.88 i n c h e s was s i m p l y " p u l l e d f r o m t h i n a i r " by T u c k e r i s 

m i s l e a d i n g . N o r f o l k S o u t h e r n c o n t e n d s t h a t t h e w h e e l s i z e o f 

40.88 i n c h e s was o b t a i n e d f r o m r e c o r d s o f U n i o n P a c i f i c 

R a i l r o a d , w h i c h owned t h e e n g i n e , as v e r i f i e d by Randy 

E a r d e n s o h n , t h e manager o f t h e E v e n t R e c o r d e r C e n t e r f o r U n i o n 

P a c i f i c . 

The J o h n s o n / R o l i s o n p l a i n t i f f s n e x t n o t e t h a t W o l f 

o r i g i n a l l y t e s t i f i e d i n h i s d e p o s i t i o n t h a t t h e t r a i n came t o 

r e s t 1,059 f e e t p a s t t h e p o i n t o f i m p a c t , w h i c h i s c o n s i s t e n t 

w i t h Summers's t e s t i m o n y t h a t he a p p l i e d t h e emergency b r a k e 

moments b e f o r e i m p a c t and w i t h t h e d a t a o b t a i n e d f r o m t h e 
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b l a c k box t h a t r e f l e c t e d a t r a i n s p e e d o f 47 m.p.h. W o l f 

t e s t i f i e d a t t r i a l t h a t t h i s o p i n i o n was b a s e d on an 

i n a c c u r a t e t r a i n c o n s i s t , i . e . , t h e l o c o m o t i v e and t h e 

r a i l c a r s , w h i c h d i d n o t a c c u r a t e l y r e f l e c t t h e r u n n i n g o r d e r 

o f t h e r a i l c a r s . However, a f t e r h i s d e p o s i t i o n and b e f o r e 

t r i a l W o l f was p r o v i d e d d a t a o b t a i n e d f r o m t h e AEI s c a n n e r and 

t h e U n i v e r s a l M a c h i n e Language E q u i p m e n t R e g i s t e r ("UMLER") 

t h a t i n d i c a t e d t h a t s i x r a i l c a r s shown on t h e t r a i n c o n s i s t t o 

be l o c a t e d a t t h e r e a r o f t h e t r a i n were i n f a c t t h e f i r s t s i x 

r a i l c a r s l o c a t e d b e h i n d t h e e n g i n e c a r a t t h e f r o n t o f t h e 

t r a i n . B a s e d on t h e new i n f o r m a t i o n , W o l f o p i n e d a t t r i a l 

t h a t t h e a c t u a l s t o p p i n g d i s t a n c e o f t h e t r a i n was 1,417 f e e t 

p a s t t h e p o i n t o f i m p a c t . 9 

S t e v e M c G i l l , a t r a c k s u p e r v i s o r e m p l o y e d by N o r f o l k 

S o u t h e r n , p r e p a r e d an a c c i d e n t r e p o r t f o l l o w i n g t h e a c c i d e n t 

i n w h i c h he i n d i c a t e d t h a t t h e t r a i n s t o p p e d a p p r o x i m a t e l y 

1,500 f e e t p a s t t h e p o i n t o f i m p a c t . The J o h n s o n / R o l i s o n 

9The UMLER r e g i s t r y c o n t a i n s t h e w e i g h t and l e n g t h o f 
e v e r y r a i l c a r o p e r a t i n g i n N o r t h A m e r i c a . The AEI s c a n n e r i s 
p o s i t i o n e d on e a c h t r a c k and e l e c t r o n i c a l l y r e c o r d s e a c h 
r a i l c a r and i t s o r d e r i n t h e t r a i n c o n s i s t as t h e t r a i n p a s s e s 
t h e s c a n n e r . The s i x r a i l c a r s t h a t were d e t e r m i n e d t o be a t 
t h e f r o n t o f t h e t r a i n were a p p r o x i m a t e l y 358 f e e t i n l e n g t h 
and a c c o u n t f o r t h e d i f f e r e n c e b e tween 1,417 f e e t and 1,059 
f e e t . 
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p l a i n t i f f s c o n c l u d e t h a t i f one a c c e p t s M c G i l l ' s 1 , 5 0 0 - f o o t 

s t o p p i n g d i s t a n c e , t h e n t h e d a t a f r o m t h e b l a c k box 

u n d e r s t a t e s t h e s p e e d o f t h e t r a i n . The J o h n s o n / R o l i s o n 

p l a i n t i f f s s t a t e t h a t i f one a c c e p t s t h e 1 , 5 0 0 - f o o t s t o p p i n g 

d i s t a n c e and Summers's t e s t i m o n y t h a t he a p p l i e d t h e emergency 

b r a k e b e f o r e i m p a c t , t h e n t h e d a t a f r o m t h e b l a c k box 

u n d e r s t a t e s t h e s p e e d o f t h e t r a i n even more. 

V. S i g h t D i s t a n c e 

V o l u m i n o u s p h o t o g r a p h s o f t h e a c c i d e n t s c e n e were t a k e n 

on t h e a f t e r n o o n o f and on t h e day a f t e r t h e a c c i d e n t . 

A d d i t i o n a l l y , N o r f o l k S o u t h e r n p e r f o r m e d a r e e n a c t m e n t o f t h e 

a c c i d e n t i n A u g u s t 2008, a t w h i c h t i m e numerous p h o t o g r a p h s 

were a l s o t a k e n . T h i s v o l u m i n o u s p h o t o g r a p h i c e v i d e n c e was 

i n t r o d u c e d by t h e p a r t i e s i n t o e v i d e n c e . 

As m e n t i o n e d above, t h e n o r t h end o f t h e b o x c a r on t h e 

s i d e t r a c k n e a r e s t t o t h e c r o s s i n g was a p p r o x i m a t e l y 200 f e e t 

s o u t h o f t h e c r o s s i n g . The c r o s s b u c k s i g n on t h e w e s t e r n 

a p p r o a c h t o t h e c r o s s i n g where J o h n s o n t e s t i f i e d t h a t he 

s t o p p e d was l o c a t e d 24 f e e t f r o m t h e n e a r r a i l o f t h e t r a c k . 

The J o h n s o n / R o l i s o n p l a i n t i f f s p r e s e n t e d p h o t o g r a p h s t a k e n by 

Jimmy S t r i c k l a n d , a r a i l r o a d w o r k e r s ' u n i o n r e p r e s e n t a t i v e , on 
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t h e day a f t e r t h e a c c i d e n t b e f o r e t h e b o x c a r s on t h e s i d e t r a c k 

were moved. These p h o t o g r a p h s were t a k e n f r o m a p o i n t a t o r 

b e h i n d t h e c r o s s b u c k and show t h a t a m o t o r i s t ' s v i e w o f t h e 

t r a c k t o t h e s o u t h i s o b s t r u c t e d by t h e b o x c a r s on t h e 

s i d e t r a c k . 

N o r f o l k S o u t h e r n p r e s e n t e d p h o t o g r a p h s t a k e n t h e day o f 

and t h e day a f t e r t h e a c c i d e n t b e f o r e t h e b o x c a r s on t h e 

s i d e t r a c k were moved. These p h o t o g r a p h s i n d i c a t e d t h a t a 

m o t o r i s t s t o p p e d a t t h e c r o s s b u c k , whose v i e w o f t h e t r a c k t o 

t h e s o u t h was o b s t r u c t e d by t h e b o x c a r s , had s u f f i c i e n t room 

t o p u l l f o r w a r d o f t h e c r o s s b u c k -- c l e a r o f a t r a i n m o v i n g 

t h r o u g h t h e c r o s s i n g -- and o b t a i n an u n o b s t r u c t e d v i e w o f t h e 

t r a c k t o t h e s o u t h . 

N o r f o l k S o u t h e r n r e e n a c t e d t h e a c c i d e n t i n A u g u s t 2008. 

B o x c a r s s i m i l a r t o t h o s e p r e s e n t on t h e day o f t h e a c c i d e n t 

were p l a c e d on t h e s i d e t r a c k w i t h t h e n o r t h e r n end o f t h e 

c l o s e s t one t o t h e c r o s s i n g b e i n g p l a c e d 200 f e e t t o t h e s o u t h 

o f t h e c r o s s i n g . The p h o t o g r a p h s o f t h e r e e n a c t m e n t were 

t a k e n f r o m i n s i d e t h e cab o f a t r a c t o r - t r a i l e r r i g w i t h 

d i m e n s i o n s s i m i l a r t o t h o s e o f t h e t r a c t o r - t r a i l e r r i g J o h n s o n 

was d r i v i n g on t h e day o f t h e a c c i d e n t . Two s e r i e s o f 
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r e e n a c t m e n t p h o t o g r a p h s were t a k e n . I n t h e f i r s t , an e n g i n e 

c a r was p l a c e d 1,610 f e e t s o u t h o f t h e c r o s s i n g and t h e 

t r a c t o r - t r a i l e r r i g was p l a c e d on t h e w e s t e r n a p p r o a c h t o 

W a l k e r S p r i n g s Roads w i t h t h e f r o n t bumper o f t h e t r a c t o r 10 

f e e t 1 0 f r o m t h e n e a r r a i l w i t h t h e d r i v e r ' s eye b e i n g 

a p p r o x i m a t e l y 18 f e e t f r o m t h e n e a r r a i l . The l o c o m o t i v e was 

t h e n moved n o r t h t o w a r d t h e c r o s s i n g i n 7 0 - f o o t i n t e r v a l s , and 

t h e t r a c t o r r e m a i n e d s t o p p e d w i t h i t s f r o n t bumper 10 f e e t 

f r o m t h e n e a r r a i l . P h o t o g r a p h s were t a k e n a t e a c h 7 0 - f o o t 

i n t e r v a l . T h i s p r o c e s s was r e p e a t e d u n t i l t h e l a s t p h o t o g r a p h 

was t a k e n w i t h t h e t r a i n a t 70 f e e t s o u t h o f t h e c r o s s i n g . 

The t r a c t o r was t h e n b a c k e d up u n t i l i t s bumper was 15 

f e e t f r o m t h e n e a r r a i l and t h e d r i v e r ' s eye was a p p r o x i m a t e l y 

23 f e e t f r o m t h e n e a r r a i l . The l o c o m o t i v e was t h e n b a c k e d up 

t o t h e s o u t h i n 7 0 - f o o t i n t e r v a l s w h i l e t h e t r a c t o r ' s bumper 

r e m a i n e d a t 15 f e e t f r o m t h e n e a r r a i l . P h o t o g r a p h s were 

a g a i n t a k e n a t t h e 7 0 - f o o t i n t e r v a l s . 

The r e e n a c t m e n t p h o t o g r a p h s i n d i c a t e t h a t a t r a i n i s 

v i s i b l e t o t h e s o u t h o f t h e c r o s s i n g -- and u n o b s t r u c t e d by 

t h e b o x c a r s on t h e s i d e t r a c k -- t o t h e d r i v e r o f a t r a c t o r -

1 0A v e h i c l e i s n o t c o n s i d e r e d t o be " f o u l i n g a t r a c k " i f 
i t i s more t h a n f o u r f e e t f r o m t h e t r a c k . 
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t r a i l e r r i g s i m i l a r t o t h e one b e i n g d r i v e n by J o h n s o n on t h e 

d a t e o f t h e a c c i d e n t when t h e t r a i n was w i t h i n 1,610 f e e t o r 

l e s s f r o m t h e c r o s s i n g and t h e f r o n t bumper o f t h e t r a c t o r was 

15 f e e t o r l e s s f r o m t h e n e a r r a i l on t h e w e s t e r n a p p r o a c h t o 

t h e c r o s s i n g . 

The p h o t o g r a p h i c e v i d e n c e a l s o shows t h e c u r v e i n t h i s 

s e c t i o n o f t h e t r a c k . The t r a c k c u r v e s t o t h e e a s t 

a p p r o x i m a t e l y 400 f e e t s o u t h o f t h e c r o s s i n g , and t h e 

p h o t o g r a p h s d e m o n s t r a t e t h a t t h i s c u r v e a c t u a l l y i m p r o v e s an 

e a s t b o u n d m o t o r i s t ' s v i e w o f t h e t r a c k t o t h e s o u t h . 

D a r r e l l L i n d e r , t h e A labama S t a t e T r o o p e r who 

i n v e s t i g a t e d t h e a c c i d e n t and who i s a l s o a c e r t i f i e d a c c i d e n t 

r e c o n s t r u c t i o n i s t , t e s t i f i e d t h a t i n h i s o p i n i o n J o h n s o n ' s 

v i e w o f t h e o n c o m i n g t r a i n was n o t o b s t r u c t e d by t h e b o x c a r s 

on t h e s i d e t r a c k and t h a t J o h n s o n had s u f f i c i e n t t i m e and 

s p a c e t o see t h e o n c o m i n g t r a i n and t h e n y i e l d t o i t . 

K a r e n B r o o k s , a s c h o o l - b u s d r i v e r who l i v e s i n t h e a r e a 

o f t h e W a l k e r S p r i n g s Road c r o s s i n g , t e s t i f i e d t h a t she d r o v e 

a s c h o o l bus o v e r t h e c r o s s i n g a t a p p r o x i m a t e l y 3:30 p.m. (45 

m i n u t e s b e f o r e t h e a c c i d e n t ) , t r a v e l i n g i n t h e same d i r e c t i o n 

i n w h i c h J o h n s o n was d r i v i n g t h e l o g t r u c k a t t h e t i m e o f t h e 
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a c c i d e n t . B r o o k s t e s t i f i e d t h a t she s t o p p e d t h e s c h o o l bus 

a p p r o x i m a t e l y 20 f e e t f r o m t h e n e a r r a i l (6 f e e t c l o s e r t o t h e 

t r a c k t h a n J o h n s o n s t a t e d t h a t he s t o p p e d ) " r i g h t a t t h e 

c r o s s i n g so t h a t [she] c o u l d l o o k up and down t h e t r a c k . " 

B r o o k s s t a t e d t h a t she saw t h e b o x c a r s on t h e s i d e t r a c k w h i l e 

she was s t o p p e d a t t h e c r o s s i n g and t h a t t h e y d i d n o t o b s t r u c t 

h e r v i e w o f t h e t r a c k t o t h e s o u t h . She t e s t i f i e d t h a t she 

c o u l d see a " l o n g way" p a s t t h e b o x c a r s on t h e s i d e t r a c k . 

V I . P r o c e e d i n g s B e l o w 

On A p r i l 12, 2006, G r a n d i s o n s u e d N o r f o l k S o u t h e r n i n t h e 

C l a r k e C i r c u i t C o u r t , a s s e r t i n g a n e g l i g e n c e c l a i m u n d e r t h e 

F e d e r a l E m p l o y e r ' s L i a b i l i t y A c t , 45 U.S.C. § 51 e t s e q . 

("FELA"), and a l l e g i n g t h a t N o r f o l k S o u t h e r n f a i l e d t o 

m a i n t a i n a d e q u a t e v i s i b i l i t y a t t h e W a l k e r S p r i n g s Road 

c r o s s i n g f o r m o t o r i s t s t o see t h e a p p r o a c h o f oncoming t r a i n s ; 

t h a t N o r f o l k S o u t h e r n f a i l e d t o use r e a s o n a b l e c a r e t o p r o v i d e 

him a r e a s o n a b l e and s a f e w o r k p l a c e ; t h a t N o r f o l k S o u t h e r n 

f a i l e d t o use r e a s o n a b l e c a r e t o p r o v i d e h im w i t h s a f e and 

s u i t a b l e e q u i p m e n t ; t h a t N o r f o l k S o u t h e r n f a i l e d t o p r o v i d e 

p r o p e r s t a n d a r d s , p o l i c i e s , o r p r o c e d u r e s t o a l l o w h im t o 

p e r f o r m h i s d u t i e s ; and t h a t as t h e r e s u l t o f N o r f o l k 
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S o u t h e r n ' s n e g l i g e n c e he was s e v e r e l y i n j u r e d as t h e r e s u l t o f 

t h e c o l l i s i o n b e t ween t h e t r a i n he was r i d i n g and t h e t r a c t o r -

t r a i l e r r i g b e i n g o p e r a t e d by J o h n s o n . G r a n d i s o n a l s o 

a s s e r t e d n e g l i g e n c e and w a n t o n n e s s c l a i m s a g a i n s t J o h n s o n and 

R o l i s o n T r u c k i n g Company, a l l e g i n g t h a t J o h n s o n n e g l i g e n t l y 

a n d / o r w a n t o n l y a l l o w e d t h e t r a c t o r - t r a i l e r r i g t o c o l l i d e 

w i t h t h e t r a i n i n w h i c h G r a n d i s o n was r i d i n g and t h a t R o l i s o n 

T r u c k i n g , as J o h n s o n ' s e m p l o y e r , was v i c a r i o u s l y l i a b l e f o r 

J o h n s o n ' s a c t i o n s . S u b s e q u e n t l y , G r a n d i s o n amended h i s 

c o m p l a i n t t o add G a i l R o l i s o n as a d e f e n d a n t . 

On May 9, 2006, N o r f o l k S o u t h e r n s u e d J o h n s o n , R o l i s o n , 

and R o l i s o n T r u c k i n g i n t h e U n i t e d S t a t e s D i s t r i c t C o u r t f o r 

t h e S o u t h e r n D i s t r i c t o f A l a b a m a , S o u t h e r n D i v i s i o n , a l l e g i n g 

n e g l i g e n c e and w a n t o n n e s s and s e e k i n g t o r e c o v e r f o r i t s 

p r o p e r t y damage. 

On May 24, 2006, N o r f o l k S o u t h e r n a n s w e r e d G r a n d i s o n ' s 

c o m p l a i n t i n t h e s t a t e - c o u r t a c t i o n , d e n y i n g l i a b i l i t y and 

a l l e g i n g , among o t h e r t h i n g s , t h a t t h e s o l e p r o x i m a t e c a u s e o f 

t h e a c c i d e n t was J o h n s o n ' s n e g l i g e n c e and t h a t G r a n d i s o n ' s 

c l a i m s were p r e e m p t e d , p r e c l u d e d , o r s u p e r s e d e d by f e d e r a l 

l a w . 
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On May 26, 2006, J o h n s o n , R o l i s o n , and R o l i s o n T r u c k i n g 

a n s w e r e d G r a n d i s o n ' s c o m p l a i n t , g e n e r a l l y d e n y i n g t h e 

a l l e g a t i o n s and a s s e r t i n g c e r t a i n a f f i r m a t i v e d e f e n s e s . 

R o l i s o n and R o l i s o n T r u c k i n g a s s e r t e d a c o u n t e r c l a i m a g a i n s t 

G r a n d i s o n and c r o s s - c l a i m s and t h i r d - p a r t y c l a i m s a g a i n s t 

N o r f o l k S o u t h e r n and Summers s e e k i n g t o r e c o v e r damages f o r 

p r o p e r t y and e c o n o m i c l o s s and a l l e g i n g n e g l i g e n c e , 

w a n t o n n e s s , and a v i o l a t i o n o f § 37-2-81, A l a . Code 1 975. 

J o h n s o n a l s o a s s e r t e d a c o u n t e r c l a i m a g a i n s t G r a n d i s o n and 

c r o s s - c l a i m s and t h i r d - p a r t y c l a i m s a g a i n s t N o r f o l k S o u t h e r n 

and Summers s e e k i n g t o r e c o v e r damages f o r p e r s o n a l i n j u r i e s 

u n d e r t h e o r i e s o f n e g l i g e n c e , w a n t o n n e s s , and a v i o l a t i o n o f 

§ 37-2-81, A l a . Code 1975. J o h n s o n ' s w i f e , Kim, moved t o 

i n t e r v e n e i n t h e a c t i o n t o a s s e r t a c o u n t e r c l a i m a g a i n s t 

G r a n d i s o n and c r o s s - c l a i m s and t h i r d - p a r t y c l a i m s a g a i n s t 

N o r f o l k S o u t h e r n and Summers s e e k i n g t o r e c o v e r damages f o r 

l o s s o f c o n s o r t i u m u n d e r t h e o r i e s o f n e g l i g e n c e , w a n t o n n e s s , 

and a v i o l a t i o n o f § 37-2-81, A l a . Code 1975. The t r i a l c o u r t 

g r a n t e d Kim's m o t i o n t o i n t e r v e n e . 

On May 30, 2006, J o h n s o n , R o l i s o n , and R o l i s o n T r u c k i n g 

moved t h e f e d e r a l d i s t r i c t c o u r t t o d i s m i s s o r , i n t h e 
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a l t e r n a t i v e , t o s t a y N o r f o l k S o u t h e r n ' s f e d e r a l - c o u r t a c t i o n 

u n d e r t h e a b s t e n t i o n d o c t r i n e p u r s u a n t t o C o l o r a d o R i v e r Water  

C o n s e r v a t i o n D i s t r i c t v. U n i t e d S t a t e s , 424 U.S. 800 ( 1 9 7 6 ) . 

On September 26, 2006, t h e f e d e r a l d i s t r i c t c o u r t e n t e r e d an 

o r d e r d e n y i n g t h e m o t i o n t o d i s m i s s and g r a n t i n g t h e m o t i o n t o 

s t a y f i n d i n g t h a t t h e " p o t e n t i a l f o r p i e c e m e a l l i t i g a t i o n " 

w e i g h e d i n f a v o r o f a b s t e n t i o n . 

On June 12, 2006, N o r f o l k S o u t h e r n moved t h e C l a r k e 

C i r c u i t C o u r t t o d i s m i s s t h e c r o s s - c l a i m s a g a i n s t i t p u r s u a n t 

t o § 6-5-440, A l a . Code 1 9 7 5 . 1 1 On November 28, 2006, t h e 

t r i a l c o u r t e n t e r e d an o r d e r d e n y i n g N o r f o l k S o u t h e r n ' s m o t i o n 

t o d i s m i s s . N o r f o l k S o u t h e r n t h e n p e t i t i o n e d t h i s C o u r t f o r 

a w r i t o f mandamus a r g u i n g t h a t t h e c r o s s - c l a i m s f i l e d by t h e 

J o h n s o n / R o l i s o n p l a i n t i f f s were c o m p u l s o r y c o u n t e r c l a i m s i n 

t h e p r i o r p e n d i n g f e d e r a l a c t i o n and must be d i s m i s s e d 

p u r s u a n t t o § 6-5-440, A l a . Code 1975. T h i s C o u r t d e n i e d 

N o r f o l k S o u t h e r n ' s p e t i t i o n , h o l d i n g t h a t t h e c o m p u l s o r y 

1 1 S e c t i o n 6-5-440 p r o v i d e s : "No p l a i n t i f f i s e n t i t l e d t o 
p r o s e c u t e two a c t i o n s i n t h e c o u r t s o f t h i s s t a t e a t t h e same 
t i m e f o r t h e same c a u s e and a g a i n s t t h e same p a r t y . I n s u c h a 
c a s e , t h e d e f e n d a n t may r e q u i r e t h e p l a i n t i f f t o e l e c t w h i c h 
he w i l l p r o s e c u t e , i f commenced s i m u l t a n e o u s l y , and t h e 
p e n d e n c y o f t h e f o r m e r i s a good d e f e n s e t o t h e l a t t e r i f 
commenced a t d i f f e r e n t t i m e s . " 
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c o u n t e r c l a i m s f e l l w i t h i n t h e e x c e p t i o n s e t f o r t h i n T e r r e l l  

v. C i t y o f B e s s e m e r , 406 So. 2d 337 ( A l a . 1 9 8 1 ) , and s h o u l d 

n o t be d i s m i s s e d b e c a u s e t h e f e d e r a l d i s t r i c t c o u r t had 

d e c i d e d t o a b s t a i n f r o m e x e r c i s i n g i t s j u r i s d i c t i o n . See Ex  

p a r t e N o r f o l k S o u t h e r n Ry., 992 So. 2d 1286 ( A l a . 2 0 0 8 ) . 

On December 20, 2006, N o r f o l k S o u t h e r n and Summers 

a n s w e r e d t h e c r o s s - c l a i m s and t h i r d - p a r t y c l a i m s a s s e r t e d by 

t h e J o h n s o n / R o l i s o n p l a i n t i f f s . N o r f o l k S o u t h e r n a l s o 

a s s e r t e d a c o u n t e r - c r o s s - c l a i m a g a i n s t J o h n s o n , R o l i s o n , and 

R o l i s o n T r u c k i n g s e e k i n g t o r e c o v e r f o r damages t o i t s 

p r o p e r t y . 

On December 17, 2007, N o r f o l k S o u t h e r n and Summers moved 

t h e t r i a l c o u r t f o r a summary judgment as t o a l l c l a i m s 

a s s e r t e d a g a i n s t them. N o r f o l k S o u t h e r n a l s o moved t h e t r i a l 

c o u r t f o r a summary judgment as t o i t s c o u n t e r - c r o s s - c l a i m . 

On June 27, 2008, t h e J o h n s o n / R o l i s o n p l a i n t i f f s f i l e d t h e i r 

o p p o s i t i o n t o t h e m o t i o n s f o r a summary j u d g m e n t . F o l l o w i n g 

a h e a r i n g , t h e t r i a l c o u r t , on O c t o b e r 6, 2008, e n t e r e d an 

o r d e r d e n y i n g t h e m o t i o n s f o r a summary j u d g m e n t . 
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The c a s e p r o c e e d e d t o t r i a l on M a r c h 30 , 20 0 9. 1 2 The 

J o h n s o n / R o l i s o n p l a i n t i f f s ' t h e o r y o f N o r f o l k S o u t h e r n ' s 

l i a b i l i t y was b a s e d on t h e a l l e g e d o b s t r u c t i o n o f J o h n s o n ' s 

l i n e o f s i g h t by t h e b o x c a r s on t h e s i d e t r a c k , t h e a l l e g e d 

f a i l u r e o f t h e t r a i n crew t o sound t h e h o r n on t h e e n g i n e , and 

t h e a l l e g e d e x c e s s i v e s p e e d o f t h e t r a i n . The J o h n s o n / R o l i s o n 

p l a i n t i f f s s t i p u l a t e d a t t h e b e g i n n i n g o f t h e t r i a l t h a t t h e y 

were m a k i n g "no c l a i m s t h a t t h e w a r n i n g d e v i c e s , t r a f f i c 

g u i d e s , t r a f f i c s i g n a l s , o r t r a f f i c c o n t r o l d e v i c e s a t t h e 

W a l k e r S p r i n g s [Road] C r o s s i n g were i n a d e q u a t e , i n a p p r o p r i a t e , 

o r v i o l a t e d s t a t e o r f e d e r a l l a w . " N o r f o l k S o u t h e r n and 

Summers moved t h e t r i a l c o u r t f o r a p r e v e r d i c t judgment as a 

m a t t e r o f l a w ("JML") a t t h e c l o s e o f t h e J o h n s o n / R o l i s o n 

p l a i n t i f f s ' c a s e , w h i c h t h e t r i a l c o u r t d e n i e d . N o r f o l k 

S o u t h e r n and Summers renewed t h e i r m o t i o n f o r a p r e v e r d i c t JML 

a t t h e c l o s e o f a l l t h e e v i d e n c e , w h i c h t h e t r i a l c o u r t a l s o 

d e n i e d . 

1 2On t h a t d a t e , G r a n d i s o n moved t o d i s m i s s h i s c l a i m s 
a g a i n s t t h e J o h n s o n / R o l i s o n p l a i n t i f f s and t h e J o h n s o n / R o l i s o n 
p l a i n t i f f s moved t o d i s m i s s t h e i r c l a i m s a g a i n s t G r a n d i s o n . 
The t r i a l c o u r t g r a n t e d t h e m o t i o n s t o d i s m i s s . D u r i n g j u r y 
d e l i b e r a t i o n s and p r i o r t o t h e j u r y ' s r e t u r n i n g i t s v e r d i c t i n 
t h i s c a s e , G r a n d i s o n and N o r f o l k S o u t h e r n r e a c h e d a compromise 
s e t t l e m e n t as t o G r a n d i s o n ' s FELA c l a i m . T h e r e f o r e , G r a n d i s o n 
i s n o t a p a r t y t o t h i s a p p e a l . 
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On A p r i l 17, 2009, t h e j u r y r e t u r n e d v e r d i c t s i n f a v o r o f 

Summers on a l l c l a i m s a s s e r t e d a g a i n s t h im; i n f a v o r o f t h e 

J o h n s o n / R o l i s o n p l a i n t i f f s on t h e i r c l a i m s a s s e r t e d a g a i n s t 

N o r f o l k S o u t h e r n ; and i n f a v o r o f J o h n s o n , R o l i s o n , and 

R o l i s o n T r u c k i n g on N o r f o l k S o u t h e r n ' s c l a i m s a g a i n s t them 

s e e k i n g a r e c o v e r y f o r p r o p e r t y damage. The j u r y a s s e s s e d t h e 

J o h n s o n / R o l i s o n p l a i n t i f f s ' damages as f o l l o w s : (1) f o r 

J o h n s o n , c o m p e n s a t o r y damages o f $1,500,000 and p u n i t i v e 

damages o f $3,000,000; (2) f o r Kim J o h n s o n , c o m p e n s a t o r y 

damages o f $250,000; (3) f o r R o l i s o n T r u c k i n g , c o m p e n s a t o r y 

damages o f $130,000; (4) and f o r G a i l R o l i s o n , c o m p e n s a t o r y 

damages o f $68,250. On May 7, 2009, t h e t r i a l c o u r t e n t e r e d 

a judgment b a s e d on t h e j u r y v e r d i c t s . 

On May 18, 2009, N o r f o l k S o u t h e r n f i l e d a p o s t v e r d i c t 

m o t i o n f o r a JML as t o t h e n e g l i g e n c e and w a n t o n n e s s c l a i m s ; 

renewed i t s m o t i o n s t o d i s m i s s p u r s u a n t t o § 6-5-440, A l a . 

Code 1975; moved t h e t r i a l c o u r t f o r a new t r i a l o r , i n t h e 

a l t e r n a t i v e , t o a l t e r , amend, o r v a c a t e t h e t r i a l c o u r t ' s 

j udgment as t o t h e p r o p e r t y - d a m a g e c l a i m s ; moved t h e t r i a l 

c o u r t f o r a r e m i t t i t u r a g a i n s t J o h n s o n and R o l i s o n T r u c k i n g ; 

moved t h e t r i a l c o u r t f o r a h e a r i n g p u r s u a n t t o Hammond v. 
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C i t y o f Gadsden, 493 So. 2d 1374 ( A l a . 1 9 8 6 ) ; and moved t h e 

t r i a l c o u r t f o r a s t a y o f e x e c u t i o n o f j u d g m e n t . 

On A u g u s t 14, 2009, d u r i n g t h e h e a r i n g on N o r f o l k 

S o u t h e r n ' s p o s t j u d g m e n t m o t i o n s , t h e p a r t i e s e x p r e s s l y 

c o n s e n t e d on t h e r e c o r d , p u r s u a n t t o R u l e 59.1, A l a . R. C i v . 

P., t o e x t e n d t h e t r i a l c o u r t ' s t i m e f o r r u l i n g on t h e p e n d i n g 

p o s t j u d g m e n t m o t i o n s t h r o u g h A u g u s t 24, 2009. On A u g u s t 21, 

2009, N o r f o l k S o u t h e r n renewed a l l o f i t s p o s t j u d g m e n t 

m o t i o n s . On A u g u s t 24, 2009, t h e t r i a l c o u r t e n t e r e d an o r d e r 

d e n y i n g a l l N o r f o l k S o u t h e r n ' s p o s t j u d g m e n t m o t i o n s e x c e p t t h e 

m o t i o n f o r a r e m i t t i t u r as t o R o l i s o n T r u c k i n g , w h i c h i t 

g r a n t e d i n p a r t and r e m i t t e d t h a t judgment t o $69,410. 

N o r f o l k S o u t h e r n f i l e d i t s t i m e l y n o t i c e o f a p p e a l on 

September 23, 2009. 

D i s c u s s i o n  

I . N e g l i g e n c e C l a i m s 

N o r f o l k S o u t h e r n c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

s u b m i t t i n g t h e J o h n s o n / R o l i s o n p l a i n t i f f s ' n e g l i g e n c e c l a i m s 

t o t h e j u r y b e c a u s e , i t s a y s , J o h n s o n was c o n t r i b u t o r i l y 

n e g l i g e n t as a m a t t e r o f l a w . S p e c i f i c a l l y , N o r f o l k S o u t h e r n 

a r g u e s t h a t J o h n s o n f a i l e d t o p r o p e r l y s t o p , l o o k , and l i s t e n 
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a t t h e W a l k e r S p r i n g s Road c r o s s i n g as r e q u i r e d by t h e l a w o f 

t h i s S t a t e and t h a t h i s f a i l u r e t o do so p r o x i m a t e l y r e s u l t e d 

i n t h e damage s u f f e r e d by t h e J o h n s o n / R o l i s o n p l a i n t i f f s . The 

J o h n s o n / R o l i s o n p l a i n t i f f s c o n t e n d t h a t s u b s t a n t i a l e v i d e n c e 

e x i s t s d e m o n s t r a t i n g t h a t J o h n s o n a c t e d c o n s i s t e n t l y w i t h h i s 

o b l i g a t i o n s u n d e r t h e a p p l i c a b l e l a w . 

A. S t a n d a r d o f R e v i e w 

The s t a n d a r d o f r e v i e w f o r a r u l i n g on a m o t i o n f o r a JML 

i s as f o l l o w s : 

"'When r e v i e w i n g a r u l i n g on a m o t i o n 
f o r a JML, t h i s C o u r t u s e s t h e same 
s t a n d a r d t h e t r i a l c o u r t u s e d i n i t i a l l y i n 
d e c i d i n g w h e t h e r t o g r a n t o r deny t h e 
m o t i o n f o r a JML. Palm H a r b o r Homes, I n c .  
v. C r a w f o r d , 68 9 So. 2d 3 ( A l a . 1 9 9 7 ) . 
R e g a r d i n g q u e s t i o n s o f f a c t , t h e u l t i m a t e 
q u e s t i o n i s w h e t h e r t h e nonmovant has 
p r e s e n t e d s u f f i c i e n t e v i d e n c e t o a l l o w t h e 
c a s e t o be s u b m i t t e d t o t h e j u r y f o r a 
f a c t u a l r e s o l u t i o n . C a r t e r v. H e n d e r s o n , 
598 So. 2d 1350 ( A l a . 1 9 9 2 ) . The nonmovant 
must have p r e s e n t e d s u b s t a n t i a l e v i d e n c e i n 
o r d e r t o w i t h s t a n d a m o t i o n f o r a JML. See 
§ 12-21-12, A l a . Code 1975; West v.  
F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1 9 8 9 ) . A r e v i e w i n g 
c o u r t must d e t e r m i n e w h e t h e r t h e p a r t y who 
b e a r s t h e b u r d e n o f p r o o f has p r o d u c e d 
s u b s t a n t i a l e v i d e n c e c r e a t i n g a f a c t u a l 
d i s p u t e r e q u i r i n g r e s o l u t i o n by t h e j u r y . 
C a r t e r , 598 So. 2d a t 1353. I n r e v i e w i n g a 
r u l i n g on a m o t i o n f o r a JML, t h i s C o u r t 
v i e w s t h e e v i d e n c e i n t h e l i g h t most 
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f a v o r a b l e t o t h e nonmovant and e n t e r t a i n s 
s u c h r e a s o n a b l e i n f e r e n c e s as t h e j u r y 
w o u l d have been f r e e t o draw. I d . R e g a r d i n g 
a q u e s t i o n o f l a w , however, t h i s C o u r t 
i n d u l g e s no p r e s u m p t i o n o f c o r r e c t n e s s as 
t o t h e t r i a l c o u r t ' s r u l i n g . R i c w i l , I n c .  
v. S.L. Pappas & Co., 599 So. 2d 1126 ( A l a . 
1 9 9 2 ) . ' 

" W a d d e l l & Reed, I n c . v. U n i t e d I n v e s t o r s L i f e I n s .  
Co., 875 So. 2d 1143, 1152 ( A l a . 2 0 0 3 ) . " 

CSX T r a n s p . , I n c . v. M i l l e r , 46 So. 3d 434, 450-51 ( A l a . 

2 0 1 0 ) . 

B. C o n t r i b u t o r y N e g l i g e n c e 

" C o n t r i b u t o r y n e g l i g e n c e i s an a f f i r m a t i v e and 
c o m p l e t e d e f e n s e t o a c l a i m b a s e d on n e g l i g e n c e . I n 
o r d e r t o e s t a b l i s h c o n t r i b u t o r y n e g l i g e n c e , t h e 
d e f e n d a n t b e a r s t h e b u r d e n o f p r o v i n g t h a t t h e 
p l a i n t i f f 1) had k n o w ledge o f t h e d a n g e r o u s 
c o n d i t i o n ; 2) had an a p p r e c i a t i o n o f t h e d a n g e r 
u n d e r t h e s u r r o u n d i n g c i r c u m s t a n c e s ; and 3) f a i l e d 
t o e x e r c i s e r e a s o n a b l e c a r e , by p l a c i n g h i m s e l f i n 
t h e way o f d a n g e r . " 

R i d g e w a y v. CSX T r a n s p . , I n c . , 723 So. 2d 600 , 60 6 ( A l a . 

1 9 9 8 ) . The i s s u e o f c o n t r i b u t o r y n e g l i g e n c e i s g e n e r a l l y one 

f o r a j u r y t o r e s o l v e . I d . See a l s o Savage I n d u s . , I n c . v. 

Duke, 598 So. 2d 856, 859 ( A l a . 1 992) ("The i s s u e o f 

c o n t r i b u t o r y n e g l i g e n c e c a n n o t be d e t e r m i n e d as a m a t t e r o f 

l a w where d i f f e r e n t i n f e r e n c e s and c o n c l u s i o n s may r e a s o n a b l y 

be drawn f r o m t h e e v i d e n c e . " ) . 
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S e c t i o n 32-5A-150, A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t 

p a r t : 

" ( a ) Whenever any p e r s o n d r i v i n g a v e h i c l e 
a p p r o a c h e s a r a i l r o a d g r a d e c r o s s i n g u n d e r any o f 
t h e c i r c u m s t a n c e s s t a t e d i n t h i s s e c t i o n , t h e d r i v e r 
o f s u c h v e h i c l e s h a l l s t o p w i t h i n 50 f e e t b u t n o t 
l e s s t h a n 15 f e e t f r o m t h e n e a r e s t r a i l o f s u c h 
r a i l r o a d , and s h a l l n o t p r o c e e d u n t i l he can do so 
s a f e l y . The f o r e g o i n g r e q u i r e m e n t s s h a l l a p p l y when: 

"(3) A r a i l r o a d t r a i n a p p r o a c h i n g 
w i t h i n a p p r o x i m a t e l y 1,500 f e e t o f t h e 
h i g h w a y c r o s s i n g e m i t s a s i g n a l a u d i b l e 
f r o m s u c h d i s t a n c e and s u c h r a i l r o a d t r a i n , 
by r e a s o n o f i t s s p e e d o r n e a r n e s s t o s u c h 
c r o s s i n g , i s an i m m e d i a t e h a z a r d ; 

"(4) An a p p r o a c h i n g r a i l r o a d t r a i n i s 
p l a i n l y v i s i b l e and i s i n h a z a r d o u s 
p r o x i m i t y t o s u c h c r o s s i n g . " 

The w e l l e s t a b l i s h e d d o c t r i n e o f " s t o p , l o o k , and l i s t e n " s e t 

f o r t h i n § 32-5A-150 was d i s c u s s e d a t l e n g t h by t h i s C o u r t i n 

R i d g e w a y , s u p r a : 

"The ' s t o p , l o o k , and l i s t e n ' d o c t r i n e s e t o u t i n § 
32-5A-150 i s a l s o f i r m l y r o o t e d i n o u r c a s e l a w . See, 
e.g., S o u t h e r n Ry. v. R a n d l e , 221 A l a . 435, 438, 128 
So. 894, 897 ( 1 9 3 0 ) : 

" ' I t i s e s t a b l i s h e d by o u r d e c i s i o n s 
t h a t one who i s a b o u t t o c r o s s a r a i l r o a d 
t r a c k must s t o p so n e a r t o t h e t r a c k , and 
h i s s u r v e y by s i g h t and sound must so 
i m m e d i a t e l y p r e c e d e h i s e f f o r t t o c r o s s 
o v e r i t , as t o p r e c l u d e t h e i n j e c t i o n o f an 
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e l e m e n t o f d a n g e r f r o m a p p r o a c h i n g t r a i n s 
i n t o t h e s i t u a t i o n b e t ween t h e t i m e he 
s t o p p e d , l o o k e d , and l i s t e n e d and h i s 
a t t e m p t t o p r o c e e d a c r o s s t h e t r a c k . The 
law t h u s i m p o s e s a c o n t i n u i n g d u t y t o see 
t h a t t h e way i s c l e a r b e f o r e a t t e m p t i n g t o 
c r o s s . H i n e s v. C o o p e r , 205 A l a . 70, 88 So. 
133 [ ( 1 9 2 0 ) ] ; C e n t r a l o f G e o r g i a R a i l w a y  
Company v. F o s h e e [ F o r s h e e ] , 125 A l a . 199, 
27 So. 1006 [ ( 1 8 9 9 ) ] . I n Cunningham  
Hardware Co. v. L o u i s v i l l e & N.R. Co., 2 0 9 
A l a . 327, 333, 96 So. 358, 364 [ ( 1 9 2 3 ) ] , i t 
i s s a i d o f "what i s s u c h r e a s o n a b l e 
p r e c a u t i o n , " as f o l l o w s : 

"'"What i s s u c h r e a s o n a b l e 
p r e c a u t i o n was d e a l t w i t h i n 
S o u t h e r n Ry. Co. v. I r v i n , 191 
A l a . 622, 68 So. 139 [ ( 1 9 1 5 ) ] , 
where, a d v e r t i n g t o t h e r u l e o f 
C e n t r a l o f Ga. Ry. Co. v. H y a t t , 
151 A l a . 355, 43 So. 867 
[ ( 1 9 0 7 ) ] , i t i s s a i d : 

" ' " ' I t i s t h e d u t y 
o f t h e p e r s o n i n t e n d i n g 
t o c r o s s a r a i l w a y t o 
s t o p , l o o k , and l i s t e n 
f o r a p p r o a c h i n g t r a i n s ; 
and t h i s use o f t h e 
s e n s e s must be made 
w i t h i n s u c h n e a r n e s s t o 
t h e t r a c k and u n d e r 
s u c h c i r c u m s t a n c e s as 
w i l l a f f o r d t h e h i g h l y 
i m p o r t a n t i n f o r m a t i o n 
t o t h e t r a v e l e r and 
o p e r a t e a s t h e 
p r e c a u t i o n t h e most 
o r d i n a r y p r u d e n c e , i n 
s u c h c i r c u m s t a n c e s , 
s u g g e s t s ; and t h e d u t y , 
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u n l e s s e x c u s e d as 
i n d i c a t e d , i s 
c o n t i n u i n g a t l e a s t t o 
t h e e x t e n t o f e x c l u d i n g 
t h e i n j e c t i o n o f an 
e l e m e n t o f d a n g e r i n t o 
t h e s i t u a t i o n b e t w e e n 
t h e t i m e he l a s t 
s t o p p e d , l o o k e d , and 
l i s t e n e d and t h e t i m e 
he e n t e r s t h e zone o f 
d a n g e r a m o v i n g t r a i n 
w o u l d c r e a t e . ' " ' 

" A l s o d e e p l y r o o t e d i n Alabama la w i s t h e r u l e 
t h a t a p e r s o n who f a i l s t o s t o p , l o o k , and l i s t e n 
b e f o r e c r o s s i n g a r a i l r o a d t r a c k i s , i n t h e a b s e n c e 
o f s p e c i a l c i r c u m s t a n c e s , c o n t r i b u t o r i l y n e g l i g e n t 
as a m a t t e r o f l a w . I n Lambeth v. G u l f , M o b i l e &  
O h i o R.R., 273 A l a . 387 , 38 9, 141 So.2d 170, 172 
( 1 9 6 2 ) , J u s t i c e S i m p s o n , w r i t i n g f o r t h i s C o u r t , 
s t a t e d : 

"'The g e n e r a l r u l e , and g o v e r n i n g h e r e 
t o s u s t a i n t h e r u l i n g o f t h e t r i a l c o u r t , 
i s t h a t where a m o t o r i s t f a i l s t o " S t o p , 
Look & L i s t e n " b e f o r e c r o s s i n g a r a i l r o a d 
t r a c k , and he t h e r e b y r u n s i n t o o r c o l l i d e s 
w i t h a t r a i n on i t s t r a c k a t a p u b l i c 
c r o s s i n g , he i s g u i l t y o f c o n t r i b u t o r y 
n e g l i g e n c e as a m a t t e r o f l a w and h i s 
n e g l i g e n c e w i l l be t r e a t e d as t h e s o l e 
p r o x i m a t e c a u s e o f h i s i n j u r i e s . Coe v.  
L o u i s v i l l e & N.R. Co., 272 A l a . 115, 130 
So. 2d 32 [ ( 1 9 6 1 ) ] ; Watson v. B i r m i n g h a m  
S o u t h e r n R. Co., 259 A l a . 364 , 66 So. 2d 
903 [ ( 1 9 5 3 ) ] ; J o h n s t o n v. S o u t h e r n Ry. Co., 
236 A l a . 184, 181 So. 253 [ ( 1 9 3 8 ) ] ; 
S o u t h e r n Ry. Co. v. L a m b e r t , 230 A l a . 162, 
160 So. 262 [ ( 1 9 3 5 ) ] ; S t . L o u i s - S a n 
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F r a n c i s c o Ry. Co. v. G u t h r i e , 216 A l a . 613, 
114 So. 215, 217, 56 A.L.R. 1110 [ ( 1 9 2 7 ) ] ; 
L o u i s v i l l e & N.R. Co. v. O u t l a w , 36 A l a . 
App. 278, 60 So. 2d 367 [ ( 1 9 5 1 ) ] , c e r t . 
den., 257 A l a . 585, 60 So. 2d 377 
[ ( 1 9 5 2 ) ] . ' 

"And i n C a l l a w a y v. Adams, 252 A l a . 136, 142, 40 So. 
2d 73, 77-78 ( 1 9 4 9 ) , t h i s C o u r t w r o t e : 

"'The c o n t e n t i o n t h a t t h e r e was e r r o r 
i n r e f u s i n g t h e g e n e r a l a f f i r m a t i v e c h a r g e 
as t o t h e c o n t r i b u t o r y n e g l i g e n c e o f 
p l a i n t i f f i s s o u g h t t o be s u s t a i n e d by t h e 
g e n e r a l l y s t a t e d r u l e o f a b s o l u t e d u t y a t 
any r a i l r o a d c r o s s i n g where c a r s and 
l o c o m o t i v e s a r e l i a b l e t o be m o v i n g o f 
anyone a t t e m p t i n g t o c r o s s t h e r a i l r o a d 
t r a c k t o s t o p , l o o k and l i s t e n , and a 
d e n i a l o f r e c o v e r y as f o r s i m p l e i n i t i a l 
n e g l i g e n c e o f t h e r a i l r o a d i f t h e f a i l u r e 
t o d i s c h a r g e s u c h d u t y p r o x i m a t e l y c a u s e d 
t h e i n j u r y . A t l a n t i c C o a s t L i n e R. Co. v.  
J o n e s , 202 A l a . 222 , 80 So. 44 [ ( 1 9 1 8 ) ] ; 
J o h n s t o n v. S o u t h e r n [Ry.] Co., 236 A l a . 
184, 181 So. 253 [ ( 1 9 3 8 ) ] . 

"'The d o c t r i n e i s r e s t e d on t h e d u t y 
o f t h e t r a v e l e r t o keep a c o n t i n u o u s 
l o o k o u t as he a p p r o a c h e s a r a i l r o a d 
c r o s s i n g u n t i l he can see t h a t no t r a i n i s 
d a n g e r o u s l y n e a r . So, when t h e u n d i s p u t e d 
f a c t s d i s c l o s e t h a t by a p r o p e r l o o k o u t he 
c o u l d n o t f a i l t o see t h e t r a i n , he c a n n o t 
a c q u i t h i m s e l f o f c o n t r i b u t o r y n e g l i g e n c e 
by s a y i n g he l o o k e d and d i d n o t see i t . 

"'But i t c a n n o t be a f f i r m e d as a 
m a t t e r o f l a w i n e v e r y c a s e and u n d e r a l l 
c i r c u m s t a n c e s t h a t t h e r e i s an a b s o l u t e 
d u t y t o s t o p , l o o k and l i s t e n b e f o r e a 
t r a v e l e r may go upon a r a i l r o a d c r o s s i n g , 
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as where one, i n t h e e x e r c i s e o f r e a s o n a b l e 
c a r e , d i d n o t know o f t h e c r o s s i n g . "What 
i s , o r i s n o t , o r d i n a r y c a r e o f t e n depends 
upon t h e f a c t s o f t h e p a r t i c u l a r c a s e . The 
r u l e , ' s t o p , l o o k , and l i s t e n , ' i s n o t 
a r b i t r a r y o r i n v a r i a b l e as t o t i m e and 
p l a c e . I t may depend i n some measure upon 
t h e f a m i l i a r i t y o f t h e one p a s s i n g , w i t h 
t h e p l a c e o f c r o s s i n g L o u i s v i l l e & 
N.R. Co. v. W i l l i a m s , 172 A l a . 560, 578, 55 
So. 218, 223 [ ( 1 9 1 1 ) ] . 

"'Thus t h e p r i n c i p l e has been 
d e v e l o p e d t h a t t h e a r b i t r a r y r u l e o f s t o p , 
l o o k and l i s t e n i s a f f e c t e d by w h e t h e r o r 
n o t t h e p l a i n t i f f knew o r by r e a s o n a b l e 
c a r e c o u l d have known he was a b o u t t o c r o s s 
t h e r a i l r o a d t r a c k s . S l o s s - S h e f f i e l d S t e e l  
& I r o n Co. v. W i l l i n g h a m , 243 A l a . 352, 10 
So. 2d 19 [ ( 1 9 4 2 ) ] . . . . 

f l 

"Thus, i t r e m a i n s t h e l a w i n t h i s s t a t e t h a t 
when a m o t o r i s t , i n v i o l a t i o n o f § 32-5A-150, f a i l s 
t o s t o p , l o o k , and l i s t e n b e f o r e c r o s s i n g a r a i l r o a d 
t r a c k and t h a t f a i l u r e r e s u l t s i n i n j u r y o r d e a t h 
c a u s e d by a c o l l i s i o n w i t h a p a s s i n g t r a i n , t h e 
m o t o r i s t i s g u i l t y o f c o n t r i b u t o r y n e g l i g e n c e as a 
m a t t e r o f l a w , u n l e s s s p e c i a l c i r c u m s t a n c e s e x i s t i n g 
a t t h e c r o s s i n g s u g g e s t t h a t e ven by k e e p i n g a 
p r o p e r l o o k o u t he c o u l d n o t have been aware o f t h e 
p r e s e n c e o f t h e r a i l r o a d c r o s s i n g o r o f t h e d a n g e r 
p r e s e n t e d by t h a t c r o s s i n g . See Lambeth v. G u l f ,  
M o b i l e & O h i o R.R., s u p r a , and t h e c a s e s c i t e d 
t h e r e i n ; C a l l a w a y v. Adams, s u p r a , and t h e c a s e s 
c i t e d t h e r e i n ; and N o r f o l k S o u t h e r n R.R. v.  
Thompson, [67 9 So. 2d 689 ( A l a . 1 9 9 6 ) ] ; see a l s o 
L o u i s v i l l e & N.R.R. v. W i l l i a m s , 370 F.2d 839 ( 5 t h 
C i r . 1966) ( c i t i n g a number o f Alabama c a s e s 
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r e c o g n i z i n g b o t h t h e g e n e r a l r u l e t h a t i t i s 
c o n t r i b u t o r y n e g l i g e n c e as a m a t t e r o f l a w f o r a 
m o t o r i s t t o f a i l t o s t o p , l o o k , and l i s t e n b e f o r e 
c r o s s i n g a r a i l r o a d t r a c k and t h e e x c e p t i o n t o t h a t 
r u l e t h a t may r e s u l t f r o m an u n u s u a l l y d a n g e r o u s 
c r o s s i n g ) ; N a t i o n a l R a i l r o a d P a s s e n g e r C o r p . ,  
('Amtrak') v. H & P, I n c . , 949 F. Supp. 1556 (M.D. 
A l a . 1996) ( h o l d i n g u n d e r Alabama la w t h a t t h e 
d r i v e r o f a t r u c k was c o n t r i b u t o r i l y n e g l i g e n t as a 
m a t t e r o f l a w i n f a i l i n g t o y i e l d t h e r i g h t - o f - w a y 
t o an a p p r o a c h i n g t r a i n ) . " 

R i d g e w a y , 723 So. 2d a t 604-08. 

The u n d i s p u t e d e v i d e n c e i n d i c a t e s t h a t J o h n s o n was 

f a m i l i a r w i t h t h e c r o s s i n g -- he l i v e d i n t h e a r e a o f t h e 

c r o s s i n g and t r a v e l e d o v e r i t on a d a i l y b a s i s -- and t h a t t h e 

c r o s s i n g was a c t i v e w i t h t r a i n s t r a v e l i n g b o t h n o r t h b o u n d and 

s o u t h b o u n d a l o n g t h e t r a c k a t t h e c r o s s i n g . J o h n s o n a l s o 

t e s t i f i e d t h a t he was aware t h a t b o x c a r s were p a r k e d on t h e 

s i d e t r a c k and t h a t t h e b o x c a r s c o u l d o b s t r u c t h i s v i e w t o t h e 

s o u t h o f t h e t r a c k . A c c o r d i n g l y , we c o n c l u d e t h a t N o r f o l k 

S o u t h e r n e s t a b l i s h e d as a m a t t e r o f l a w t h a t J o h n s o n was 

aware o f t h e W a l k e r S p r i n g s Road c r o s s i n g and t h a t he 

u n d e r s t o o d o r s h o u l d have u n d e r s t o o d t h e d a n g e r p r e s e n t e d by 

t h e c r o s s i n g . R i d g e w a y , s u p r a . We n e x t must d e t e r m i n e 

w h e t h e r N o r f o l k S o u t h e r n e s t a b l i s h e d as a m a t t e r o f l a w t h a t 

J o h n s o n f a i l e d t o e x e r c i s e r e a s o n a b l e c a r e , i . e . , t h a t he 
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f a i l e d t o s t o p , l o o k , and l i s t e n , when he a t t e m p t e d t o c r o s s 

t h e t r a c k a t t h e W a l k e r S p r i n g s Road c r o s s i n g . 

The e v i d e n c e i n d i c a t e s t h a t J o h n s o n came t o a c o m p l e t e 

s t o p w i t h t h e f r o n t o f t h e l o g t r u c k a p p r o x i m a t e l y two f e e t 

b e h i n d t h e c r o s s b u c k s i g n , w h i c h was l o c a t e d 24 f e e t f r o m t h e 

t r a c k . From t h e p o i n t a t w h i c h J o h n s o n s t o p p e d b e h i n d t h e 

c r o s s b u c k s i g n , h i s v i e w t o t h e s o u t h was o b s c u r e d by t h e 

b o x c a r s on t h e s i d e t r a c k . J o h n s o n l o o k e d t o h i s l e f t ( n o r t h ) 

and t o h i s r i g h t ( s o u t h ) and l i s t e n e d " r e a l good" b u t d i d n o t 

h e a r o r see a t r a i n . He t h e n began t o p u l l f o r w a r d s l o w l y . 

J o h n s o n s t a t e d t h a t , as he was p u l l i n g f o r w a r d , he l o o k e d t o 

h i s l e f t and t h e n s t r a i g h t ahead and t h a t when he l o o k e d b a c k 

t o h i s r i g h t he saw t h e l i g h t s o f t h e t r a i n and c o u l d n o t s t o p 

t h e l o g t r u c k b e f o r e i t r o l l e d o n t o t h e t r a c k . 

When q u e s t i o n e d on c r o s s - e x a m i n a t i o n as t o why he d i d n o t 

p u l l p a s t t h e c r o s s b u c k a s h o r t d i s t a n c e t o g a i n a b e t t e r v i e w 

o f t h e t r a c k t o t h e s o u t h , J o h n s o n s t a t e d t h a t "by t h e t i m e I 

g e t t o where I can peek a r o u n d t h e c o r n e r o f t h a t b o x c a r , my 

t r u c k ... t h e nose o f my t r u c k w o u l d be up on t h a t t r a c k . " 

T h i s t e s t i m o n y i s b e l i e d by t h e f a c t t h a t t h e p h o t o g r a p h i c 

e v i d e n c e p r e s e n t e d by N o r f o l k S o u t h e r n c l e a r l y d e m o n s t r a t e s 

t h a t J o h n s o n had s u f f i c i e n t s p a c e t o p u l l t h e l o g t r u c k 
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f o r w a r d o f t h e c r o s s b u c k w i t h o u t e n t e r i n g t h e zone o f d a n g e r 

p r e s e n t e d by t h e t r a c k and t o a s c e r t a i n w h e t h e r a t r a i n was 

a p p r o a c h i n g f r o m t h e s o u t h . J o h n s o n h i m s e l f a d m i t t e d t h a t as 

he was e a s i n g f o r w a r d he l o o k e d t o h i s l e f t and t h e n s t r a i g h t 

a head and t h a t he d i d n o t l o o k b a c k t o h i s r i g h t u n t i l he was 

a l r e a d y on t h e t r a c k and t h a t he t h e n saw t h e l i g h t s on t h e 

t r a i n . As d i s c u s s e d i n R i d g e w a y , s u p r a , and t h e c a s e s c i t e d 

t h e r e i n , J o h n s o n had a c o n t i n u i n g d u t y t o keep a p r o p e r 

l o o k o u t f r o m t h e t i m e he f i r s t s t o p p e d a t t h e c r o s s b u c k s i g n 

u n t i l he c r o s s e d t h e t r a c k . He c a n n o t a c q u i t h i m s e l f o f 

c o n t r i b u t o r y n e g l i g e n c e by s t a t i n g t h a t he c o u l d n o t see what 

was t h e r e t o be s e e n . F u r t h e r , J o h n s o n ' s t e s t i m o n y t h a t , "by 

t h e t i m e I g e t t o where I can peek a r o u n d t h e c o r n e r o f t h a t 

b o x c a r , my t r u c k ... t h e nose o f my t r u c k w o u l d be up on t h a t 

t r a c k , " does n o t c r e a t e a c o n f l i c t i n t h e e v i d e n c e where t h e 

p h o t o g r a p h i c e v i d e n c e i n d i c a t e s o t h e r w i s e . R i d g e w a y , s u p r a ; 

S e r i o v. M e r r e l l , I n c . , 941 So. 2d 960 ( A l a . 2 0 0 6 ) . See a l s o 

N a t i o n a l R.R. P a s s e n g e r C o r p . ("AmTrak") v. H & P, I n c . , 94 9 

F. Supp. 1556, 1564 (M.D. A l a . 1 9 9 6 ) ( e n t e r i n g a summary 

judgment f o r r a i l r o a d i n c r o s s i n g - c o l l i s i o n c a s e , s t a t i n g t h a t 

" [ p l a i n t i f f ' s ] s t a t e m e n t t h a t he n e i t h e r saw an a p p r o a c h i n g 

[ s u b s t i t u t e d p. 42] 
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t r a i n , n o r h e a r d t h e t r a i n ' s w h i s t l e o r b e l l , i s n o t 

s u f f i c i e n t , g i v e n t h e p h o t o g r a p h i c e v i d e n c e t o t h e c o n t r a r y , 

t o c r e a t e a c o n f l i c t i n t h e e v i d e n c e " ) ; A t l a n t i c C o a s t L i n e  

R.R. v. B a r g a n i e r , 258 A l a . 94, 101, 61 So. 2d 35, 42 ( 1 9 5 2 ) 1 3 

( " [ p ] l a i n t i f f ' s t e s t i m o n y t h a t he s t o p p e d , l o o k e d , and 

l i s t e n e d , i n t h e f a c e o f t h e c i r c u m s t a n c e s t h a t i f he had 

s t o p p e d , l o o k e d , and l i s t e n e d he c o u l d have e i t h e r h e a r d o r 

s e e n t h e t r a i n w h i c h was m o v i n g t o w a r d t h e c r o s s i n g and n e a r 

t h e r e t o when t h e p l a i n t i f f d r o v e h i s a u t o m o b i l e on t h e 

r a i l r o a d t r a c k , does n o t c o n s t i t u t e a c o n f l i c t i n t h e e v i d e n c e 

. . . . " ) ; S o u t h e r n Ry. v. T e r r y , 40 A l a . App. 186, 190, 109 So. 

1 3The B a r g a n i e r C o u r t had o r i g i n a l l y c o n c l u d e d t h a t t h e 
p l a i n t i f f ' s t e s t i m o n y t h a t he s t o p p e d , l o o k e d , and l i s t e n e d 
d i d n o t c o n s t i t u t e a c o n f l i c t i n t h e e v i d e n c e i n t h e f a c e o f 
c i r c u m s t a n c e s t h a t i f he had s t o p p e d , l o o k e d , and l i s t e n e d he 
w o u l d have seen t h e t r a i n . I n r e a c h i n g t h i s c o n c l u s i o n , t h e 
C o u r t r e l i e d l a r g e l y upon p h o t o g r a p h s t h a t were o f f e r e d i n t o 
e v i d e n c e . However, on r e h e a r i n g t h e C o u r t w i t h d r e w i t s 
o r i g i n a l h o l d i n g upon f u r t h e r c o n s i d e r a t i o n o f t h e p h o t o g r a p h s 
and d e t e r m i n e d t h a t t h e p h o t o g r a p h s were c o n s i s t e n t w i t h o t h e r 
e v i d e n c e i n d i c a t i n g t h a t t h e r e was an o b s t r u c t i o n a t t h e 
c r o s s i n g t h a t m i g h t have a f f e c t e d t h e p l a i n t i f f ' s v i e w and 
w h e t h e r t h e p l a i n t i f f h e a r d t h e t r a i n . 258 A l a . a t 105, 61 So. 
2d a t 45. The C o u r t d i d n o t c r i t i c i z e o r d i s p a r a g e t h e 
p r i n c i p l e made t h e b a s i s o f i t s o r i g i n a l c o n c l u s i o n , i t s i m p l y 
d e t e r m i n e d t h a t t h e p h o t o g r a p h s were c o n s i s t e n t w i t h o t h e r 
e v i d e n c e . By c o n t r a s t , t h e p h o t o g r a p h s h e r e a r e i n c o n s i s t e n t 
w i t h J o h n s o n ' s t e s t i m o n y t h a t he c o u l d n o t o b t a i n an 
u n o b s t r u c t e d v i e w t o t h e s o u t h u n t i l t h e nose o f h i s t r u c k was 
on t h e t r a c k . 

[ s u b s t i t u t e d p. 43] 
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2d 913, 916 ( 1 9 5 8 ) , r e v e r s e d on o t h e r g r o u n d s , 268 A l a . 510, 

109 So. 2d 91 9 (1959) ("Had G i b s o n s t o p p e d , l o o k e d and 

l i s t e n e d , he c o u l d have s e e n o r h e a r d t h e t r a i n a p p r o a c h i n g 

when he d r o v e t h e t r a c t o r o n t o t h e t r a c k . H i s t e s t i m o n y t o t h e 

c o n t r a r y , i n v i e w o f t h e p h o t o g r a p h i c e v i d e n c e s h o w i n g 

o t h e r w i s e , c o n s t i t u t e s no c o n f l i c t i n t h i s r e g a r d . " ) ; A t l a n t i c  

C o a s t L i n e R.R. v. G r i f f i t h , 40 A l a . App. 364, 368, 113 So. 2d 

788, 792 ( 1 9 5 9 ) ( " [ W ] e a r e o f o p i n i o n a f t e r v i e w i n g t h e 

p h o t o g r a p h s i n t r o d u c e d i n e v i d e n c e s h o w i n g t h e t r a c k s and t h e 

l o c a t i o n o f t h e box c a r s s t a n d i n g t h e r e o n a t t h e t i m e , t h a t 

p l a i n t i f f ' s t e s t i m o n y t h a t he s t o p p e d , l o o k e d and l i s t e n e d 

b e f o r e g o i n g upon t h e t r a c k s , c r e a t e s no m a t e r i a l c o n f l i c t i n 

t h e e v i d e n c e . " ) . 

The p h y s i c a l f a c t s d e p i c t e d i n t h e p h o t o g r a p h s p r e s e n t e d 

by N o r f o l k S o u t h e r n a r e f u r t h e r s u b s t a n t i a t e d by t h e t e s t i m o n y 

o f K a r e n B r o o k s and T r o o p e r L i n d e r . B r o o k s , t h e s c h o o l - b u s 

d r i v e r , d r o v e o v e r t h e c r o s s i n g a p p r o x i m a t e l y 45 m i n u t e s 

b e f o r e t h e a c c i d e n t i n a s c h o o l bus t r a v e l i n g i n t h e same 

d i r e c t i o n J o h n s o n was t r a v e l i n g a t t h e t i m e o f t h e a c c i d e n t . 

B r o o k s t e s t i f i e d t h a t she s t o p p e d t h e s c h o o l bus a p p r o x i m a t e l y 

20 f e e t f r o m t h e n e a r r a i l (6 f e e t c l o s e r t o t h e t r a c k t h a n 

[ s u b s t i t u t e d p. 44] 
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J o h n s o n s t a t e d t h a t he s t o p p e d ) and s t a t e d t h a t she saw t h e 

b o x c a r s on t h e s i d e t r a c k . B r o o k s t e s t i f i e d t h a t t h e b o x c a r s 

d i d n o t o b s t r u c t h e r v i e w o f t h e t r a c k t o t h e s o u t h , s t a t i n g 

t h a t she c o u l d see a " l o n g way" p a s t t h e b o x c a r s on t h e 

s i d e t r a c k . T r o o p e r L i n d e r , t h e s t a t e t r o o p e r who i n v e s t i g a t e d 

t h e a c c i d e n t and who a l s o i s a c e r t i f i e d a c c i d e n t 

r e c o n s t r u c t i o n i s t , o p i n e d t h a t J o h n s o n ' s v i e w o f t h e o n c o m i n g 

t r a i n was n o t o b s t r u c t e d by t h e b o x c a r s on t h e s i d e t r a c k and 

t h a t J o h n s o n had s u f f i c i e n t t i m e and s p a c e t o see t h e o n c o m i n g 

t r a i n and t h e n t o y i e l d t o i t . 

The J o h n s o n / R o l i s o n p l a i n t i f f s c h a l l e n g e N o r f o l k 

S o u t h e r n ' s s i g h t - d i s t a n c e e v i d e n c e as d e p i c t e d i n t h e 

p h o t o g r a p h s i n s e v e r a l r e g a r d s . They f i r s t a r g u e t h a t t h e y 

p r e s e n t e d t h e i r own p h o t o g r a p h i c e v i d e n c e t h a t shows t h e 

o b s t r u c t e d v i e w t o t h e s o u t h . We n o t e t h a t t h o s e p h o t o g r a p h s 

were t a k e n a t a p o i n t b e h i n d t h e c r o s s b u c k and f a r t h e r away 

f r o m t h e c r o s s i n g . T h a t t h e r e was some p o i n t a t o r b e h i n d t h e 

c r o s s b u c k -- some d i s t a n c e away f r o m t h e t r a c k -- where a 

m o t o r i s t ' s v i e w t o t h e s o u t h was o b s t r u c t e d by t h e b o x c a r s on 

t h e s i d e t r a c k i s n o t d i s p u t e d . However, as d i s c u s s e d a bove, 

t h e p h o t o g r a p h i c e v i d e n c e p r e s e n t e d by N o r f o l k S o u t h e r n 

[ s u b s t i t u t e d p. 45] 
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i n d i c a t e s t h a t J o h n s o n had s u f f i c i e n t s p a c e t o p u l l h i s l o g 

t r u c k b e y o n d t h e c r o s s b u c k and t o o b t a i n an u n o b s t r u c t e d v i e w 

t o t h e s o u t h o f a n o r t h b o u n d t r a i n , a l l t h e w h i l e r e m a i n i n g 

c l e a r o f t h e zone o f d a n g e r . 

The J o h n s o n / R o l i s o n p l a i n t i f f s n e x t c o n t e n d t h a t 

e y e w i t n e s s e s t o t h e a c c i d e n t , D e p u t y R o b i n s o n and B a r s h a Hunt, 

b o t h t e s t i f i e d t h a t t h e N o r f o l k S o u t h e r n r e e n a c t m e n t 

p h o t o g r a p h s d i d n o t a c c u r a t e l y d e p i c t t h e v i e w an e a s t b o u n d 

m o t o r i s t had o f t h e t r a c k t o t h e s o u t h o f t h e c r o s s i n g on t h e 

day o f t h e a c c i d e n t . Hunt t e s t i f i e d t h a t t h e b o x c a r s i n one 

o f t h e p h o t o g r a p h s shown t o h e r a p p e a r t o be " f u r t h e r b a c k " 

t h a n t h e b o x c a r s on t h e s i d e t r a c k t h e day o f t h e a c c i d e n t . 

A d d i t i o n a l l y , b o t h Deputy R o b i n s o n and Hunt t e s t i f i e d t h a t 

when b o x c a r s were p a r k e d on t h e s i d e t r a c k a m o t o r i s t w o u l d 

a l m o s t have t o p u l l up on t o t h e t r a c k i n o r d e r t o o b t a i n an 

u n o b s t r u c t e d v i e w t o t h e s o u t h . The J o h n s o n / R o l i s o n 

p l a i n t i f f s ' a r g u m e n t s b a s e d upon t h i s t e s t i m o n y f a i l f o r 

s e v e r a l r e a s o n s . 

We f i r s t n o t e t h a t b o t h D e p u t y R o b i n s o n and Hunt were i n 

a l i n e o f t r a f f i c b e h i n d J o h n s o n on t h e day o f t h e a c c i d e n t 

and d i d n o t have t h e same p o i n t o f v i e w t o t h e s o u t h as d i d 

[ s u b s t i t u t e d p. 46] 
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J o h n s o n a t t h e t i m e o f , and j u s t b e f o r e , t h e a c c i d e n t . 

A l t h o u g h b o t h D e p u t y R o b i n s o n and Hunt t e s t i f i e d t h a t when 

b o x c a r s were p a r k e d on t h e s i d e t r a c k a m o t o r i s t w o u l d a l m o s t 

have t o p u l l up o n t o t h e t r a c k i n o r d e r t o o b t a i n an 

u n o b s t r u c t e d v i e w t o t h e s o u t h , n e i t h e r o f f e r e d t e s t i m o n y as 

t o a m o t o r i s t ' s v i e w t o t h e s o u t h a t t h e t i m e o f t h e a c c i d e n t . 

On t h e p r i o r o c c a s i o n s r e f e r e n c e d by De p u t y R o b i n s o n and Hunt 

t h e b o x c a r s c o u l d have been p a r k e d on t h e s i d e t r a c k c l o s e r t o 

t h e c r o s s i n g t h a n t h e 200 f e e t m e a s u r e d a t t h e t i m e o f t h e 

a c c i d e n t , t h u s r e q u i r i n g a m o t o r i s t t o p u l l c l o s e r t o t h e 

t r a c k i n o r d e r t o o b t a i n an u n o b s t r u c t e d v i e w t o t h e s o u t h . 

D e p u t y R o b i n s o n e x p r e s s l y s t a t e d on c r o s s - e x a m i n a t i o n t h a t he 

d i d n o t know what o t h e r s c o u l d see t o t h e s o u t h o f t h e 

c r o s s i n g a t t h e t i m e o f t h e a c c i d e n t . F i n a l l y , o f t h e 

m u l t i t u d e o f p h o t o g r a p h s p r e s e n t e d a t t r i a l , Hunt c o u l d p o i n t 

t o o n l y one p h o t o g r a p h and t e s t i f y t h a t t h e b o x c a r s on t h e 

s i d e t r a c k a p p e a r e d t o be " f u r t h e r b a c k " t h a n were t h e b o x c a r s 

on t h e day o f t h e a c c i d e n t . 

As f o r t h e r e e n a c t m e n t p h o t o g r a p h s , t h e J o h n s o n / R o l i s o n 

p l a i n t i f f s s t a t e t h a t t h e t r a c t o r u s e d i n t h e r e e n a c t m e n t was 

d i s s i m i l a r f r o m t h e t r a c t o r b e i n g d r i v e n by J o h n s o n on t h e day 

[ s u b s t i t u t e d p. 47] 
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o f t h e a c c i d e n t . J o h n s o n was d r i v i n g a K e n w o r t h b r a n d model 

W900-L ("L" s t a n d s f o r l o n g e d - n o s e d ) on t h e day o f t h e 

a c c i d e n t . The r e e n a c t m e n t was p e r f o r m e d u s i n g a F r e i g h t l i n e r 

b r a n d t r a c t o r . The J o h n s o n / R o l i s o n p l a i n t i f f s a r g u e i n t h e i r 

b r i e f t h a t t h e r e e n a c t m e n t p h o t o g r a p h s a p p e a r t o p l a c e t h e 

t r a c t o r 22 i n c h e s c l o s e r t o t h e t r a c k t h a n where J o h n s o n 

a c t u a l l y was on t h e day o f t h e a c c i d e n t , t h u s g i v i n g t h e 

p h o t o g r a p h e r o f t h e r e e n a c t m e n t p h o t o g r a p h s a b e t t e r v i e w o f 

t h e t r a c k t o t h e s o u t h . However, t h e p u r p o r t e d d i s t a n c e o f 22 

i n c h e s i s s i m p l y n o t s u p p o r t e d by t h e e v i d e n c e , b e c a u s e t h e 

K e n w o r t h b r a n d t r a c t o r model W900-L measure s 130 i n c h e s f r o m 

t h e f r o n t bumper t o t h e r e a r o f t h e cab and t h e F r e i g h t l i n e r 

b r a n d t r a c t o r u s e d i n t h e r e e n a c t m e n t m e a s u r e d 120 i n c h e s 

f r o m f r o n t bumper t o t h e r e a r o f t h e c a b , a d i f f e r e n c e o f o n l y 

10 i n c h e s . N o t w i t h s t a n d i n g t h e d i f f e r e n c e i n l e n g t h o f t h e 

two t r a c t o r s , we b e l i e v e t h e more r e l e v a n t c o m p a r i s o n b etween 

t h e two t r a c t o r s i s t h e d i s t a n c e f r o m t h e f r o n t bumper t o t h e 

r e a r o f t h e d r i v e r ' s d o o r on e a c h t r a c t o r , w h i c h i s e x a c t l y 

t h e same on b o t h t r a c t o r s , i . e . , 108 i n c h e s . The c o n c l u s i o n , 

b a s e d on t h i s c o m p a r i s o n , i s t h a t J o h n s o n ' s e y e s and t h e 

p h o t o g r a p h e r ' s e y e s were t h e same a p p r o x i m a t e d i s t a n c e f r o m 
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t h e t r a c k e ven t h o u g h J o h n s o n ' s K e n w o r t h t r a c t o r was l o n g e r , 

g i v i n g J o h n s o n t h e same r e l a t i v e p o i n t o f v i e w t o t h e s o u t h as 

i s d e p i c t e d i n t h e r e e n a c t m e n t p h o t o g r a p h s . 1 4 

C. S p e c i a l C i r c u m s t a n c e s 

T h i s C o u r t s t a t e d i n R i d g e w a y : 

"[W]hen a m o t o r i s t , i n v i o l a t i o n o f § 32-5A-150, 
f a i l s t o s t o p , l o o k , and l i s t e n b e f o r e c r o s s i n g a 
r a i l r o a d t r a c k and t h a t f a i l u r e r e s u l t s i n i n j u r y o r 
d e a t h c a u s e d by a c o l l i s i o n w i t h a p a s s i n g t r a i n , 

1 4 D e s p i t e t h e c o n t e n t i o n s i n t h e C h i e f J u s t i c e ' s d i s s e n t , 
J o h n s o n ' s t e s t i m o n y and t h e t e s t i m o n y o f t h e o t h e r w i t n e s s e s 
do n o t c r e a t e a q u e s t i o n o f f a c t f o r t h e j u r y . T h e r e i s no 
d i s p u t e t h a t J o h n s o n s t o p p e d a t t h e c r o s s b u c k and t h a t he d i d 
n o t have a c l e a r l i n e o f s i g h t t o t h e s o u t h a t t h e p o i n t where 
he s t o p p e d b e h i n d t h e c r o s s b u c k . However, as d i s c u s s e d a bove, 
J o h n s o n ' s d u t y t o " s t o p , l o o k , and l i s t e n " was a c o n t i n u i n g 
d u t y , and he c a n n o t c r e a t e a q u e s t i o n o f f a c t by s i m p l y 
s t a t i n g t h a t h i s v i e w o f t h e t r a c k t o t h e s o u t h was o b s c u r e d 
i n t h e f a c e o f c l e a r p h o t o g r a p h i c e v i d e n c e i n d i c a t i n g t h a t he 
had s u f f i c i e n t s p a c e t o p u l l h i s t r u c k f o r w a r d o f t h e 
c r o s s b u c k i n o r d e r t o o b t a i n a c l e a r l i n e o f s i g h t . As f o r 
t h e d i s s e n t ' s r e l i a n c e upon t h e o t h e r w i t n e s s e s ' t e s t i m o n y f o r 
t h e c r e a t i o n o f a q u e s t i o n o f f a c t , none o f t h e w i t n e s s e s had 
t h e same p o i n t o f v i e w o f t h e t r a c k t o t h e s o u t h as d i d 
J o h n s o n , b e c a u s e t h e w i t n e s s e s were i n a l i n e o f t r a f f i c 
b e h i n d J o h n s o n . No w i t n e s s o f f e r e d t e s t i m o n y as t o t h e p o i n t 
o f v i e w t o t h e s o u t h a t t h e t i m e o f t h e a c c i d e n t . I n f a c t , 
D e p u t y R o b i n s o n e x p r e s s l y s t a t e d on c r o s s - e x a m i n a t i o n t h a t he 
d i d n o t know what a n o t h e r m o t o r i s t c o u l d see t o t h e s o u t h o f 
t h e t r a c k a t t h e t i m e o f t h e a c c i d e n t . F i n a l l y , t h e d i s s e n t 
f o c u s e s o n l y on t h e r e e n a c t m e n t p h o t o g r a p h s and t h e c h a l l e n g e s 
t o t h e i r a c c u r a c y , c o m p l e t e l y i g n o r i n g t h e p h o t o g r a p h s t a k e n 
t h e day f o l l o w i n g t h e a c c i d e n t and p r i o r t o t h e r e m o v a l o f 
b o x c a r s f r o m t h e s i d e t r a c k , d e p i c t i n g s u f f i c i e n t s p a c e i n 
w h i c h J o h n s o n c o u l d have p u l l e d f o r w a r d o f t h e c r o s s b u c k and 
o b t a i n e d a c l e a r v i e w t o t h e s o u t h . 
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t h e m o t o r i s t i s g u i l t y o f c o n t r i b u t o r y n e g l i g e n c e as 
a m a t t e r o f l a w , u n l e s s s p e c i a l c i r c u m s t a n c e s 
e x i s t i n g a t t h e c r o s s i n g s u g g e s t t h a t even by 
k e e p i n g a p r o p e r l o o k o u t he c o u l d n o t have been 
aware o f t h e p r e s e n c e o f t h e r a i l r o a d c r o s s i n g o r o f 
t h e d a n g e r p r e s e n t e d by t h a t c r o s s i n g . " 

723 So. 2d a t 607. The J o h n s o n / R o l i s o n p l a i n t i f f s a r g u e t h a t 

t h e b o x c a r s l o c a t e d on t h e s i d e t r a c k c o n s t i t u t e d a s p e c i a l 

c i r c u m s t a n c e t h a t p r e v e n t e d J o h n s o n f r o m d i s c o v e r i n g t h e 

d a n g e r a t t h e c r o s s i n g d e s p i t e h i s k e e p i n g a p r o p e r l o o k o u t . 

As d i s c u s s e d above, t h e p h o t o g r a p h i c e v i d e n c e p r e s e n t e d by 

N o r f o l k S o u t h e r n d e m o n s t r a t e s t h a t had J o h n s o n s a t i s f i e d h i s 

c o n t i n u i n g d u t y t o keep a p r o p e r l o o k o u t as he p u l l e d t h e l o g 

t r u c k f o r w a r d o f t h e c r o s s b u c k he c o u l d have d i s c o v e r e d t h e 

d a n g e r p r e s e n t e d by t h e a p p r o a c h i n g t r a i n . A c c o r d i n g l y , we 

f i n d t h a t no s p e c i a l c i r c u m s t a n c e s , as d i s c u s s e d i n R i d g e w a y , 

s u p r a , e x i s t i n t h i s c a s e and t h a t any f a i l u r e i n t h i s r e g a r d 

d i d n o t p r o x i m a t e l y c a u s e t h e c o l l i s i o n . 

D. Speed and Horn C l a i m s 

The j u r y r e j e c t e d t h e J o h n s o n / R o l i s o n p l a i n t i f f s ' c l a i m s 

t o t h e e x t e n t t h e y were b a s e d on t h e s p e e d o f t h e t r a i n and 

t h e a l l e g e d f a i l u r e o f i t s o c c u p a n t s t o s o u n d t h e t r a i n ' s 

h o r n . The j u r y r e t u r n e d a v e r d i c t i n f a v o r o f e n g i n e e r 

Summers on t h e J o h n s o n / R o l i s o n p l a i n t i f f s ' c l a i m s a g a i n s t him. 
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T h i s C o u r t can i n f e r f r o m t h e j u r y ' s v e r d i c t i n f a v o r o f 

Summers t h a t t h e h o r n was p r o p e r l y s o u n d e d and t h e s p e e d o f 

t h e t r a i n was n o t e x c e s s i v e . See L o u i s v i l l e & N. R.R. v.  

G a r r e t t , 378 So. 2d 668, 676 ( A l a . 1 9 7 9 ) ( j u r y e n t e r e d v e r d i c t 

i n f a v o r o f l o c o m o t i v e e n g i n e e r i n c o l l i s i o n - c r o s s i n g c a s e , 

and t h i s C o u r t h e l d t h a t " [ s ] i n c e t h e j u r y e x o n e r a t e d [ t h e 

e n g i n e e r ] o f any n e g l i g e n c e , i t can be i n f e r r e d t h a t he 

p r o p e r l y s o u n d e d t h e w h i s t l e and r a n g t h e b e l l " ) . The v e r d i c t 

i n f a v o r o f Summers i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e ; b o t h 

Summers and G r a n d i s o n t e s t i f i e d t h a t t h e t r a i n ' s h o r n was 

b e i n g s o u n d e d and t h a t i t was t r a v e l i n g w i t h i n t h e s p e e d l i m i t 

as i t a p p r o a c h e d t h e W a l k e r S p r i n g s Road c r o s s i n g . 

A d d i t i o n a l l y -- and t e l l i n g -- i s t h e f a c t t h a t t h e d a t a 

r e t r i e v e d f r o m t h e t r a i n ' s b l a c k box a l s o i n d i c a t e s t h a t t h e 

t r a i n was w i t h i n t h e s p e e d l i m i t and t h a t t h e h o r n was b e i n g 

s o u n d e d as t h e t r a i n a p p r o a c h e d t h e c r o s s i n g . 

E. C o n c l u s i o n on N e g l i g e n c e C l a i m s 

A f t e r c a r e f u l l y r e v i e w i n g t h e r e c o r d i n t h i s c a s e , we 

c o n c l u d e t h a t J o h n s o n f a i l e d t o e x e r c i s e r e a s o n a b l e c a r e , 

i . e . , t h a t he f a i l e d t o p r o p e r l y s t o p , l o o k , and l i s t e n , as 

r e q u i r e d by l a w when he a t t e m p t e d t o c r o s s t h e W a l k e r S p r i n g s 
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Road c r o s s i n g and t h a t he was c o n t r i b u t o r i l y n e g l i g e n t as a 

m a t t e r o f l a w . A c c o r d i n g l y , t h e t r i a l c o u r t e r r e d i n d e n y i n g 

N o r f o l k S o u t h e r n ' s m o t i o n f o r a JML and i n s u b m i t t i n g t h e 

J o h n s o n / R o l i s o n p l a i n t i f f s ' n e g l i g e n c e c l a i m s t o t h e j u r y . 

I I . Wantonness 

N o r f o l k S o u t h e r n c o n t e n d s t h a t t h e J o h n s o n / R o l i s o n 

p l a i n t i f f s f a i l e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e o f any 

w a n t o n n e s s on i t s p a r t and t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g i t s m o t i o n s f o r a JML and s u b m i t t i n g t h e w a n t o n n e s s 

c l a i m s t o t h e j u r y . 

"Wantonness i s c o n d u c t ' c a r r i e d on w i t h a 
r e c k l e s s o r c o n s c i o u s d i s r e g a r d o f t h e r i g h t s o r 
s a f e t y o f o t h e r s . ' A l a . Code 1975, § 6 - 1 1 - 2 0 ( b ) ( 3 ) . 
S p e c i f i c a l l y , w a n t o n n e s s i n v o l v e s t h e c o n s c i o u s 
d o i n g o f some a c t , o r t h e o m i s s i o n o f some d u t y , 
u n d e r k nowledge o f e x i s t i n g c o n d i t i o n s and w h i l e 
c o n s c i o u s t h a t f r o m t h e d o i n g o f s u c h a c t o r 
o m i s s i o n o f s u c h d u t y i n j u r y w i l l l i k e l y o r p r o b a b l y 
r e s u l t . B e f o r e a p a r t y can be s a i d t o be g u i l t y o f 
wanton c o n d u c t , i t must be shown t h a t , w i t h r e c k l e s s 
i n d i f f e r e n c e t o t h e c o n s e q u e n c e s , he c o n s c i o u s l y and 
i n t e n t i o n a l l y d i d some w r o n g f u l a c t o r o m i t t e d some 
known d u t y t h a t p r o d u c e d t h e i n j u r y . Hamme v. CSX  
T r a n s p . , I n c . , 621 So. 2d 281 ( A l a . 1 9 9 3 ) . " 

R i d g e w a y , 723 So. 2d a t 608. T h i s C o u r t has s t a t e d : 

"'"'Wantonness i s n o t m e r e l y a h i g h e r d e g r e e o f 
c u l p a b i l i t y t h a n n e g l i g e n c e . N e g l i g e n c e and 
w a n t o n n e s s , p l a i n l y and s i m p l y , a r e q u a l i t a t i v e l y 
d i f f e r e n t t o r t c o n c e p t s o f a c t i o n a b l e c u l p a b i l i t y . 
I m p l i c i t i n wanton, w i l l f u l , o r r e c k l e s s m i s c o n d u c t 
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i s an a c t i n g , w i t h k n o w l e d g e o f d a n g e r , o r w i t h 
c o n s c i o u s n e s s , t h a t t h e d o i n g o r n o t d o i n g o f some 
a c t w i l l l i k e l y r e s u l t i n i n j u r y 

an 
a 

i s 

" ' " ' N e g l i g e n c e i s u s u a l l y c h a r a c t e r i z e d as 
i n a t t e n t i o n , t h o u g h t l e s s n e s s , o r h e e d l e s s n e s s , 
l a c k o f due c a r e ; w hereas w a n t o n n e s s 
c h a r a c t e r i z e d as ... a c o n s c i o u s ... a c t . " S i m p l e 
n e g l i g e n c e i s t h e i n a d v e r t e n t o m i s s i o n o f d u t y ; and 
wanton o r w i l l f u l m i s c o n d u c t i s c h a r a c t e r i z e d as 
s u c h by t h e s t a t e o f m i nd w i t h w h i c h t h e a c t o r 
o m i s s i o n i s done o r o m i t t e d . " M c N e i l v. Munson S.S.  
L i n e s , 184 A l a . 420, [ 4 2 3 ] , 63 So. 992 
( 1 9 1 3 ) . . . . ' " ' " 

Ex p a r t e E s s a r y , 992 So. 2d 5, 9-10 ( A l a . 2 0 0 7 ) ( q u o t i n g 

T o l b e r t v. T o l b e r t , 903 So. 2d 103, 114-15 ( A l a . 2 0 0 4 ) , 

q u o t i n g i n t u r n o t h e r c a s e s ) ( e m p h a s i s o m i t t e d ) . To e s t a b l i s h 

a c l a i m o f w a n t o n n e s s , " t h e p l a i n t i f f must p r o v e t h a t t h e 

d e f e n d a n t , w i t h r e c k l e s s i n d i f f e r e n c e t o t h e c o n s e q u e n c e s , 

c o n s c i o u s l y and i n t e n t i o n a l l y d i d some w r o n g f u l a c t o r o m i t t e d 

some known d u t y . To be a c t i o n a b l e , t h a t a c t o r o m i s s i o n must 

p r o x i m a t e l y c a u s e t h e i n j u r y o f w h i c h t h e p l a i n t i f f 

c o m p l a i n s . " M a r t i n v. A r n o l d , 643 So. 2d 564 , 567 ( A l a . 

1 9 9 4 ) . P r o x i m a t e c a u s e i s an e s s e n t i a l e l e m e n t o f b o t h 

n e g l i g e n c e c l a i m s and w a n t o n n e s s c l a i m s . Gooden v. C i t y o f 

T a l l a d e g a , 966 So. 2d 232 ( A l a . 2 0 0 7 ) . 

As s e t f o r t h above: 
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"'The g e n e r a l r u l e , and g o v e r n i n g h e r e t o 
s u s t a i n t h e r u l i n g o f t h e t r i a l c o u r t , i s t h a t where 
a m o t o r i s t f a i l s t o " S t o p , Look & L i s t e n " b e f o r e 
c r o s s i n g a r a i l r o a d t r a c k , and he t h e r e b y r u n s i n t o 
o r c o l l i d e s w i t h a t r a i n on i t s t r a c k a t a p u b l i c 
c r o s s i n g , he i s g u i l t y o f c o n t r i b u t o r y n e g l i g e n c e as 
a m a t t e r o f l a w and h i s n e g l i g e n c e w i l l be t r e a t e d  
as t h e s o l e p r o x i m a t e c a u s e o f h i s i n j u r i e s . ' " 

R i d g e w a y , 723 So. 2d a t 605 ( q u o t i n g Lambeth v. G u l f M o b i l e & 

O h i o R.R., 273 A l a . 387 , 389, 141 So. 2d 170 , 172 (1 962)) 

( e m p h a s i s a d d e d ) . A l t h o u g h t h e J o h n s o n / R o l i s o n p l a i n t i f f s 

c o n t e n d t h a t t h e a c c i d e n t i n t h i s c a s e was c a u s e d by t h e 

b o x c a r s on t h e s i d e t r a c k o b s t r u c t i n g J o h n s o n ' s v i e w t o t h e 

s o u t h , t h e f a i l u r e o f t h e t r a i n crew t o sound t h e h o r n , and 

t h e e x c e s s i v e s p e e d o f t h e t r a i n , t h e e v i d e n c e , as d i s c u s s e d 

a b o ve, i n d i c a t e s t h a t J o h n s o n f a i l e d t o p r o p e r l y " s t o p , l o o k , 

and l i s t e n " as r e q u i r e d by l a w b e f o r e he a t t e m p t e d t o c r o s s 

t h e r a i l r o a d t r a c k . J o h n s o n ' s n e g l i g e n c e i n f a i l i n g t o " s t o p , 

l o o k , and l i s t e n " i s t r e a t e d as t h e s o l e p r o x i m a t e c a u s e o f 

t h e J o h n s o n / R o l i s o n p l a i n t i f f s ' i n j u r i e s . I d . A c c o r d i n g l y , 

any a l l e g e d w a n t o n n e s s on t h e p a r t o f N o r f o l k S o u t h e r n c o u l d 

n o t have been t h e p r o x i m a t e c a u s e o f t h e a c c i d e n t , and N o r f o l k 

S o u t h e r n was e n t i t l e d t o a JML on t h e w a n t o n n e s s c l a i m s . See 

M i d d a u g h v. C i t y o f Montgomery, 621 So. 2d 275 ( A l a . 

1 9 9 3 ) ( a f f i r m i n g a summary judgment on n e g l i g e n c e and 
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w a n t o n n e s s c l a i m s where t h e e v i d e n c e i n d i c a t e d t h a t t h e 

m o t o r i s t ' s f a i l u r e t o y i e l d a t i n t e r s e c t i o n was t h e s o l e 

p r o x i m a t e c a u s e o f t h e a c c i d e n t ) ; and B o r d e n v. CSX T r a n s p . ,  

I n c . , 843 F. Supp. 1410, 1424 n.9 (M.D. A l a . 1993) ( a f f i r m i n g 

a summary judgment on n e g l i g e n c e and w a n t o n n e s s c l a i m s i n 

r a i l r o a d - c r o s s i n g c a s e where p l a i n t i f f ' s f a i l u r e t o " s t o p , 

l o o k , and l i s t e n " a t c r o s s i n g was t h e s o l e p r o x i m a t e c a u s e o f 

t h e a c c i d e n t and s t a t i n g " i f a D e f e n d a n t i n t h e i n s t a n t c a s e 

had been wanton o r n e g l i g e n t , s u c h w a n t o n n e s s o r n e g l i g e n c e 

c o u l d n o t have been a p r o x i m a t e c a u s e o f t h e s u b j e c t 

a c c i d e n t " ) . 

I I I . N o r f o l k S o u t h e r n ' s P r o p e r t y - D a m a g e C l a i m 

N o r f o l k S o u t h e r n a s s e r t e d n e g l i g e n c e and w a n t o n n e s s 

c l a i m s a g a i n s t J o h n s o n , R o l i s o n , and R o l i s o n T r u c k i n g a l l e g i n g 

t h a t J o h n s o n , as an employee o f R o l i s o n and R o l i s o n T r u c k i n g , 

n e g l i g e n t l y and w a n t o n l y o p e r a t e d t h e l o g t r u c k so as t o c a u s e 

i t t o c o l l i d e w i t h a t r a i n b e i n g o p e r a t e d by N o r f o l k S o u t h e r n , 

c a u s i n g damage t o t h e t r a i n . The j u r y r e t u r n e d v e r d i c t s i n 

f a v o r o f J o h n s o n , R o l i s o n , and R o l i s o n T r u c k i n g on N o r f o l k 

S o u t h e r n ' s p r o p e r t y - d a m a g e c l a i m s . N o r f o l k S o u t h e r n f i l e d 

p o s t j u d g m e n t m o t i o n s t o a l t e r , amend, o r v a c a t e t h a t j u d g m e n t , 
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o r f o r a new t r i a l . B e c a u s e we have d e t e r m i n e d t h a t J o h n s o n ' s 

n e g l i g e n c e i n f a i l i n g t o p r o p e r l y " s t o p , l o o k , and l i s t e n " 

b e f o r e c r o s s i n g t h e r a i l r o a d t r a c k was t h e s o l e p r o x i m a t e 

c a u s e o f t h e a c c i d e n t , t h e judgment e n t e r e d on t h e v e r d i c t i n 

f a v o r o f J o h n s o n , R o l i s o n , and R o l i s o n T r u c k i n g on N o r f o l k 

S o u t h e r n ' s p r o p e r t y - d a m a g e c l a i m s must be r e v e r s e d . Any 

m o t i o n t o d i s m i s s b a s e d on N o r f o l k S o u t h e r n ' s p r i o r p e n d i n g 

f e d e r a l a c t i o n s h o u l d be a d d r e s s e d by t h e p a r t i e s and t h e 

t r i a l c o u r t on remand. 

C o n c l u s i o n 

We r e v e r s e t h e judgment e n t e r e d i n f a v o r o f t h e 

J o h n s o n / R o l i s o n p l a i n t i f f s on t h e i r n e g l i g e n c e and w a n t o n n e s s 

c l a i m s a g a i n s t N o r f o l k S o u t h e r n . We a l s o r e v e r s e t h e judgment 

i n f a v o r o f J o h n s o n , R o l i s o n , and R o l i s o n T r u c k i n g on N o r f o l k 

S o u t h e r n ' s c l a i m s s e e k i n g r e c o v e r y f o r damage t o i t s p r o p e r t y . 

B e c a u s e we a r e r e v e r s i n g t h e judgment on t h e g r o u n d s a d d r e s s e d 

a b ove, we p r e t e r m i t d i s c u s s i o n o f t h e r e m a i n i n g i s s u e s 

p r e s e n t e d . 

REVERSED AND REMANDED. 

W o o d a l l , S t u a r t , P a r k e r , Shaw, and M a i n , J J . , c o n c u r . 

M urdock, J . , c o n c u r s i n t h e r e s u l t . 

Cobb, C . J . , d i s s e n t s . 

[ s u b s t i t u t e d p. 56] 
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MURDOCK, J u s t i c e ( c o n c u r r i n g i n t h e r e s u l t ) . 

B a s e d on my r e v i e w o f o t h e r p h o t o g r a p h i c - e v i d e n c e c a s e s , 

I am i n agreement w i t h t h e main o p i n i o n ' s i m p l i c i t c o n c l u s i o n s 

t h a t , b a s e d on t h e p a r t i c u l a r e v i d e n c e i n t h i s c a s e , t h e j u r y 

c o u l d n o t r e a s o n a b l y have f o u n d t h a t Ronny P. J o h n s o n was n o t 

c o n t r i b u t o r i l y n e g l i g e n t and t h a t t h e j u r y ' s a p p a r e n t v e r d i c t 

o t h e r w i s e was p l a i n l y and p a l p a b l y wrong. See C h r i s t i a n s e n v.  

H a l l , 567 So. 2d 1338, 1341 ( A l a . 1 9 9 0 ) . On t h i s b a s i s , I 

c o n c u r i n t h e r e s u l t . 
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COBB, C h i e f J u s t i c e ( d i s s e n t i n g ) . 

I r e s p e c t f u l l y d i s s e n t . F o r a l l t h e d i s c u s s i o n o f f a c t s 

and l a w i n t h e m a j o r i t y o p i n i o n , t h i s c a s e s i m p l y d e v o l v e s t o 

t h e C o u r t ' s s u b s t i t u t i n g i t s o p i n i o n o f what t h e e v i d e n c e 

showed f o r t h e j u r y ' s v i e w , i . e . , t h a t Ronny P. J o h n s o n ' s 

t e s t i m o n y as t o what o c c u r r e d , c o r r o b o r a t e d as i t was b y o t h e r 

w i t n e s s e s a t t h e s c e n e o f t h e a c c i d e n t , " i s b e l i e d b y t h e ... 

p h o t o g r a p h i c e v i d e n c e p r e s e n t e d by N o r f o l k S o u t h e r n . " So. 

3d a t . The C o u r t a l s o i m p r o p e r l y i n v a d e s t h e p r o v i n c e o f 

t h e j u r y when i t p r o c e e d s t o w e i g h a n d t o d i s c a r d t h e 

t e s t i m o n y i n d i c a t i n g t h a t t h i s p h o t o g r a p h i c e v i d e n c e d i d n o t 

a c c u r a t e l y d e p i c t t h e c i r c u m s t a n c e s o f t h e c r o s s i n g on t h e day 

o f t h e a c c i d e n t . So. 3d a t . M o r e o v e r , I b e l i e v e t h a t 

t h e m a j o r i t y ' s r e l i a n c e on R i d g e w a y v. CSX T r a n s p . , I n c . , 723 

So. 2d 600 ( A l a . 1 9 9 8 ) , i s m i s p l a c e d . I n t h a t c a s e , b o t h 

e y e w i t n e s s e s t e s t i f i e d t h a t t h e p l a i n t i f f d i d n o t s t o p a t t h e 

r a i l r o a d c r o s s i n g and t h e p l a i n t i f f d i d n o t m a i n t a i n t h a t she 

d i d s t o p ; h e r c o n t e n t i o n was t h a t she was d i s t r a c t e d by a 

t r a f f i c s i g n a l b e y o n d t h e r a i l r o a d c r o s s i n g . 

I n t h i s c a s e , J o h n s o n ' s t e s t i m o n y a l o n e c o n s t i t u t e s 

s u b s t a n t i a l e v i d e n c e o f h i s c o m p l i a n c e w i t h t h e d u t y t o s t o p , 

l o o k , and l i s t e n . D e puty M i c h a e l R o b i n s o n ' s t e s t i m o n y t e n d s 
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t o s u p p o r t J o h n s o n ' s t e s t i m o n y . I n f a c t , t h e e v i d e n c e i s 

u n d i s p u t e d t h a t J o h n s o n s t o p p e d h i s f u l l y l o a d e d l o g t r u c k a t 

t h e r a i l r o a d c r o s s b u c k a t t h e s i t e o f t h e a c c i d e n t and t h e n 

e a s e d h i s t r u c k f o r w a r d i n an a t t e m p t t o see a r o u n d t h e 

b o x c a r s p a r k e d t o t h e s o u t h o f t h e c r o s s i n g on a s i d e t r a c k . 

I n a d d i t i o n t o J o h n s o n ' s t e s t i m o n y t h a t h i s v i e w o f t h e t r a c k s 

t o t h e s o u t h was o b s t r u c t e d by t h e b o x c a r s u n t i l t h e nose o f 

h i s t r u c k was on t h e t r a c k s , t h r e e o t h e r w i t n e s s e s t e s t i f i e d 

t h a t , on t h e day o f t h e a c c i d e n t , t h e i r a u t o m o b i l e s , n o t a 

much l o n g e r t r a c t o r - t r a i l e r , w o u l d have had t o have been v e r y 

c l o s e t o t h e r a i l s i n o r d e r f o r t h e d r i v e r t o see a r o u n d t h e 

b o x c a r s . C o n f l i c t i n g t e s t i m o n y by t h e s c h o o l - b u s d r i v e r and 

t h e a c c i d e n t r e c o n s t r u c t i o n i s t p r e s e n t i s s u e s o f f a c t f o r t h e 

j u r y , as does t h e d i m e n s i o n a l a c c u r a c y o f t h e r e e n a c t m e n t 

p h o t o g r a p h s . J o h n s o n and o t h e r w i t n e s s e s v i e w i n g t h e 

p h o t o g r a p h s t e s t i f i e d t h a t t h e p h o t o g r a p h s d i d n o t a c c u r a t e l y 

r e f l e c t t h e s i t u a t i o n J o h n s o n f a c e d on t h e day o f t h e 

a c c i d e n t . 

As t h i s C o u r t has s t a t e d many t i m e s b e f o r e : 

"'[A] j u r y v e r d i c t i s presumed t o be 
c o r r e c t , and t h a t p r e s u m p t i o n i s 
s t r e n g t h e n e d by t h e t r i a l c o u r t ' s d e n i a l o f 
a m o t i o n f o r a new t r i a l . Cobb v. M a c M i l l a n  
B l o e d e l , I n c . , 604 So. 2d 344 ( A l a . 1 9 9 2 ) . 
I n r e v i e w i n g a j u r y v e r d i c t , an a p p e l l a t e 
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c o u r t must c o n s i d e r t h e e v i d e n c e i n t h e 
l i g h t most f a v o r a b l e t o t h e p r e v a i l i n g 
p a r t y , and i t w i l l s e t a s i d e t h e v e r d i c t 
o n l y i f i t i s p l a i n l y and p a l p a b l y wrong. 

I d . ' " 

L i n e v. V e n t u r a , 38 So. 3d 1, 8 ( A l a . 2 0 0 9 ) ( q u o t i n g D e lchamps, 

I n c . v. B r y a n t , 738 So. 2d 824, 831 ( A l a . 1 9 9 9 ) ) . E q u a l l y 

w e l l s e t t l e d i s t h e p r i n c i p l e t h a t an a p p e l l a t e c o u r t may n o t 

s u b s t i t u t e i t s e l f f o r t h e t r i e r o f f a c t -- h e r e t h e j u r y -- on 

m a t t e r s o f w i t n e s s c r e d i b i l i t y . 
" I n t h i s j u r i s d i c t i o n i t i s a g e n e r a l r u l e o f l a w , 

f i r m l y s e t t l e d , l o n g m a i n t a i n e d and w e l l u n d e r s t o o d by 
t h e l e g a l p r o f e s s i o n , t h a t w i t h i n t h e p r o v i n c e o f 
a p p e l l a t e r e v i e w we a r e n o t e x p e c t e d t o d e t e r m i n e 
w h e t h e r o r n o t w i t n e s s e s a r e d e p o s i n g t o t h e t r u t h when 
t h e y g i v e e v i d e n c e i n t h e t r i a l o f a c a u s e i n t h e n i s i 
p r i u s c o u r t . T h i s i s a p r e r o g a t i v e e x c l u s i v e l y f o r t h e 
j u r y o r t h e t r i a l j u d g e . The r e a s o n f o r t h i s r u l e i s 
e v i d e n t . 

"... We a r e c o n f r o n t e d w i t h a r e c o r d i n w h i c h i t i s 
d i s c l o s e d t h a t one g r o u p o f w i t n e s s e s r e l a t e d a s t a t e o f 
f a c t s and a n o t h e r g r o u p gave an e n t i r e l y d i f f e r e n t and 
c o n t r a r y d e s c r i p t i o n o f t h e same o b j e c t . T h i s r e s u l t s i n 
an i r r e c o n c i l a b l e c o n f l i c t i n t h e e v i d e n c e , and o n l y t h e 
j u r y was empowered t o s o l v e t h e f a c t u a l p r o b l e m . We 
w o u l d do s e r i o u s v i o l e n c e t o t h e r u l e by w h i c h we a r e 
g u i d e d i f we s h o u l d assume t h e p r o v i n c e and p r e r o g a t i v e 
o f t h e j u r y . M o b i l e & O h i o R. Co. v. B a r b e r , 2 A l a . App. 
507, 56 So. 858 [ ( 1 9 1 1 ) ] ; Montgomery C i t y L i n e s v.  
Hawes, 31 A l a . App. 564, 20 So. 2d 536 [ ( 1 9 4 4 ) ] ; W i l l i a m  
E. H a r d e n , I n c . v. H a r d e n , 29 A l a . App. 411, 197 So. 94 
[ ( 1 9 4 0 ) ] ; N a t i o n a l L i f e & A c c i d e n t I n s . Co. v. S a f f o l d , 
225 A l a . 664, 144 So. 816 [ ( 1 9 3 2 ) ] ; U.S. C a s t I r o n P i p e  
& F o u n d r y Co. v. G r a n g e r , 172 A l a . 546, 55 So. 244 
[ ( 1 9 1 1 ) ] . " 
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B i r m i n g h a m E l e c . Co. v. L i n n , 33 A l a . App. 486, 488-89, 34 So. 

2d 715, 717 ( 1 9 4 8 ) . See a l s o G r e a t e r F r i e n d s h i p A.M.E. C h u r c h  

v. Spann, 336 So. 2d 1087 ( A l a . 1 9 7 6 ) ; Ex p a r t e S h o a f , 186 

A l a . 394, 64 So. 615 ( 1 9 1 4 ) ; and R o z e l l v. C h i l d e r s , 888 So. 

2d 1244 ( A l a . C i v . App. 2 0 0 4 ) . I do n o t b e l i e v e t h a t t h e 

r e e n a c t m e n t p h o t o g r a p h s i n t h i s c a s e , c h a l l e n g e d as t o 

a c c u r a c y as t h e y were, a r e s u f f i c i e n t t o overcome t h i s 

s t a n d a r d o r t o p e r m i t t h i s C o u r t t o s u b s t i t u t e i t s v i e w o f t h e 

e v i d e n c e f o r t h a t o f t h e j u r y ' s . A c c o r d i n g l y , I d i s s e n t . 
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