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We g r a n t e d t h e S t a t e ' s p e t i t i o n f o r a w r i t o f c e r t i o r a r i 

t o d e t e r m i n e an i s s u e o f f i r s t i m p r e s s i o n : w h e t h e r i n t h e 

2 1 s t c e n t u r y an i n d i c t m e n t t h a t c h a r g e s t h e f t o f f u n d s i n a 

c e r t a i n d o l l a r amount, i n v i o l a t i o n o f § 13A-8-3, A l a . Code 

1975, b u t does n o t d e s i g n a t e t h e medium o f e x c h a n g e 1 o f t h o s e 

f u n d s i s l e g a l l y s u f f i c i e n t . 

F a c t s and P r o c e d u r a l H i s t o r y 

M i t c h e l l R o f f l e r and M i c h e l l e R o f f l e r o p e r a t e d a 

f u r n i t u r e s t o r e , G u l f C o a s t F u r n i t u r e , i n M o b i l e . The 

R o f f l e r s o f f e r e d c u s t o m e r s t h e o p t i o n o f p u r c h a s i n g f u r n i t u r e 

t h r o u g h a l a y a w a y p l a n . A c u s t o m e r p a r t i c i p a t i n g i n t h e 

l a y a w a y p l a n made m o n t h l y payments t o w a r d h i s o r h e r 

f u r n i t u r e p u r c h a s e w i t h o u t h a v i n g t o f o r m a l l y a p p l y f o r new 

c r e d i t . The R o f f l e r s a c c e p t e d l a y a w a y payments i n c a s h , 

c h e c k , t w o - p a r t y c h e c k , t h i r d - p a r t y c h e c k , c r e d i t - c a r d 

t r a n s a c t i o n , and d e b i t - c a r d t r a n s a c t i o n . When a c u s t o m e r had 

p a i d t h e t o t a l p u r c h a s e p r i c e o f t h e f u r n i t u r e t h a t had been 

1A "medium o f e x c h a n g e " i s d e f i n e d as " s o m e t h i n g commonly 
a c c e p t e d i n ex c h a n g e f o r goods and s e r v i c e s and r e c o g n i z e d as 
r e p r e s e n t i n g a s t a n d a r d o f v a l u e . " M e r r i a m - W e b s t e r ' s  
C o l l e g i a t e D i c t i o n a r y 771 ( 1 1 t h ed. 2 0 0 3 ) . 

2 



1090007 

p l a c e d on l a y a w a y , t h e R o f f l e r s w o u l d d e l i v e r t h e f u r n i t u r e t o 

t h e c u s t o m e r w i t h i n a r e a s o n a b l e t i m e . 

On J a n u a r y 6, 2006, t h e C i t y o f M o b i l e p a d l o c k e d t h e 

d o o r s o f G u l f C o a s t F u r n i t u r e b e c a u s e , i t s a i d , t h e R o f f l e r s 

had f a i l e d t o pay c i t y s a l e s t a x e s . A t t h a t t i m e , t h e 

R o f f l e r s had s e v e r a l a c t i v e l a y a w a y a c c o u n t s a t t h e f u r n i t u r e 

s t o r e . When some o f t h e l a y a w a y c u s t o m e r s a t t e m p t e d t o 

i n q u i r e a b o u t t h e i r a c c o u n t s a n d / o r t h e i r f u r n i t u r e , t h e y 

l e a r n e d t h a t t h e R o f f l e r s c o u l d n o t be l o c a t e d . A c r i m i n a l 

i n v e s t i g a t i o n was commenced, and, on November 6, 2006, a 

M o b i l e C o u n t y g r a n d j u r y i s s u e d an i n d i c t m e n t c h a r g i n g 

M i t c h e l l R o f f l e r w i t h 23 c o u n t s o f t h e f t . E a c h c o u n t 

r e p r e s e n t e d a l a y a w a y c u s t o m e r t o whom t h e i n d i c t m e n t a s s e r t e d 

R o f f l e r owed e i t h e r money o r f u r n i t u r e , and e a c h c o u n t r e a d 

s u b s t a n t i a l l y t h e same e x c e p t f o r t h e name o f t h e p r o p e r t y 

owner and t h e m o n e t a r y amount. F o r e x a m p l e , c o u n t one o f t h e 

i n d i c t m e n t r e a d : 

"The G r a n d J u r y o f s a i d C o u n t y c h a r g e [ s ] t h a t , 
b e f o r e t h e f i n d i n g o f t h i s i n d i c t m e n t , MITCHELL 
ROFFLER, whose name i s o t h e r w i s e unknown t o t h e 
G r a n d J u r y , d i d k n o w i n g l y o b t a i n o r e x e r t 
u n a u t h o r i z e d c o n t r o l o v e r t h e p r o p e r t y o f a n o t h e r , 
w i t h i n t e n t t o d e p r i v e t h e owner t h e r e o f , t o w i t : 
s i x t h o u s a n d d o l l a r s ($6,000.00) t h e p r o p e r t y o f 
Randy G a r n e r , i n v i o l a t i o n o f § 13A-8-3 o f t h e Code 
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o f A l a b a m a , a g a i n s t t h e p e a c e and d i g n i t y o f t h e 
S t a t e o f A l a b a m a . " 

A s i m i l a r i n d i c t m e n t was i s s u e d a g a i n s t M i c h e l l e R o f f l e r . On 

J a n u a r y 14, 2007, t h e R o f f l e r s a p p e a r e d i n t h e M o b i l e C i r c u i t 

C o u r t t o e n t e r p l e a s o f n o t g u i l t y . The c a s e s a g a i n s t t h e 

R o f f l e r s were c o n s o l i d a t e d . D u r i n g p r e l i m i n a r y m a t t e r s b e f o r e 

t h e t r i a l , t h e S t a t e d i s m i s s e d 8 o f t h e 23 c o u n t s i n e a c h o f 

t h e i n d i c t m e n t s b e c a u s e t h e c o m p l a i n i n g w i t n e s s e s f a i l e d t o 

a p p e a r i n c o u r t . The R o f f l e r s moved t o d i s m i s s t h e o t h e r 15 

c o u n t s i n e a c h o f t h e i n d i c t m e n t s , a r g u i n g t h a t t h e 

i n d i c t m e n t s f a i l e d t o c h a r g e o f f e n s e s b e c a u s e t h e c o u n t s d i d 

n o t s p e c i f y t h e medium o f e x c h a n g e o f t h e m o n e t a r y amounts 

a l l e g e d l y s t o l e n . S p e c i f i c a l l y , t h e y f a u l t e d t h e l a n g u a g e i n 

t h e c o u n t s f o r f a i l i n g t o s p e c i f y t h e means by w h i c h t h e 

R o f f l e r s had r e c e i v e d t h e f u n d s . A c c o r d i n g t o t h e R o f f l e r s , 

t h e l a n g u a g e i n e a c h c o u n t d i d n o t p r o v i d e them w i t h a d e q u a t e 

n o t i c e o f t h e S t a t e ' s c h a r g e so as t o a l l o w them t o a d e q u a t e l y 

p r e p a r e a d e f e n s e and t o a v o i d t h e r i s k o f d o u b l e j e o p a r d y . 

The t r i a l c o u r t d i s m i s s e d t h e i n d i c t m e n t s w i t h p r e j u d i c e , 

h o l d i n g t h a t t h e i n d i c t m e n t s were l e g a l l y i n s u f f i c i e n t b e c a u s e 

e a c h c o u n t d i d n o t s t a t e t h e medium o f e x c h a n g e o f t h e f u n d s 
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a l l e g e d l y s t o l e n . 2 I n r e a c h i n g i t s c o n c l u s i o n , t h e t r i a l 

c o u r t r e l i e d on S h u b e r t v. S t a t e , 488 So. 2d 44 ( A l a . C r i m . 

App. 1 9 8 6 ) , w h i c h h e l d t h a t an i n d i c t m e n t c h a r g i n g t h e t h e f t 

o f $10,000 was l e g a l l y i n s u f f i c i e n t b e c a u s e i t f a i l e d t o 

i d e n t i f y " w h e t h e r t h e d e f e n d a n t s were c h a r g e d w i t h s t e a l i n g 

U n i t e d S t a t e s c u r r e n c y , a c h e c k , o r c o a l . " 488 So. 2d a t 47. 

The S t a t e a p p e a l e d t h e d i s m i s s a l o f t h e i n d i c t m e n t s . 

On A u g u s t 7, 2009, t h e C o u r t o f C r i m i n a l A p p e a l s , i n an 

u n p u b l i s h e d memorandum, a f f i r m e d t h e t r i a l c o u r t ' s d i s m i s s a l 

o f t h e i n d i c t m e n t s . S t a t e v. R o f f l e r , [No. CR-08-0045, A u g u s t 

7, 2 0 0 9 ] ___ So. 3d ___ ( A l a . C r i m . App. 2 0 0 9 ) . The S t a t e 

p e t i t i o n e d t h i s C o u r t f o r c e r t i o r a r i r e v i e w o f t h e C o u r t o f 

C r i m i n a l A p p e a l s ' d e c i s i o n . We g r a n t e d t h e w r i t ; we now 

r e v e r s e and remand. 

S t a n d a r d o f R e v i e w 

The l e g a l s u f f i c i e n c y o f an i n d i c t m e n t i s r e v i e w e d de 

novo. E s k r i d g e v. S t a t e , 709 So. 2d 1348, 1350 ( A l a . C r i m . 

App. 1 9 9 7 ) . 

D i s c u s s i o n 

2The t r i a l c o u r t a l s o h e l d t h a t a f a t a l v a r i a n c e e x i s t e d 
b e t ween t h e i n d i c t m e n t s and t h e e v i d e n c e p r o f f e r e d by t h e 
S t a t e . 
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The S t a t e p r e s e n t s an i s s u e o f f i r s t i m p r e s s i o n : w h e t h e r 

i n t h e 2 1 s t c e n t u r y an i n d i c t m e n t c h a r g i n g t h e o f f e n s e o f 

t h e f t o f a c e r t a i n d o l l a r amount o f f u n d s i n v i o l a t i o n o f t h e 

s t a t u t o r y p r o v i s i o n s d e f i n i n g t h e o f f e n s e s o f t h e f t , see § 

13A-8-1 e t s e q . , A l a . Code 1975, i s l e g a l l y s u f f i c i e n t i f i t 

i d e n t i f i e s t h e d o l l a r amount o f t h e f u n d s a l l e g e d l y t a k e n b u t 

does n o t i d e n t i f y t h e medium o f e x c h a n g e o f t h o s e f u n d s . I n 

1986, t h e C o u r t o f C r i m i n a l A p p e a l s h e l d : 

" [ T ] h e i n d i c t m e n t i n t h i s c a s e was ' b a d ' b e c a u s e i t 
m e r e l y a l l e g e d t h e t h e f t o f ' t o - w i t : $10,000.00, t h e 
p r o p e r t y o f t o - w i t : THOMAS BURKE' w i t h o u t f u r t h e r 
d e s c r i p t i o n o f t h e p r o p e r t y t a k e n . 

"'The i n d i c t m e n t i n t h i s c a s e i s bad. I t 
s h o u l d have a v e r r e d t h e number and 
d e n o m i n a t i o n o f t h e c o i n s , o r o f some o f 
them, o r t h a t t h e same were t o t h e g r a n d 
j u r y unknown. Such have been t h e r u l i n g s 
o f t h i s c o u r t ; and, as t h i s r e q u i r e m e n t i s 
b o t h r e a s o n a b l e and e a s i l y c o n f o r m e d t o , 
a r e u n w i l l i n g t o d e p a r t f r o m i t . S t a t e  
Murphy, 6 A l a . 845 [ ( 1 8 4 4 ) ] ; D u B o i s 
S t a t e , 5 0 A l a . 139 [ ( 1 8 7 4 ) ] ; G r a n t 

we 
v. 
v. 
v. 

S t a t e , 5 5 A l a . 201 [ ( 1 8 7 6 ) ] ; Whart. C r i m .  
P l . § 218.' B u r n e y v. S t a t e , 87 A l a . 80, 
6 So. 391, 392 (1889) ( t w o - c o u n t i n d i c t m e n t 
d e s c r i b i n g p r o p e r t y as 'two h u n d r e d d o l l a r s 
i n g o l d c o i n o f t h e U n i t e d S t a t e s ' and 'two 
h u n d r e d d o l l a r s ' ) . 

"'Reed v. S t a t e , 88 A l a . 36, 6 So. 840 (18 8 9) 
( i n d i c t m e n t c h a r g i n g t h e f t o f ' t h r e e d o l l a r s and 
s i x t y c e n t s i n money o f t h e U n i t e d S t a t e s o f 
A m e r i c a ' i s ' d e f e c t i v e and i n s u f f i c i e n t i n n o t 
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s t a t i n g t h e number and d e n o m i n a t i o n ' ) ; G r a n t v.  
S t a t e , 55 A l a . 201, 208 ( 1 8 7 6 ) ( ' T h e i n d i c t m e n t [ f o r 
l a r c e n y ] must a l s o , s t a t e t h e k i n d and d e s c r i p t i o n 
o f t h e goods s t o l e n . I f t h e l a r c e n y i s o f c o i n , t h e 
number and d e n o m i n a t i o n must be s t a t e d When t h e 
s p e c i e s and d e n o m i n a t i o n o f t h e c o i n a r e unknown t o 
t h e g r a n d j u r y , t h e f a c t may be a v e r r e d , and a 
g e n e r a l d e s c r i p t i o n , as so many d o l l a r s i n g o l d , o r 
i n s i l v e r c o i n , w i l l be s u f f i c i e n t . ' ) ; C r o k e r v. 
S t a t e , 47 A l a . 53, 57 ( 1 8 7 2 ) ( T h e d e s c r i p t i o n o f 
money i n t h e i n d i c t m e n t as ' t e n d o l l a r s i n money o f 
U n i t e d S t a t e s c u r r e n c y ' was 'too i n d e f i n i t e . The 
t e r m " c u r r e n c y , " when a p p l i e d t o t h e medium o f 
t r a d e , means e q u a l l y c o i n , bank n o t e s , o r n o t e s 
i s s u e d by t h e g o v e r n m e n t . ' ) ; S t a t e v. Murphy, 6 A l a . 
845, 851 (1844) ('[T]he l a w r e q u i r e s t h e 
d e n o m i n a t i o n and number o f c o i n t o be s t a t e d i n t h e 
i n d i c t m e n t . ' ) . See a l s o L e v y v. S t a t e , 79 A l a . 259 
( 1 8 8 5 ) ; Edwards v. S t a t e , 379 So. 2d 336 ( A l a . C r . 
App. 1 9 7 9 ) , c e r t . d e n i e d , Ex p a r t e E d w a r d s , 379 So. 
2d 339 ( A l a . 1 9 8 0 ) . T h i s s p e c i f i c p r i n c i p l e i s 
e x p r e s s l y n o t e d i n § 15-8-5, [ A l a . Code 1975,] w h i c h 
d i r e c t s t h a t 'words u s e d i n an i n d i c t m e n t must be 
c o n s t r u e d i n t h e i r u s u a l a c c e p t a t i o n i n common 
l a n g u a g e . ' See W i l k e r s o n v. S t a t e , 23 A l a . App. 520, 
128 So. 777 ( 1 9 3 0 ) . 

"The p r o p e r f o r m f o r an i n d i c t m e n t f o r t h e f t by 
d e c e p t i o n u n d e r § 13A-8-3 i s f o u n d i n t h e I n d i c t m e n t  
and W a r r a n t M a n u a l p r e p a r e d by t h e Alabama Law 
I n s t i t u t e and t h e A l a b a m a O f f i c e o f P r o s e c u t i o n 
S e r v i c e s a t pp. 8-1 and 8 - 1 ( a ) . A l t h o u g h t h e r e a r e 
two a l t e r n a t i v e f orms p r o v i d e d f o r a c h a r g e o f t h e f t 
by d e c e p t i o n , e a c h o f t h o s e a l t e r n a t i v e s b e g i n s , 
'A.B. d i d k n o w i n g l y o b t a i n , by d e c e p t i o n , c o n t r o l 
o v e r ( d e s c r i p t i o n o f p r o p e r t y ) , E v e r y 
i n d i c t m e n t f o r m f o r t h e f t o f p r o p e r t y c o n t a i n s t h e 
same ' ( d e s c r i p t i o n o f p r o p e r t y ) ' r e q u i r e m e n t . 

" ' O b v i o u s l y , a c h e c k i s n o t money,' and i n an 
i n d i c t m e n t , an a l l e g a t i o n o f c o n v e r s i o n o f money 
w i l l n o t c o v e r a c o n v e r s i o n o f a c h e c k . C a r r v. 
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S t a t e , 104 A l a . 43, 16 So. 155, 1 60 (18 94 ). See 
a l s o U n i t e d S t a t e s v. F e r n a n d o , 745 F.2d 1328, 1330 
( 1 0 t h C i r . 1 9 8 4 ) ( ' [ S ] t a t e c o u r t s have i n t e r p r e t e d 
"money" ... as n o t i n c l u d i n g c h e c k s . ' ) . 'The word 
" d o l l a r s " i m p a r t s t o t h e common u n d e r s t a n d i n g , t h e 
m e a ning o f a t h i n g o f v a l u e , ' and t h e i n d i c t m e n t 
must ' d e s i g n a t e t h e k i n d o f d o l l a r s s t o l e n . ' 
L e o n a r d v. S t a t e , 115 A l a . 80 , 22 So. 564 , 565 
( 1 8 9 7 ) . 'A c h e c k i s a w r i t t e n o r d e r , o r r e q u e s t , 
f o r t h e payment o f money, a d d r e s s e d t o a bank o r 
b a n k e r . ' Thompson v. S t a t e , 49 A l a . 16, 18 ( 1 8 7 3 ) . 
'A c h e c k i s e s s e n t i a l l y c o m m e r c i a l p a p e r , p o s s e s s i n g 
t h e a t t r i b u t e s o f a c o n t r a c t , and c e r t a i n 
c h a r a c t e r i s t i c s o f p r o p e r t y , and i t i s e q u i v a l e n t t o 
a p r o m i s e t o pay upon t h e p a r t o f t h e d r a w e r . I t i s 
e x e c u t o r y i n i t s n a t u r e . ' S c o t t v. S t a t e , 33 A l a . 
App. 328, 330, 33 So. 2d 390 ( 1 9 4 8 ) . 'A c h e c k i s a 
c o n t r a c t . ' Gooch v. S t a t e , 24 9 A l a . 477 , 47 9, 31 
So. 2d 776 ( 1 9 4 7 ) . 

"The i n d i c t m e n t u s e d a ' d o l l a r s i g n ' i n 
d e s c r i b i n g t h e p r o p e r t y , w h i c h i s ' [ t ] h e s y m b o l ($) 
f o r a d o l l a r o r d o l l a r s when p l a c e d b e f o r e a 
n u m e r a l . ' The A m e r i c a n H e r i t a g e D i c t i o n a r y o f t h e  
E n g l i s h Language 3 8 9 (19 6 9 ) ; W e b s t e r ' s T h i r d New  
I n t e r n a t i o n a l D i c t i o n a r y 670 ( 1 9 7 1 ) . A ' d o l l a r ' i s 
' [ t ] h e b a s i c m o n e t a r y u n i t o f t h e U n i t e d S t a t e s , 
A u s t r a l i a , Canada, E t h i o p i a , Guyana, L i b e r i a , 
M a l a y s i a , New Z e a l a n d , T r i n i d a d and Tobago, W e s t e r n 
Samoa, and o f Hong Kong and S i n g a p o r e , e q u a l t o 100 
c e n t s , ' w i t h t h e r a t e s o f e x c h a n g e and e q u i v a l e n c e 
i n U.S. d o l l a r s d i f f e r i n g . A m e r i c a n H e r i t a g e 389. 
A ' d o l l a r ' i s '1: an o l d German t a l e r c o i n 2: any 
one o f a number o f c o i n s o f v a r i o u s c o u n t r i e s 
p a t t e r n e d a f t e r t h e t a l e r : ... 3a: t h e b a s i c 
m o n e t a r y u n i t o f t h e U.S. s e r v i n g as a medium 
s t a n d a r d , o r b a s i s o f f o r e i g n e x c h a n g e ' 
W e b s t e r ' s 669. 

" I t i s f u n d a m e n t a l t h a t an i n d i c t m e n t 'must 
s t a t e t h e f a c t s c o n s t i t u t i n g t h e o f f e n s e i n o r d i n a r y 
and c o n c i s e l a n g u a g e , ... i n s u c h a manner as t o 
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e n a b l e a p e r s o n o f common u n d e r s t a n d i n g t o know what 
i s i n t e n d e d and w i t h t h a t d e g r e e o f c e r t a i n t y w h i c h 
w i l l e n a b l e t h e c o u r t , on c o n v i c t i o n , t o p r o n o u n c e 
t h e p r o p e r j u d g m e n t . ' Alabama Code 1975, § 15-8-25. 
' I n d i c t m e n t s c a n n o t be a i d e d by i n t e n d m e n t , b u t must 
p o s i t i v e l y and e x p l i c i t l y s t a t e what t h e p r i s o n e r i s 
c a l l e d upon t o a n s w e r . ' S t a t e v. Seay, 3 Stew. 123, 
130-31 ( A l a . 1 8 3 0 ) . 

"From t h e i n d i c t m e n t i n t h i s c a s e , i t c a n n o t be 
a s c e r t a i n e d w h e t h e r t h e d e f e n d a n t s were c h a r g e d w i t h 
s t e a l i n g U n i t e d S t a t e s c u r r e n c y , a c h e c k , o r c o a l . " 

S h u b e r t v. S t a t e , 488 So. 2d a t 46-47. 

I n r e a c h i n g i t s c o n c l u s i o n i n S h u b e r t , t h e C o u r t o f 

C r i m i n a l A p p e a l s r e l i e d upon p r e c e d e n t a p p l i c a b l e t o t h e 

d e s c r i p t i o n o f p r o p e r t y t a k e n i n an i n d i c t m e n t c h a r g i n g a 

common-law t h e f t , w h i c h i n c l u d e d l a r c e n y , e m b e z z l e m e n t , and 

f a l s e p r e t e n s e s , and a p p l i e d t h a t p r e c e d e n t t o t h e d e s c r i p t i o n 

o f p r o p e r t y t a k e n when c h a r g i n g t h e f t o f p r o p e r t y , an o f f e n s e 

d e f i n e d i n § 13A-8-1 e t s e q . , A l a . Code 1975. I n an 

i n d i c t m e n t c h a r g i n g common-law t h e f t o f a c e r t a i n d o l l a r 

amount o f f u n d s , t h e medium o f e x c h a n g e when d e s c r i b i n g t h e 

p r o p e r t y t a k e n was m a t e r i a l b e c a u s e t h e medium o f e x c h a n g e 

d e t e r m i n e d t h e v a l u e o f t h e f u n d s t a k e n . F o r e x a m p l e , i n 

1844, t h e v a l u e o f f i v e g o l d c o i n s d i d n o t e q u a l t h e v a l u e o f 

f i v e s i l v e r c o i n s ; t h e r e f o r e , i n 1844, t o a d e q u a t e l y d e s c r i b e 

t h e p r o p e r t y i n an i n d i c t m e n t c h a r g i n g common-law t h e f t o f an 

9 



1090007 

amount o f f u n d s t h e medium o f exc h a n g e had t o be d e s c r i b e d t o 

d e t e r m i n e t h e v a l u e o f t h e f u n d s t a k e n . See S t a t e v. Murphy, 

6 A l a . 845, 851 ( 1 8 4 4 ) ( r e q u i r i n g t h a t t h e d e n o m i n a t i o n and 

number o f c o i n s be s p e c i f i e d i n t h e i n d i c t m e n t ) . Hence, when 

p l e a d i n g common-law t h e f t o f a c e r t a i n amount o f f u n d s , 

d e s c r i b i n g t h e medium o f exc h a n g e was m a t e r i a l , and, i f t h e 

i n d i c t m e n t d i d n o t i n c l u d e t h e medium o f e x c h a n g e , t h e 

i n d i c t m e n t was l e g a l l y i n s u f f i c i e n t . 

I n t h e 2 1 s t c e n t u r y , however, t h e v a r i o u s mediums o f 

ex c h a n g e r e p r e s e n t t h e same s t a n d a r d o f v a l u e f o r t h e d o l l a r . 

The medium o f exc h a n g e i n v o l v e d -- w h e t h e r c a s h , c h e c k , d e b i t -

c a r d t r a n s a c t i o n , c r e d i t - c a r d t r a n s a c t i o n , e l e c t r o n i c f u n d s , 

e t c . -- does n o t d e t e r m i n e t h e v a l u e o f t h e amount o f f u n d s . 

Whether t h e d o l l a r amount i s i n t h e f o r m o f c a s h , c h e c k , 

m u l t i p l e - p a r t y c h e c k , c r e d i t - c a r d t r a n s a c t i o n , d e b i t - c a r d 

t r a n s a c t i o n , o r e l e c t r o n i c f u n d s , b u s i n e s s e s , b a n k s , and 

f i n a n c i a l i n s t i t u t i o n s r e c o g n i z e t h a t t h e d o l l a r has a 

s t a n d a r d v a l u e ; c o n s e q u e n t l y , t h e medium o f e x c h a n g e does n o t 

d e t e r m i n e t h e v a l u e o f a m o n e t a r y amount. T h i s a c c e p t a n c e o f 

t h e v a r i o u s mediums o f e x c h a n g e as i n t e r c h a n g e a b l e and 

r e p r e s e n t i n g e q u i v a l e n t v a l u e s f o r t h e d o l l a r makes d e s c r i b i n g 
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t h e medium o f e x c h a n g e i m m a t e r i a l when d e s c r i b i n g t h e f u n d s 

o v e r w h i c h a d e f e n d a n t a l l e g e d l y has e x e r c i s e d u n a u t h o r i z e d 

c o n t r o l . The m a t e r i a l c o n c e r n i s t h e m o n e t a r y amount. 

T h e r e f o r e , we c o n c l u d e t h a t an i n d i c t m e n t c h a r g i n g t h e o f f e n s e 

o f t h e f t o f a c e r t a i n m o n e t a r y amount, i n v i o l a t i o n o f one o f 

th e p r o v i s i o n s o f § 13A-8-1 e t s e q . , A l a . Code 1975, b u t t h a t 

does n o t i d e n t i f y t h e medium o f e x c h a n g e i s l e g a l l y 

s u f f i c i e n t . S e c t i o n 15-8-25, A l a . Code 1975, p r o v i d e s : 

"An i n d i c t m e n t must s t a t e t h e f a c t s c o n s t i t u t i n g 
t h e o f f e n s e i n o r d i n a r y and c o n c i s e l a n g u a g e , 
w i t h o u t p r o l i x i t y o r r e p e t i t i o n , i n s u c h a manner as 
t o e n a b l e a p e r s o n o f common u n d e r s t a n d i n g t o know 
what i s i n t e n d e d and w i t h t h a t d e g r e e o f c e r t a i n t y 
w h i c h w i l l e n a b l e t h e c o u r t , on c o n v i c t i o n , t o 
p r o n o u n c e t h e j u d g m e n t . " 

See a l s o R u l e 13.2, A l a . R. C r i m . P. ( p r o v i d i n g t h a t an 

i n d i c t m e n t " s h a l l be a p l a i n c o n c i s e s t a t e m e n t o f t h e c h a r g e 

i n o r d i n a r y l a n g u a g e s u f f i c i e n t l y d e f i n i t e t o i n f o r m a 

d e f e n d a n t o f common u n d e r s t a n d i n g o f t h e o f f e n s e c h a r g e d and 

w i t h a d e g r e e o f c e r t a i n t y w h i c h w i l l e n a b l e t h e c o u r t , upon 

c o n v i c t i o n , t o p r o n o u n c e t h e p r o p e r j u d g m e n t " ) . I t i s 

u n r e a s o n a b l e t o c o n c l u d e t h a t i n t h e 2 1 s t c e n t u r y a d e f e n d a n t 

c h a r g e d i n an i n d i c t m e n t w i t h e x e r c i s i n g u n a u t h o r i z e d c o n t r o l 

o v e r a c e r t a i n m o n e t a r y amount w o u l d n o t know what i s i n t e n d e d 
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o r t h a t a c o u r t c o u l d n o t p r o n o u n c e judgment on c o n v i c t i o n f o r 

t h e f t o f s a i d amount, i f t h e medium o f ex c h a n g e i s n o t 

d e s i g n a t e d . T h e r e f o r e , we h o l d t h a t t h e r e q u i r e m e n t s o f § 15¬

8-25, A l a . Code 1975, a r e s a t i s f i e d e ven i f t h e i n d i c t m e n t 

s t a t i n g t h e m o n e t a r y amount o v e r w h i c h t h e d e f e n d a n t i s 

a l l e g e d l y e x e r t i n g u n a u t h o r i z e d c o n t r o l does n o t i d e n t i f y t h e 

medium o f e x c h a n g e . I d e n t i f i c a t i o n o f t h e m o n e t a r y amount 

a l o n e p r o v i d e s t h e d e f e n d a n t a d e q u a t e n o t i c e o f t h e t h e f t t o 

p r e p a r e h i s o r h e r d e f e n s e and t o a v o i d d o u b l e j e o p a r d y . 

M o r e o v e r , we c a n n o t c o n c l u d e t h a t a d e f e n d a n t i s 

s u b s t a n t i a l l y p r e j u d i c e d i f an i n d i c t m e n t c h a r g i n g t h e f t o f a 

c e r t a i n m o n e t a r y amount i n v i o l a t i o n o f § 13A-8-1 e t s e q . , 

A l a . Code 1975, does n o t i n c l u d e t h e medium o f e x c h a n g e o f 

t h o s e f u n d s . S e c t i o n 15-8-4, A l a . Code 1975, p r o v i d e s : 

"An i n d i c t m e n t must n o t be h e l d i n s u f f i c i e n t , 
n o r can t h e t r i a l , j udgment o r o t h e r p r o c e e d i n g s 
t h e r e o n be a f f e c t e d by r e a s o n o f any d e f e c t o r 
i m p e r f e c t i o n i n any m a t t e r o r f o r m w h i c h does n o t 
p r e j u d i c e t h e s u b s t a n t i a l r i g h t s o f t h e d e f e n d a n t on 
t h e t r i a l . " 

See a l s o R u l e 1 3 . 5 ( c ) ( 2 ) , A l a . R. C r i m . P. ( s t a t i n g t h a t " [ n ] o 

c h a r g e s h a l l be deemed i n v a l i d , n o r s h a l l t h e t r i a l , j u d g m e n t , 

o r o t h e r p r o c e e d i n g s t h e r e o n be s t a y e d , a r r e s t e d , o r i n any 

manner a f f e c t e d , f o r any d e f e c t o r i m p e r f e c t i o n i n t h e c h a r g e 
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w h i c h does n o t t e n d t o p r e j u d i c e t h e s u b s t a n t i a l r i g h t s o f t h e 

d e f e n d a n t upon t h e m e r i t s " ) . A g a i n , t h e g e n e r a l a c c e p t a n c e o f 

t h e v a r i o u s mediums o f e x c h a n g e as h a v i n g t h e same m o n e t a r y 

v a l u e n e g a t e s any f i n d i n g o f p r e j u d i c e t o t h e s u b s t a n t i a l 

r i g h t s o f a d e f e n d a n t i n t h i s r e g a r d . However, t o s a f e g u a r d 

a d e f e n d a n t , t h e Alabama R u l e s o f C r i m i n a l P r o c e d u r e p r o v i d e 

a means f o r t h e d e f e n d a n t t o r e q u e s t t h a t t h e S t a t e p r o v i d e a 

more d e f i n i t e s t a t e m e n t o f t h e o f f e n s e . See R u l e 1 3 . 2 ( 3 ) , 

A l a . R. C r i m . P. ( p r o v i d i n g t h a t a d e f e n d a n t may move f o r a 

more d e f i n i t e s t a t e m e n t o f t h e o f f e n s e c h a r g e d b e f o r e t h e 

e n t r y o f a p l e a ) . 

I n t h i s c a s e , t h e i n d i c t m e n t s c h a r g i n g t h e R o f f l e r s w i t h 

t h e f t were s u f f i c i e n t (1) t o i d e n t i f y t h e c h a r g e -- t h e f t o f 

a c e r t a i n m o n e t a r y amount f r o m an i d e n t i f i e d i n d i v i d u a l , (2) 

t o e n a b l e t h e R o f f l e r s t o p r e p a r e t h e i r d e f e n s e , (3) t o 

p r o t e c t them a g a i n s t t h e p o s s i b i l i t y o f b e i n g t w i c e p u t i n 

j e o p a r d y f o r t h e same o f f e n s e , and (4) t o e n a b l e t h e c o u r t , 

a f t e r c o n v i c t i o n , t o p r o n o u n c e j u d g m e n t . D e s i g n a t i o n o f t h e 

m o n e t a r y amount a l l e g e d l y t a k e n and f r o m whom i t was t a k e n 

p l a c e d t h e R o f f l e r s on n o t i c e as t o t h e e x a c t c h a r g e so t h a t 
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t h e y c o u l d p r e p a r e a k n o w i n g and a d e q u a t e d e f e n s e . I n Ex 

p a r t e H a r p e r , 594 So. 2d 1181, 1183 ( A l a . 1 9 9 1 ) , we s t a t e d : 

"The c r u c i a l q u e s t i o n , o f c o u r s e , i s w h e t h e r t h e 
i n d i c t m e n t s u f f i c i e n t l y a p p r i s e s t h e a c c u s e d w i t h 
r e a s o n a b l e c e r t a i n t y o f t h e n a t u r e o f t h e a c c u s a t i o n 
made a g a i n s t h i m so t h a t he may p r e p a r e h i s d e f e n s e , 
t h a t he may be p r o t e c t e d a g a i n s t a s u b s e q u e n t 
p r o s e c u t i o n f o r t h e same o f f e n s e . " 

We c o n c l u d e t h a t t h e i n d i c t m e n t s i n t h i s c a s e d i d . H e r e , t h e 

S t a t e w i l l be r e q u i r e d t o p r o v e t h a t t h e R o f f l e r s " k n o w i n g l y 

o b t a i n e d o r e x e r t e d u n a u t h o r i z e d c o n t r o l o v e r a c e r t a i n 

m o n e t a r y amount b e l o n g i n g t o a d e s i g n a t e d i n d i v i d u a l and t h a t 

[ t h e R o f f l e r s ] i n t e n d e d t o d e p r i v e t h a t i n d i v i d u a l o f t h o s e 

f u n d s . " Thus, t h e l a n g u a g e i n t h e i n d i c t m e n t s s p e c i f i e d t h e 

f a c t s t h e S t a t e w i l l have t o p r o v e t o s u s t a i n a c o n v i c t i o n ; 

t h e i n d i c t m e n t s a r e l e g a l l y s u f f i c i e n t . 

C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , we r e v e r s e t h e judgment o f t h e 

C o u r t o f C r i m i n a l A p p e a l s and remand t h i s c a s e f o r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

L y o n s , W o o d a l l , S m i t h , B o l i n , P a r k e r , and Murdock, J J . , 

c o n c u r . 

S t u a r t , J . , c o n c u r s s p e c i a l l y . 
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Cobb, C . J . , c o n c u r s i n t h e r e s u l t i n p a r t and d i s s e n t s i n 

p a r t . 
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STUART, J u s t i c e ( c o n c u r r i n g s p e c i a l l y ) . 

I n a d d i t i o n t o c o n c l u d i n g t h a t t h e i n d i c t m e n t s were 

l e g a l l y i n s u f f i c i e n t , t h e t r i a l c o u r t c o n c l u d e d t h a t a f a t a l 

v a r i a n c e e x i s t e d b e tween t h e i n d i c t m e n t s and t h e e v i d e n c e 

p r o f f e r e d by t h e S t a t e . The C o u r t o f C r i m i n a l A p p e a l s a l s o 

r e a c h e d t h i s c o n c l u s i o n . I n s u p p o r t o f i t s d i s m i s s a l o f t h e 

i n d i c t m e n t s , t h e t r i a l c o u r t c i t e d D e l e v i e v. S t a t e , 686 So. 

2d 1 2 8 3 ( A l a . C r i m . App. 1 9 9 6 ) , w h i c h h o l d s t h a t an i n d i c t m e n t 

i s f a t a l l y d e f e c t i v e when i t a l l e g e s t h a t a d e f e n d a n t s t o l e a 

c e r t a i n amount o f U n i t e d S t a t e s c u r r e n c y , b u t t h e e v i d e n c e 

a d d u c e d a t t r i a l e s t a b l i s h e d t h a t a c h e c k i n t h e amount was 

s t o l e n . I n i t s u n p u b l i s h e d memorandum, t h e C o u r t o f C r i m i n a l 

A p p e a l s , q u o t i n g H a r r i s o n v. S t a t e , 13 So. 3d 45, 47-48 ( A l a . 

C r i m . App. 2 0 0 9 ) , h e l d t h a t " t h e i n d i c t m e n t s a g a i n s t t h e 

R o f f l e r s s u f f e r e d f r o m a f a t a l v a r i a n c e " b e c a u s e " t h e 

i n d i c t m e n t s a g a i n s t t h e R o f f l e r s c h a r g e d them w i t h t h e t h e f t s 

o f s p e c i f i e d d o l l a r amounts, b u t t h e S t a t e w o u l d have 

a t t e m p t e d t o p r o v e t h o s e c h a r g e s by p r e s e n t i n g e v i d e n c e t h a t 

t h e R o f f l e r s r e c e i v e d c h e c k s i n some i n s t a n c e s , and m o n i e s 

f r o m c r e d i t c a r d and d e b i t c a r d t r a n s a c t i o n s i n o t h e r 

i n s t a n c e s . " 
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The l a w i s w e l l e s t a b l i s h e d t h a t a d e t e r m i n a t i o n w h e t h e r 

a f a t a l v a r i a n c e e x i s t s b e t ween t h e i n d i c t m e n t and t h e 

e v i d e n c e can o n l y be made a f t e r t h e S t a t e has p r e s e n t e d i t s 

e v i d e n c e a t t r i a l . See Ex p a r t e B r o o k s , 562 So. 2d 604 ( A l a . 

1 9 9 0 ) ; Ex p a r t e A i r h a r t , 477 So. 2d 979 ( A l a . 1 9 8 5 ) ; H a r r i s o n  

v. S t a t e , s u p r a ; and S h u b e r t v. S t a t e , 488 So. 2d 44 ( A l a . 

C r i m . App. 1 9 8 6 ) ( a l l a d d r e s s i n g t h e i s s u e w h e t h e r a f a t a l 

v a r i a n c e e x i s t e d b e t w e e n t h e o f f e n s e c h a r g e d i n t h e i n d i c t m e n t 

and t h e S t a t e ' s e v i d e n c e a d d u c e d a t t r i a l ) . A t t h e h e a r i n g on 

t h e R o f f l e r s ' m o t i o n t o d i s m i s s , t h e S t a t e p r o f f e r e d t h a t t h e 

R o f f l e r s had r e c e i v e d some o f t h e f u n d s t h e y a l l e g e d l y s t o l e 

by c a s h , some by c h e c k , some by t w o - p a r t y c h e c k , some by 

d e b i t - c a r d t r a n s a c t i o n , and some by c r e d i t - c a r d t r a n s a c t i o n . 

A d e t e r m i n a t i o n as t o w h e t h e r a f a t a l v a r i a n c e e x i s t s b e t ween 

t h e i n d i c t m e n t s c h a r g i n g t h e R o f f l e r s w i t h t h e f t and t h e 

e v i d e n c e c a n n o t be made u n t i l a f t e r t h e S t a t e has p r e s e n t e d 

i t s e v i d e n c e a t t r i a l . H o l d i n g t h a t a f a t a l v a r i a n c e e x i s t s 

b e t w een t h e o f f e n s e c h a r g e d i n t h e i n d i c t m e n t and t h e e v i d e n c e 

made b e f o r e t h e S t a t e p r e s e n t s i t s e v i d e n c e a t t r i a l i s 

e r r o n e o u s . 
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COBB, C h i e f J u s t i c e ( c o n c u r r i n g i n t h e r e s u l t i n p a r t and 

d i s s e n t i n g i n p a r t ) . 

To t h e e x t e n t t h a t t h e m a j o r i t y h o l d s t h a t i n d i c t m e n t s 

c h a r g i n g t h e f t s a t i s f y t h e r e q u i r e m e n t s o f § 15-8-25, A l a . 

Code 1975, w i t h o u t e x p l i c i t l y s t a t i n g w i t h t h e d o l l a r amount 

a l l e g e d l y s t o l e n t h e a d d i t i o n a l l a n g u a g e " i n l a w f u l U n i t e d 

S t a t e s c u r r e n c y , " I c o n c u r i n t h e r e s u l t . I c o n c u r i n t h e 

r e s u l t on t h i s p o i n t b e c a u s e t h e o n l y r a t i o n a l e s u p p o r t i n g t h e 

m a j o r i t y o p i n i o n i s t h a t " t i m e s have c h a n g e d " and t h a t , 

t h e r e f o r e , i t i s now n e c e s s a r y t o d i s c a r d a p p r o x i m a t e l y 100 

y e a r s o f l e g a l p r e c e d e n t t h a t r e q u i r e d t h e S t a t e t o s p e c i f y 

t h e v a l u e o f what has been a l l e g e d l y t a k e n i n a t h e f t by 

r e f e r e n c e t o " l a w f u l U n i t e d S t a t e s c u r r e n c y . " See, e.g., 

S h u b e r t v. S t a t e , 488 So. 2d 44 ( A l a . C r i m . App. 1 9 8 6 ) , and 

t h e c a s e s c i t e d t h e r e i n . A l t h o u g h I b e l i e v e t h e r e s u l t i s 

c o r r e c t , I do n o t b e l i e v e t h a t t h i s C o u r t s h o u l d d i s c a r d i t s 

p r e c e d e n t w i t h o u t a more t h o r o u g h a n a l y s i s o f f a c t s and 

a u t h o r i t i e s f r o m o t h e r A m e r i c a n j u r i s d i c t i o n s t h a t s u p p o r t 

s u c h a c t i o n . 

W i t h r e g a r d t o t h e f u r t h e r h o l d i n g t h a t t h e medium o f 

e x c h a n g e i s now e s s e n t i a l l y i r r e l e v a n t t o t h e v a l i d i t y o f an 
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i n d i c t m e n t c h a r g i n g a c r i m e o f t h e f t , I must r e s p e c t f u l l y 

d i s s e n t . T h i s h o l d i n g a l s o r e v e r s e s many y e a r s o f e s t a b l i s h e d 

p r e c e d e n t 3 w i t h o u t a u t h o r i t y , and I am n o t p e r s u a d e d t h a t 

s i m p l y s p e c i f y i n g a d o l l a r amount i n c h a r g i n g t h e f t w i t h o u t 

s p e c i f y i n g t h e medium o f e x c h a n g e s u f f i c i e n t l y i n f o r m s an 

i n d i v i d u a l u n d e r § 15-8-25, A l a . Code 1 9 7 5 , 4 o f t h e o f f e n s e . 

I do n o t b e l i e v e t h a t t h e t h e f t o f c a s h money i s n e c e s s a r i l y 

e q u i v a l e n t w i t h t h e t h e f t o f a c h e c k o r t h e t h e f t o f f u n d s by 

u n a u t h o r i z e d e l e c t r o n i c t r a n s f e r , o r t h e t h e f t o f a c r e d i t 

c a r d o r a d e b i t c a r d , and t h e f a i l u r e t o p r o v i d e an a c c u s e d 

w i t h s u c h i n f o r m a t i o n , i . e . , t h e medium o f e x c h a n g e , can be 

s u b s t a n t i a l l y p r e j u d i c i a l u n d e r § 15-8-25. F u r t h e r , I do n o t 

b e l i e v e i t i s u n d u l y burdensome on t h e S t a t e t o s p e c i f y t h e 

medium o f e x c h a n g e b e f o r e i t u n d e r t a k e s t o d e p r i v e a p e r s o n o f 

3 S e e , e.g., Ex p a r t e A i r h a r t , 477 So. 2d 979 ( A l a . 1 9 8 5 ) , 
D e l e v i e v. S t a t e , 686 So. 2d 1283 ( A l a . C r i m . App. 1 9 9 8 ) , and 
H e n d e r s o n v. S t a t e , 520 So. 2d 169 ( A l a . C r i m . App. 1 9 8 7 ) . 

4"An i n d i c t m e n t must s t a t e t h e f a c t s c o n s t i t u t i n g t h e 
o f f e n s e i n o r d i n a r y and c o n c i s e l a n g u a g e , w i t h o u t p r o l i x i t y o r 
r e p e t i t i o n , i n s u c h a manner as t o e n a b l e a p e r s o n o f common 
u n d e r s t a n d i n g t o know what i s i n t e n d e d and w i t h t h a t d e g r e e o f 
c e r t a i n t y w h i c h w i l l e n a b l e t h e c o u r t , on c o n v i c t i o n , t o 
p r o n o u n c e t h e p r o p e r j u d g m e n t . I n no c a s e a r e t h e words ' f o r c e 
o f arms' o r ' c o n t r a r y t o t h e f o r m o f t h e s t a t u t e ' n e c e s s a r y . " 
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h i s o r h e r l i b e r t y i n a p r o s e c u t i o n f o r a f e l o n y . B e c a u s e I do 

n o t b e l i e v e t h a t t h e m a j o r i t y o p i n i o n i s r e q u i r e d t o make t h e 

f u r t h e r h o l d i n g t h a t a l l mediums o f e x c h a n g e a r e e q u a l i n 

o r d e r t o p r o p e r l y r e s o l v e t h i s c a s e , I r e s p e c t f u l l y d i s s e n t 

f r o m t h a t h o l d i n g . 
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