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DGB, LLC, et al.
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Michael Hinds et al.

Appeal from Baldwin Circuit Court
(CV-08-9001120)

LYONS, Justice.

DGEB, LLC ("DGB"), David P. Herrick, Bradley P. Katz, and
C. Gibkson Vance appeal from a judgment of the Baldwin Circuit
Court dismissing their claims against multiple defendants. We
affirm the trial court's judgment in part, reverse 1t in part,

and remand the case to the trial court for further
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proceedings.
Procedural History

Herrick, Katz, and Vance own DGE. DGR is part-owner of
a limited liability company kncwn as Bon Harbor, LLC ("Bon
Harbor"}. ©Cn February 5, 2008, DGB, Herrick, Katz, and Vance
{collectively "the investors™) sued Michael Hinds; Paul
Kirkland; Ray Jacchsen; Decatur, LLC ("Decatur™); Gulf Stream
Properties, Inc. ("Gulf 3tream"}; Fruitticher-Lowery Appraisal
Group, Inc. ("Fruitticher"); and Seaside Title Company, LLC
{"Seaside"), in the Montgomery Circuit Court. The ccmplaint

stated c¢laims of fraudulent misrepresentation, fraudulent
suppression, securities fraud, shareholder coppression, breach
of fiduciary duty, neglligence, and conspiracy against the
various named defendants. The complaint alleged misconduct by
the defendants related to Bon Harbeor's July 2005 purchase c¢f
real property located 1in Baldwin County.

The investors amended tTheir complaint in May 2008 to add
Eden Jones Hinds, Michael Hinds's wife, as a defendant and to
add claims against the Hindses for conversion, unjust
enrichment, and fraudulent transfer, In October 2008, the

actlion was transferred to the Baldwin Circuit Court. Gulf
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Stream and Kirkland subsequently moved Lo dismiss the claims
against them,. They argued that that the investors' c¢laims
were barred by the applicable statutes of limitation; that the
investors lacked standing; that the investors had failed tc
state & c¢laim upon which relief c¢ould be granted, s=see Rule
12(b) (6}, Ala. R, Civ, P.; and that the investors had failed
to plead thelr fraud claims with particularity as reguired by
Rule 9(b), Ala., R. Civ., P. Decatur and the Hindses filed an
identical motion. The investors responded and moved to amend
their complaint. On March 3, 2009, except fcocr the fraudulent-
transfer c¢laim asserted against the Hindses, the trial court
dismissed the investors' claims against Gulf Stream, Kirkland,
Decatur, and the Hindses. On the same day, the trial court
granted the 1investors'® motion for leave to amend their
complaint.

Jacobsen, Fruitticher, and Seaside then moved to dismiss
the investors’ claims against them, asserting the same
arguments as the other defendants. The investors responded
and filed a second amended ccocmplaint, adding a claim for an
accounting and dissolution of Bon Harbor. Within a week, the

investors filed a third amended ccocmplaint, stating the same
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claims and noting that the new complaint "address([ed] the
[trial court's] concern over the specificity of the
[investors'] fraud allegations." The defendants all renewed

their motions to dismiss, stating the same grounds as their

previcus motiocns. Ultimately, 1in a =series of orders, the
trial court dismissed all but the investors' fraudulent-
transfer claim against the Hindses. On August 24, 2009, cn

the investors' motion, the trial court certified its orders of
dismissal as final under Rule 54 (b)), Ala. R. Civ. P. The
investors appealed.

Facts as Alleged in the Third Amended Complaint

In their brief on appeal, the investors expressly waive
any appeal from the trial ccurt's dismissal cof their claims
against Fruitticher and Seaside and from the trial court's
dismissal of their c¢laims &alleging conversion and unjust
enrichment against the Hindses. The investors' ZIraudulent-
transfer claim against the Hindses remains pending before the
trial court. Accordingly, the only claims before us are the
investors' c¢laim seeking an accounting and dissclution of Bon
Harbor and their ¢laims alleging fraudulent misrepresentation,

fraudulent suppression, securities fraud, shareholder
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oppression, breach of fiduciary duty, negligence, and
conspiracy ageinst Gulf Stream, Kirkland, Decatur, Michael
Hinds ("Hinds"), and Jacobson. In their third amended
complaint the investors allege the follcocwing facts relevant to
those c¢laims.

Hinds and Kirkland, through other entities, own Decatur
and Gulf Stream. In early 2005, Decatur and Gulf Stream
formed Bon Harbor to purchase and develop real property in
Baldwin County. At about the same time, Hinds and Kirkland
asked Herrick, Katz, and Vance to invest in the development.
Herrick, Katz, and Vance agreed, and in June 2005, their
company, DGEB, purchased a 40% interest in BRon Harbor for
$2,000,000. Bon Harbor, therefore, is owned by Decatur, Gulf
Stream, and DGB.

Hinds and Kirkland acted as managers of Bon Harbor. The
investors allege that tLhey entrusted Hinds and Kirkland "tc
negotiate and execute land transactions on hehalf of Bon
Harbor because of their purported expertise and their
respective roles as Managing Members having authority to make
managerial decisions.” The investors also allege that, as

managers and, thrcugh Decatur and Gulf Stream, as alleged



1081767
majority members of Bon Harbor, Hinds and Kirkland owed them
"fiduciary obligations to protect the legitimate investment
expectations of the [investors] and to disclose material facts
surrounding Bon Harbor's business activities, including facts
surrounding the purchase of" real property by Bon Harhor.
Bon Harbor purchased 14.36 acres of real property in
Baldwin County ("the property") on July &, 2005 ("the July

‘ Hinds and Kirkland represented to the

2005 transaction").
investors that the purchase price for the property was
$10,000,000. At Hinds and Kirkland's zrequest, Fruitticher
appraised the property at approximately $14,000,000. Although
the investors' allegations of this fact are unclear, it
appears Lthat Seaside acted as «c¢losing agent Zfor the
transaction. The investors contributed $2,500,000 toward the
purchase price; the third amended complaint does not specify
whether this contribution was made through DGB or by Herrick,
Katz, and Vance directly. The remaining 37,500,000 was

financed through a loan from United Bank, which Herrick, Katz,

and Vance personally guaranteed. Hinds and Kirkland did not

'Although the complaint alleges that this occurred on July
6, 2005, other documents in the record indicate that the date
on which the purchase occurred was July 8, 2005,

&
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contribute any funds to the July 2005 transacticn, and it 1is
unclear whether they guaranteed the loan from United Bank.

Bon Harbor purchased the property from Jacobsen. Unknown
to the investors, Jjust days before Bon Harbor purchased the
property for 510,000,000, Jacobsen had purchased the property
for $5,000,000. The third amended complaint does nct state
from whom Jacobsen purchased the property. The investors
allege that Hinds and Kirkland, and through them Decatur and
Gulf Stream, knew that Jacobsen had purchased the property for
one-half what Bon Harbor paid for it but concealed that fact
from the investors, "before, during, and after” the July 2005
transaction. The investors allege that the information
concealed was "entirely under the control”™ of Hinds and
Kirkland and that the investcrs "did not have access" to it.
The investors also allege that Hinds, Kirkland, Decatur, and
Gulf Stream had fiduciary duties to disclose facts material to
the July 2005 transaction--including Jacobsen's purchase
price--to them but failed to do so.

The investors also allege that before Jacobsen purchased
the property, he "obtalined" funds from Bon Harbor and that

Hinds and Kirkland used Bon Harbor assets to cbtain options on
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and Lo develop their own properties adjacent tc Lthe property
purchased by Bon Harbor. The investors allege that Hinds and
Kirkland concealed all of this informaticn from them.

The investors allege that they "relied on the defendants'
silence by forgoing independent initiatives to c¢bkbtain the
property records for themselves to learn whether their
fiduciaries were committLing a fraud." They alsc allege Lhat
they did ncot have actual knowledge of the c¢oncealed facts
until 2007 when they were deposed in separate litigation
initiated by United Bank related to the transacticn ("the
United Bank litigation"™) and that thev ¢ould not have had
constructive knowledge of the facts concealed until February
6, 2006, when Hinds and Kirkland sent them tax documents
related to the July 2005 transaction.

Standard of Review

We review the trial court's dismissal of the investors'
c¢laims de novo,.

"Cn appeal, a dismissal is not entitled to a
presumption of correctness. Jones v. TLee County
Commission, 294 So. 2d 928, 930 (Ala. 1981); Allen
v. Johnny Baker Hauling, Inc., 24% So. 2d 771, 772
(Ala., Civ., App. 1989). The appropriate standard of
review under Rule 12(b}y(6)[, Ala. R. Civ. P.,] 1s
whether, when the allegations of the complaint are
viewed most strongly in the pleader's favor, it
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appears that the pleader could prcocve any set of
circumstances that would entitle her to relief.
Raley v. Citibanc of Alabama/Andalusia, 474 So. 2d
640, 641 (Ala. 1985); Hill v. Falletta, 58% So. 2d
746 (Ala. Ciwv. App. 1991). In making this
determination, this Court does not consider whether
the plaintiff will wultimately prevail, but only
whether she may possibly prevail. Fontenot v.
Bramlett, 470 So. 2d 66%, 671 (Ala. 1985); Rice wv.
United Ins. Co. of America, 465 So. 2d 1100, 1101
(Ala. 1984}, We note that a Rule 12(b) (6) dismissal
is proper only when it appears beyond doubt that the
plaintiff can prove no set of facts in support of
the c¢laim that would entitle the plaintiff to
relief. Garrett v. Hadden, 495 Seo. 2d 616, 617 (Ala.
198¢); Hill v. Kraft, Inc., 496 So. 2d 768, 76¢
(Ala. 198¢)."

Nance v. Matthews, 622 So. 2d 297, 299 (Ala. 19%%93).

Analysis

The trial court did not specify the grounds for i1its
dismissal of the investors' claims. Accordingly, in their
brief on appeal, the investors argue that the trial court
erred in dismissing their claims as to each of the grounds

asserted by Hinds, Decatur, Kirkland, Gulf Stream, and

Jacobson (hereinafter referred to <c¢collectively as "the
defendants”) in their motions to dismiss.
I. Statutes of Limitation

The events giving rise to the investors' c¢laims occurred

in July 2005. The investors filed their initial complaint in
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February 2008, more than two and a half vyears later.
Regarding the investors' claim for an accounting and
dissolution of Bon Harbor, § 10-12-38, Ala. Code 1875,
provides:

"Cn application by or for a member, the circuit
court for the county 1in which +Lhe articles of
organizaticn are filed may decree dissolution of a
limited 1liability <c¢ompany whenever 1t 18 not
reasonably practicable to carry on Lhe business in
conformity with the articles of organization or
operating agreement."”

(Emphasis added.) Accordingly, DGE, as a member of Bon
Harbor, could have sought a judicial dissolution of Bon Harbor
"whenever" DGB could show that 1t was "not reasconably
practicable to carry on the business in conformity with" Bon
Harbcocr's articles of crganization. § 10-12-38. As a result,
there 15 no basis for concluding that this c¢laim is time-
barred by a statute of limitations.

A two-year statutory limitations period applies Lo each
of the investors' remaining claims. See, e.g., §§ 6-2-38(1),
and 8-6-19(f), Ala. Code 1975hH. The defendants, therefore,
argue that these c¢laims are untimely and are barred by the

applicable statutes of limitation,. The investors argue that

all of their remaining claims fall within the savings clause

10
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of & 6-2-3, Ala. Code 1975, which states:

"Tn actions seeking relief o¢n the ground of
fraud where the statute has created a bar, the claim
must not be considered as having accrued until the
discovery by the aggrieved party of the fact
constituting the fraud, after which he must have two
years within which to prosecute his action.”

The investors argue that § 6-2-3 applies not only to
their fraud-based claims--fraudulent misrepresentation,
fraudulent suppression, and securities fraud--but also to
their remaining c¢laims of shareholder oppression, breach of
fiduciary duty, c¢ivil conspiracy, and negligence.” We agree.
This Court has stated: "We have recognized that § 6-2-3 may be
'applied to other teorts not arising in fraud in appropriate

cases, and applies to a fraudulent concealment of the

existence of a cause of action.'" Holdbrooks v. Central Bank

of Alabama, N.A., 435 So. 2d 1250, 1251 (Ala. 1983} (qucting

Tonsmeire v, Tonsmeire, 285 Ala, 454, 457, 233 Sc. 2d 465, 467

(Ala. 1970)). More specifically, this Court has explained,
regarding a predecessor of § 6-2-3:
"While this statute 15 usually applicable to

cases wherelin fraud 1s the basls of the cause of
action, 1t 1s the settled construction that i1its

‘Although the defendants argued before the trial court
that the savings clause applied cnly to fraud-based claims,
they do not reassert that argument on appeal.

11



1081767

purpose 1s to make available at law the «rule
theretofore prevailing in eguity; and applies to a
fraudulent congealment of the exisgtence of a cause
of actlion from the party in whose favor the cause of
action exists. A party cannct profit by his own
wrong 1in <¢oncealing a cause of action against
himgelf until barred by limitaticn. The statute of
limitations cannot be converted into an instrument
of fraud."

Hudsen v. Moore, 23% Ala. 130, 133, 194 Sco. 147, 149 (1240)

overruled on other grounds by Ex parte Sonnier, 707 So. 2d 635

(Ala. 1997) (emphasis added) .’

‘See also Payton w. Mcnsanto Co., 801 Sc. 2d 829, 834
{Ala, 2001) (stating regarding complaint alleging negligence,
wantonness, breach of a duty to warn, fraud, misrepresentaticn
and deceit, private and public nuisance, trespass, battery,
assault, negligent and intentional infliction of emctional
distress, strict liability, and breach of riparian rights that
"the plaintiff can overcome a defense of limitations by
averment and proof of ¢ircumstances permitting tolling of the
running of the limitations period, such as Ifraud on the part
of the defendant in concealing the wrongdoing ...."); Angell
v. Shannon, 455 So. 2d 823, 823-24 (Ala, 1984) (applying & 6-2-
3 and Rule 9(b), Ala. R. Civ. P., to a breach-of-contract
claim); Miller v, Mobile County Bd. of Health, 409 So. 2d 420
{Ala. 1981) (applving & 6-2-3 and Rule %9 (b) to a breach-of-
contract claim); Amason v. First State Bank of Lineville, 369
So. 2d 547, 550 (Ala. 1979) ("[Section 6-2-3] would in effect
stay the running <¢f the general statute of limitations for
torts (ocne vyear) until such time as Amason discovered, or
ought to have discovered, the fraud."); Van Antwerp v. Van
Antwerp, 242 Ala. 92, 100, 5 So. 24 73, 80 (19%41) (stating
regarding a predecessor of § 6-2-3 that "this statute makes
provision for a limitation of one vyear from the date of
discovery, provided 1its discovery was concealed by some
activity o¢f defendant, amounting to a fraud. And in this
connection it is not limited to actions based on fraud.");
Rutledge v. Freeman, 914 So. 2d 364, 369 (Ala. Civ. App. 2004)

12
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In B & B Properties v. Drvvit Systems, Inc., 708 So. 2d

1289 (Ala., Civ. App. 1297}, the Court of Ciwvil Appeals found &
plaintiff's assertion of tolling based ©o©n fraudulent
concealment "without merit,”™ stating: "There 1s no 'discovery
rule' that tolls the running of the limitaticens veriod with
respect to negligence or wantonness actions. The 'discovery
rule’ is applicable only to fraud actions.” 708 So. 2d at 192

(citing Henson v. Celtic Life Ins. Co., 621 So. 2d 1268, 1274

(Ala. 1993)).7 The Court of Civil Appeals' conclusion 1is

("Although the wording of § 6-2-3 indicates that 1t applies
only Lo fraud actions, that section and its predecessor have
long been held to apply to any cause of action that has been
fraudulently concealed from a plaintiff.” (citations
omitted})); Crowe v. City of Athens, 733 So. 2d 447, 453 (Ala.
Civ. App. 198%) (applying pleading requirements of Rule 9(b) to
conversion action}; City of Gadsden v. Harbin, 398 So. 2d 707,
709 {Ala. Civ. App. 1981y ("It 1s well settled that a
fraudulent concealment of a tort or injury by the defendant
will toll the running of the statute of limitations untlil the
tort or injury is discovered or could have been discovered by
due diligence."}.

'"This Court has stated that § 6-2-3 does not provide a
"discovery rule" for non-fraud claims. See, e.g9., Boyce v.
Cassese, 941 So. 2d 932, 946 n.2 (Ala. 2006); Sanders v.
Peoples Bank & Trust Co., 817 So. 2d 683, 68¢ (Ala. 2001);
Travis v. Aiter, 681 So. 2d 1348, 1355 (Ala. 1996); Henson v.
Celtic Life Ins. Co., 621 So. 2d 1268, 1274 (ARla. 1993); Trust
Co. Bank v. State, 420 So. 2d 10, 13 (Ala. 1%82); Singer Asset
Fin. Co. v. Connecticut Gen. Life Ins. Co., 975 So. 2d 375,
382 (Ala. Civ. App. 2007); and Williams v. HNorwest Fin.
Alabama, Inc. 723 So. 2d 87, 104 (Ala. Civ. App. 1%98). These
cases, however, only dilisavow a general "discovery rule" for

13
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inconsistent with the gettled principle, cited above, that §
6-2-3 "applies to a fraudulent concealment of the existence of
a cause of action from the party in whose favor the cause of
actlion exists."™ Hudson, 239 Ala. at 133, 194 So. at 149,
Furthermore, the Court of Ciwvil Appeals' reliance on Henson,
621 So. 2d at 1274, 1s misplaced because that decizsion did not
involve any allegation that +the defendant fraudulently
concealed the existence of the cause of acticn. See footnote

4, supra. We therefore overrule B & B Properties v. Drvyvit

Systems, Inc., to the extent that 1t conflicts with our

decisions recognizing the application of § 6-2-3 to the
fraudulent concealment of a cause of action.

Because § 6-2-3 "applies to the fraudulent concealment of
the existence of a cause of action," Hudscon, supra, 1if the
investors have sufficiently alleged the fraudulent concealment
0of their claims, & 6-2-3 may apply even to their ncn-Ifraud
c¢laims. This Court has stated: "When, as in this case, the
plaintiff's complaint on its face is barred by the statute of
limitations, the complaint must also show that he or she fLalls

within the savings c¢lause of & 6-2-3." Miller v, Mobile

non-fraud c¢laims; they do not speak to the fraudulent
concealment of a cause of action.

14
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County Bd. of Health, 409 So. 2d 420, 422 (Ala. 1281). "[T]he

burden is upon he who ¢laims the benefit of & 6-2-3 to show

that he comes within it." Amason wv. PFirst State RBank of

Lineville, 369 So. 2d 547, 551 (Ala. 1979). However, a
"dismissal based on the statute of limitations is proper only
if, from the face of the complaint, 1t is apparent that the

tolling provisions do ncobt apply." Tavis v. Ziter, 681 So. 2Zd

1348, 1351 (Ala. 1996).

This Court has held that to show that a plaintiff's
claims fall within the savings clause of § 6-2-3 a complaint
must allege the time and c¢ircumstances of the discovery of the

cause of action. See, e.g., Angell v. Shannon, 455 So. 2d

223, 823-24 (Ala. 1984); Papastefan v. B & L Constr. Co., 356

So. 2d 158, 160 (Ala. 1978). The complaint must also allege
the facts or c¢ircumstances by which the defendants concealed
the cause of action or injury and what prevented the plaintiff
from discovering the facts surrcunding the injury. 3See, e.qg.,

Smith wv. National Sec. Ins. Co., 860 So. 2d 343, 345, 347

(Ala. 2003); Lowe v. East End Mem'l Hosp. & Health Ctrs., 477

So. 2d 339, 341-42 (Ala. 1985); Miller, 409 So. 2d at 422,

See also Amason, 369 So. 2d at 550.

15
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In Miller, the plaintiffs, husband and wife, sued a
medical c¢linic and the manufacturer of a contraceptive device
that they alleged had injured the wife some years before.
Regarding concealment, the plaintiffs alleged only that the
¢linic and the manufacturer had "'fraudulently concealled] the
defective and unreasonably dangerous condition of [the]
product from the Plaintiff after they knew said product was
defective and dangerous.'" 409 Sco. 2d 422, This Court
stated:

"The complaint fails to allege any of the facts or
clrcumstances by which the appellees concealed the
cause of action or injury. The complaint also fails
to allege what prevented Mrs. Miller from
discovering facts surrounding the injury. See Amason
v, First State Bank of ILineville, 369 So. 2d 547
(Ala. 1979}, Garrett v. Ravtheoon Co., 23268 So. 2d b5lé
(Ala. 1978). The plaintiffs make cnly generalized
allegations to suppcort their c¢laim for fraudulent
concealment. Although under modern rules of civil
practice the pleadings only need to put the
defending party on notice of the c¢laims against him,
Rule 9(b) [, Ala. R. Civ. P.,] qualifies the
generalized pleadings permitted by Rule 8 (a), [Ala.
R. Civ., P.]. "The pleading must show time, place and
the ccntents or substance of the false
representations, the facts misrepresented, and an
identification of what has bkeen obtained.' Rule
9(b), ... Committee Comments. The allegations
contained in count &% fail to meet the reguirements
of Rule 9. Thus, the trial c¢ourt did not err in
granting the motion to dismiss in favor of [the
defendant] . "

16



1081767

4098 Sc. 2d at 422 {(emphasis added).

In Lowe, the administrator of a decedent's estate sued a
hospital in 1983 seeking recovery for the decedent's alleged
wrongful death in 1980. The plaintiff alleged simply Lhat the
hospital had fraudulently concealed 1its conduct from the
plaintiff and had denied causing the decedent's death. The
plaintiff further alleged that he "'discovered in July of 1983
representations of [the hospital] were false and that [the
hospital] had fraudulently concealed facts giving rise to the
cause of action.'"™ 477 So. 2d at 3240. Based on Miller, this
Court determined that tThe allegations of the complaint did not
state facts sufficient to show that the statutory limitations
period had been tolled. 477 Sc. 2d at 342.

In Smith, the plaintiff alleged multiple tort c¢laims
against an insurance company and alleged that she had
discovered her claims within two years of filing her complaint
when she "'heard in her community that there may be something
wrong with her insurance pcoclicy.'" 860 So. 2d at 345-46.
Relying on Miller and Lowe, this Ccurt concluded that Smith's
complaint "Tfailled] to allege any of the facts or

circumstances by which the appellees concealed the cause of

17
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action or injury,'

and 'fail[ed] to allege what prevented
[Smith] from discovering facts surrounding the [fraud]."'" 860
So. 2d at 347 (quoting Miller, 409 So. 2d at 422).

Based on Miller, Lowe, and Smith, the defendants argue
that the investors have not alleged facts or circumstances by
which the defendants concealed a cause of action nor have they
alleged what prevented the investors from discovering the
facts the investors allege were concealed. Therefore, the
defendants argue, the trial court properly dismissed the
investors' claims. We disagree. Although the third amended
complaint 1is not likely to be considered for inclusion in a
form book as a model complaint, unlike the generalized
allegations at issue inMiller, Lowe, and Smith, the 1investors
have alleged more than just the <circumstances of their
discovery of their claims and that the defendants concealed
them. Viewed in the light most favorable to the investors,
see Nance, 622 So. 2d at 299, the third amended complaint
alleges 1) the time and <circumstances of the investors'
discovery of their causes of action, 2) the facts or

circumstances by which the defendants concealed the investors'

causes of action or injury, and 3) what prevented the
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