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STUART, J u s t i c e . 

I n S e p t e m b e r 2008, a p r o b a t i o n - d e l i n q u e n c y r e p o r t was 

f i l e d c h a r g i n g t h a t S h u n t a V i l e Sams had v i o l a t e d t h r e e 
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c o n d i t i o n s o f h i s p r o b a t i o n . The c i r c u i t c o u r t t h e n c o n d u c t e d 

a p r o b a t i o n - r e v o c a t i o n h e a r i n g . A f t e r h e a r i n g t h e e v i d e n c e , 

t h e c i r c u i t c o u r t was r e a s o n a b l y s a t i s f i e d t h a t t h e e v i d e n c e 

s u p p o r t e d a f i n d i n g t h a t Sams had v i o l a t e d t h e t e r m s o f h i s 

p r o b a t i o n by c o m m i t t i n g a new o f f e n s e -- c o n t r i b u t i n g t o t h e 

d e l i n q u e n c y o r d e p e n d e n c y o f a c h i l d o r a c h i l d ' s b e i n g i n 

need o f s u p e r v i s i o n . § 12-15-13, A l a . Code 1975 ( e f f e c t i v e 

J a n u a r y 1, 2009, t h i s p r o v i s i o n , as amended, a p p e a r s a t § 12-
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15-111, A l a . Code 1 9 7 5 ) . 1 The c i r c u i t c o u r t r e v o k e d Sams's 

p r o b a t i o n . 

The C o u r t o f C r i m i n a l A p p e a l s r e v e r s e d t h e c i r c u i t 

c o u r t ' s o r d e r . Sams v. S t a t e , [Ms. CR-08-0884, June 26, 2009] 

So. 3d ( A l a . C r i m . App. 2 0 0 9 ) . The C o u r t o f C r i m i n a l 

A p p e a l s h e l d t h a t t h e e v i d e n c e was i n s u f f i c i e n t t o s u p p o r t a 

1 S e c t i o n 12-15-13, A l a . Code 1975, p r o v i d e d : 

" ( a ) I t s h a l l be u n l a w f u l f o r any p a r e n t , 
g u a r d i a n o r o t h e r p e r s o n t o w i l l f u l l y a i d , e n c o u r a g e 
o r c a u s e any c h i l d t o become o r r e m a i n d e l i n q u e n t , 
d e p e n d e n t o r i n need o f s u p e r v i s i o n o r by w o r d s , 
a c t s , t h r e a t s , commands o r p e r s u a s i o n s , t o i n d u c e o r 
e n d e a v o r t o i n d u c e , a i d o r e n c o u r a g e any c h i l d t o do 
o r p e r f o r m any a c t o r t o f o l l o w any c o u r s e o f 
c o n d u c t w h i c h w o u l d c a u s e o r m a n i f e s t l y t e n d t o 
c a u s e s u c h c h i l d t o become o r r e m a i n d e l i n q u e n t , 
d e p e n d e n t o r i n need o f s u p e r v i s i o n " 

A t t h e t i m e o f t h e a l l e g e d o f f e n s e , " c h i l d " was d e f i n e d as 
" [ a ] n i n d i v i d u a l u n d e r t h e age o f 18, o r u n d e r 19 y e a r s o f age 
and b e f o r e t h e j u v e n i l e c o u r t f o r a m a t t e r a r i s i n g b e f o r e t h a t 
i n d i v i d u a l ' s 1 8 t h b i r t h d a y . " § 1 2 - 1 5 - 1 ( 3 ) , A l a . Code 1975. 
E f f e c t i v e J a n u a r y 1, 2009, t h e d e f i n i t i o n o f " c h i l d " was 
amended t o r e a d as f o l l o w s : "An i n d i v i d u a l u n d e r t h e age o f 18 
y e a r s , o r u n d e r 21 y e a r s o f age and b e f o r e t h e j u v e n i l e c o u r t 
f o r a d e l i n q u e n c y m a t t e r a r i s i n g b e f o r e t h a t i n d i v i d u a l ' s 1 8 t h 
b i r t h d a y . Where a d e l i n q u e n c y p e t i t i o n a l l e g e s t h a t an 
i n d i v i d u a l , p r i o r t o t h e i n d i v i d u a l ' s 1 8 t h b i r t h d a y , has 
c o m m i t t e d an o f f e n s e f o r w h i c h t h e r e i s no s t a t u t e o f 
l i m i t a t i o n p u r s u a n t t o S e c t i o n 15-3-5, t h e t e r m c h i l d a l s o 
s h a l l i n c l u d e t h e i n d i v i d u a l s u b j e c t t o t h e p e t i t i o n , 
r e g a r d l e s s o f t h e age o f t h e i n d i v i d u a l a t t h e t i m e o f 
f i l i n g . " § 1 2 - 1 5 - 1 0 2 ( 3 ) , A l a . Code 1975. 
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f i n d i n g t h a t Sams had c o m m i t t e d t h e o f f e n s e o f c o n t r i b u t i n g t o 

t h e d e l i n q u e n c y o r d e p e n d e n c y o f a c h i l d o r t o a c h i l d ' s b e i n g 

i n need o f s u p e r v i s i o n b e c a u s e , i t s a i d , t h e f i n d i n g was b a s e d 

s o l e l y on h e a r s a y e v i d e n c e . S p e c i f i c a l l y , t h e C o u r t o f 

C r i m i n a l A p p e a l s h e l d t h a t b e c a u s e " t h e S t a t e f a i l e d t o 

p r e s e n t any n o n h e a r s a y e v i d e n c e t o e s t a b l i s h t h a t D.M.D. was 

a ' c h i l d ' when she was f o u n d i n t h e bedroom w i t h Sams," a 

" n e c e s s a r y " e l e m e n t t o e s t a b l i s h a p r i m a f a c i e c a s e o f 

c o n t r i b u t i n g t o t h e d e l i n q u e n c y o r d e p e n d e n c y o f a c h i l d o r t o 

a c h i l d ' s b e i n g i n need o f s u p e r v i s i o n , " t h e c i r c u i t c o u r t 

e r r e d i n r e v o k i n g Sams's p r o b a t i o n . " ___ So. 3d a t ___ . 

The S t a t e p e t i t i o n e d t h i s C o u r t f o r c e r t i o r a r i r e v i e w t o 

d e t e r m i n e w h e t h e r t h e d e c i s i o n o f t h e C o u r t o f C r i m i n a l 

A p p e a l s c o n f l i c t s w i t h w e l l s e t t l e d c a s e l a w h o l d i n g t h a t a 

c i r c u i t c o u r t may c o n s i d e r b o t h h e a r s a y and n o n h e a r s a y 

e v i d e n c e i n d e t e r m i n i n g w h e t h e r a p r o b a t i o n e r v i o l a t e d t h e 

t e r m s o f h i s o r h e r p r o b a t i o n . See Ex p a r t e J . J . D . , 778 So. 2d 

240, 242 ( A l a . 2 0 0 0 ) ( r e c o g n i z i n g t h a t " ' " t h e c o u r t i s n o t 

bound by t h e s t r i c t r u l e s o f e v i d e n c e " ' " a t a p r o b a t i o n -

r e v o c a t i o n h e a r i n g and must o n l y be r e a s o n a b l y s a t i s f i e d f r o m 

t h e e v i d e n c e t h a t t h e p r o b a t i o n e r has v i o l a t e d a c o n d i t i o n o f 
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h i s o r h e r p r o b a t i o n ( q u o t i n g M a r t i n v. S t a t e , 46 A l a . App. 

310, 312, 241 So. 2d 339, 341 ( A l a . C r i m . App. 1 9 7 0 ) , q u o t i n g 

i n t u r n S t a t e v. Duncan, 270 N.C. 241, 245, 154 S.E.2d 53, 57 

( 1 9 6 7 ) ) ) ; Ex p a r t e Toney, 854 So. 2d 37, 39 ( A l a . 

2 0 0 2 ) ( s t a t i n g t h a t " R u l e 2 7 . 6 ( d ) ( 1 ) , [ A l a . R. C r i m . P.,] 

p r o v i d e s , i n p e r t i n e n t p a r t , t h a t a t a p r o b a t i o n - r e v o c a t i o n 

h e a r i n g ' [ t ] h e c o u r t may[, i n i t s d i s c r e t i o n , ] r e c e i v e any 

r e l i a b l e , r e l e v a n t e v i d e n c e n o t l e g a l l y p r i v i l e g e d , i n c l u d i n g 

h e a r s a y , ' " b u t n o t i n g t h a t t h e d e c i s i o n t o r e v o k e p r o b a t i o n , 

h o w e v e r , c a n n o t be b a s e d s o l e l y on h e a r s a y e v i d e n c e ) . We 

i s s u e d t h e w r i t ; we r e v e r s e and remand. 

The f a c t s a r e u n d i s p u t e d . O f f i c e r D a l t o n F r a n c i s , J r . , 

o f t h e E l b a P o l i c e D e p a r t m e n t t e s t i f i e d a t t h e p r o b a t i o n -

r e v o c a t i o n h e a r i n g t h a t a r e p o r t had been made t h a t D.M.D., a 

j u v e n i l e , had r u n away f r o m home. He s t a t e d t h a t he f o u n d 

D.M.D. w i t h Sams a t a S h e l l g a s o l i n e s e r v i c e s t a t i o n , t h a t he 

n o t i f i e d t h e j u v e n i l e - p r o b a t i o n o f f i c e r , and t h a t he was 

i n s t r u c t e d t o r e l e a s e D.M.D. t o h e r g r a n d m o t h e r , w h i c h he d i d . 

The n e x t n i g h t , a n o t h e r r e p o r t was f i l e d i n d i c a t i n g t h a t 

D.M.D. had a g a i n r u n away and t h a t t h e j u v e n i l e - p r o b a t i o n 

o f f i c e r was t r y i n g t o l o c a t e h e r . He s t a t e d t h a t he and 
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a n o t h e r o f f i c e r f o u n d D.M.D. w i t h Sams i n t h e bedroom o f an 

a p a r t m e n t . O f f i c e r F r a n c i s s t a t e d t h a t D.M.D. t o l d h i m t h a t 

she was 16 y e a r s o l d ; t h a t she had been l i v i n g w i t h Sams; t h a t 

she smoked c r a c k c o c a i n e and m a r i j u a n a ; t h a t she consumed 

a l c o h o l ; and t h a t , a t t h a t t i m e , she may have been p r e g n a n t by 

Sams. O f f i c e r F r a n c i s t e s t i f i e d t h a t Sams was a r r e s t e d f o r 

c o n t r i b u t i n g t o t h e d e l i n q u e n c y o r de p e n d e n c y o f a c h i l d o r t o 

a c h i l d ' s b e i n g i n need o f s u p e r v i s i o n . 

The S t a t e c o n t e n d s t h a t t h e C o u r t o f C r i m i n a l A p p e a l s 

e r r e d i n r e v e r s i n g t h e c i r c u i t c o u r t ' s o r d e r r e v o k i n g Sams's 

p r o b a t i o n b e c a u s e , i t s a y s , i t p r e s e n t e d s u f f i c i e n t e v i d e n c e 

f r o m w h i c h t h e c i r c u i t c o u r t c o u l d be r e a s o n a b l y s a t i s f i e d 

t h a t Sams had v i o l a t e d a c o n d i t i o n o f h i s p r o b a t i o n by 

c o m m i t t i n g a new o f f e n s e . 

" ' " P r o b a t i o n o r s u s p e n s i o n o f s e n t e n c e 
comes as an a c t o f g r a c e t o one c o n v i c t e d 
o f , o r p l e a d i n g g u i l t y t o , a c r i m e . A 
p r o c e e d i n g t o r e v o k e p r o b a t i o n i s n o t a 
c r i m i n a l p r o s e c u t i o n , and we have no 
s t a t u t e r e q u i r i n g a f o r m a l t r i a l . Upon a 
h e a r i n g o f t h i s c h a r a c t e r , t h e c o u r t i s n o t 
bound by s t r i c t r u l e s o f e v i d e n c e , and t h e 
a l l e g e d v i o l a t i o n o f a v a l i d c o n d i t i o n o f 
p r o b a t i o n need n o t be p r o v e n b e y o n d a 
r e a s o n a b l e d o u b t . " ' 

"'Martin v. S t a t e , 46 A l a . App. 310, 312, 241 So. 2d 
339, 341 ( A l a . C r i m . App. 1970 ) ( q u o t i n g S t a t e v. 
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Duncan, 270 N.C. 241, 154 S.E.2d 53 ( 1 9 6 7 ) ( c i t a t i o n 
o m i t t e d ) ) . Under t h a t s t a n d a r d , t h e t r i a l c o u r t 
need ' o n l y be r e a s o n a b l y s a t i s f i e d f r o m t h e e v i d e n c e 
t h a t t h e p r o b a t i o n e r has v i o l a t e d t h e c o n d i t i o n s o f 
h i s p r o b a t i o n . ' A r m s t r o n g v. S t a t e , 294 A l a . 100, 
103, 312 So. 2d 620 , 623 (1 9 7 5 ) . A b s e n t a c l e a r 
abuse o f d i s c r e t i o n , a r e v i e w i n g c o u r t w i l l n o t 
d i s t u r b t h e t r i a l c o u r t ' s c o n c l u s i o n s . See Moore v. 
S t a t e , 432 So. 2d 552, 553 ( A l a . C r i m . App. 1 9 8 3 ) , 
and W r i g h t v. S t a t e , 349 So. 2d 124, 125 ( A l a . C r i m . 
App. 1 9 7 7 ) . " 

Ex p a r t e J . J . D . , 778 So. 2d a t 242. See R u l e 2 7 . 6 ( d ) ( 1 ) , A l a . 

R. C r i m . P. ( p r o v i d i n g t h a t a t a r e v o c a t i o n h e a r i n g t h e " c o u r t 

may r e c e i v e any r e l i a b l e , r e l e v a n t e v i d e n c e n o t l e g a l l y 

p r i v i l e g e d , i n c l u d i n g h e a r s a y , " and t h e c o u r t must be 

r e a s o n a b l y s a t i s f i e d f r o m t h e e v i d e n c e t h a t a v i o l a t i o n o f 

p r o b a t i o n o c c u r r e d b e f o r e r e v o k i n g p r o b a t i o n ) . Whether t o 

a d m i t h e a r s a y e v i d e n c e a t a p r o b a t i o n - r e v o c a t i o n h e a r i n g i s 

w i t h i n t h e d i s c r e t i o n o f t h e c o u r t . P u c k e t t v. S t a t e , 680 So. 

2d 980, 981 ( A l a . C r i m . App. 1 9 9 6 ) . However, 

" [ i ] t i s w e l l s e t t l e d t h a t h e a r s a y e v i d e n c e may 
n o t f o r m t h e s o l e b a s i s f o r r e v o k i n g an i n d i v i d u a l ' s 
p r o b a t i o n . See C l a y t o n v. S t a t e , 669 So. 2d 220 , 
222 ( A l a . C r . App. 1 9 9 5 ) ; C h a s t e e n v. S t a t e , 652 So. 
2d 319, 320 ( A l a . C r . App. 1 9 9 4 ) ; and M a l l e t t e v. 
S t a t e , 572 So. 2d 1316, 1317 ( A l a . C r . App. 1 9 9 0 ) . 
'The use o f h e a r s a y as t h e s o l e means o f p r o v i n g a 
v i o l a t i o n o f a c o n d i t i o n o f p r o b a t i o n d e n i e s a 
p r o b a t i o n e r t h e r i g h t t o c o n f r o n t and t o c r o s s -
e xamine t h e p e r s o n s o r i g i n a t i n g t h e i n f o r m a t i o n t h a t 
f o r m s t h e b a s i s o f t h e r e v o c a t i o n . ' C l a y t o n , 669 
So. 2d a t 222." 
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G o o d g a i n v. S t a t e , 755 So. 2d 591, 592 ( A l a . C r i m . App. 1 9 9 9 ) . 

To s u m m a r i z e , a t a p r o b a t i o n - r e v o c a t i o n h e a r i n g a c i r c u i t 

c o u r t must examine t h e f a c t s and c i r c u m s t a n c e s s u p p o r t i n g e a c h 

a l l e g e d v i o l a t i o n o f p r o b a t i o n . The c o u r t may c o n s i d e r b o t h 

h e a r s a y and n o n h e a r s a y e v i d e n c e i n m a k i n g i t s d e t e r m i n a t i o n . 

The h e a r s a y e v i d e n c e , however, must be r e l i a b l e , 2 and i t 

c a n n o t be t h e s o l e e v i d e n c e s u p p o r t i n g t h e r e v o c a t i o n o f 

p r o b a t i o n . Thus, a c i r c u i t c o u r t must a s s e s s t h e c r e d i b i l i t y 

o f t h e p a r t i c u l a r w i t n e s s e s a t t h e p r o b a t i o n - r e v o c a t i o n 

h e a r i n g , t h e r e l i a b i l i t y o f t h e a v a i l a b l e e v i d e n c e , and t h e 

t o t a l i t y o f t h e e v i d e n c e i n e a c h i n d i v i d u a l c a s e t o d e t e r m i n e 

w h e t h e r i t i s r e a s o n a b l y s a t i s f i e d t h a t t h e p r o b a t i o n e r has 

v i o l a t e d a t e r m o f h i s o r h e r p r o b a t i o n and t h a t r e v o c a t i o n i s 

p r o p e r . M o r e o v e r , an a p p e l l a t e c o u r t w i l l d i s t u r b a c i r c u i t 

c o u r t ' s d e c i s i o n o n l y i f t h e r e c o r d e s t a b l i s h e s t h a t t h e 

c i r c u i t c o u r t e x c e e d e d t h e s c o p e o f i t s d i s c r e t i o n . 

I n M i t c h e l l v. S t a t e , 4 62 So. 2d 740 ( A l a . 1 984 ), t h e 

C o u r t o f C r i m i n a l A p p e a l s r e v e r s e d t h e c i r c u i t c o u r t ' s 

2 C f . Hampton v. S t a t e , 203 P.3d 179, 185 ( O k l a . C r i m . 
App. 2 0 0 9 ) ( " [ W ] e c o n c l u d e t h a t t h e due p r o c e s s c o n f r o n t a t i o n 
r e q u i r e m e n t a p p l i c a b l e t o r e v o c a t i o n s m a t t e r s w i l l g e n e r a l l y 
be s a t i s f i e d when a t r i a l c o u r t d e t e r m i n e s t h a t p r o f f e r e d 
h e a r s a y b e a r s s u b s t a n t i a l g u a r a n t e e s o f t r u s t w o r t h i n e s s o r 
o t h e r w i s e has s u f f i c i e n t i n d i c i a o f r e l i a b i l i t y . " ) . 
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r e v o c a t i o n o f M i t c h e l l ' s p r o b a t i o n b a s e d on i t s f i n d i n g t h a t 

M i t c h e l l had c o m m i t t e d a new o f f e n s e b e c a u s e , t h e C o u r t o f 

C r i m i n a l A p p e a l s h e l d , t h e r e c o r d d i d n o t c o n t a i n s u f f i c i e n t 

f a c t s t o s u p p o r t r e v o c a t i o n . A t t h e r e v o c a t i o n h e a r i n g , 

M i t c h e l l ' s p r o b a t i o n o f f i c e r t e s t i f i e d a b o u t i n f o r m a t i o n he 

had r e c e i v e d f r o m a w i t n e s s who had se e n M i t c h e l l b r e a k i n t o 

a v e h i c l e . A c c o r d i n g t o t h e p r o b a t i o n o f f i c e r , M i t c h e l l had 

been c h a r g e d w i t h b u r g l a r y and had " ' r e p e a t e d l y a d m i t t e d h i s 

g u i l t t o a r r e s t i n g o f f i c e r s . ' " 462 So. 2d a t 741. The 

p r o b a t i o n o f f i c e r had no p e r s o n a l k n o w ledge w i t h r e g a r d t o t h e 

i n c i d e n t . O f f i c e r G r e g o r y J . S e x t o n , a D e c a t u r p o l i c e 

o f f i c e r , was t h e o n l y o t h e r w i t n e s s t o t e s t i f y . He s t a t e d t h a t 

he was on p a t r o l when he l e a r n e d o f t h e b u r g l a r y . When he 

a r r i v e d on t h e s c e n e , two i n d i v i d u a l s i d e n t i f i e d M i t c h e l l as 

one o f t h e men who had b r o k e n i n t o t h e v e h i c l e . O f f i c e r 

S e x t o n a l s o t e s t i f i e d t h a t he was n o t p r e s e n t when M i t c h e l l 

made h i s s t a t e m e n t a d m i t t i n g h i s g u i l t . I n h o l d i n g t h a t t h e 

h e a r s a y e v i d e n c e g i v e n by M i t c h e l l ' s p r o b a t i o n o f f i c e r and 

O f f i c e r S e x t o n was n o t s u f f i c i e n t t o s u p p o r t t h e r e v o c a t i o n o f 

M i t c h e l l ' s p r o b a t i o n , t h e C o u r t o f C r i m i n a l A p p e a l s s t a t e d : 

"The q u e s t i o n f o r us i n t h e i n s t a n t c a s e i s , 
t h e r e f o r e , w h e t h e r t h e t e s t i m o n y o f O f f i c e r S e x t o n , 
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when added t o t h e e v i d e n c e r e v e a l e d by t h e p r o b a t i o n 
o f f i c e r ' s t e s t i m o n y and r e p o r t , p r o v i d e d s u f f i c i e n t 
e v i d e n c e t o s u p p o r t M i t c h e l l ' s p r o b a t i o n r e v o c a t i o n . 
I t i s n o t n e c e s s a r y i n a p r o b a t i o n r e v o c a t i o n 
h e a r i n g t o p r o v i d e p r o o f b e y o n d a r e a s o n a b l e d o u b t 
o r by a p r e p o n d e r a n c e o f t h e e v i d e n c e . R a t h e r , t h e 
l o w e r c o u r t need o n l y be ' r e a s o n a b l y s a t i s f i e d f r o m 
t h e e v i d e n c e t h a t t h e p r o b a t i o n e r has v i o l a t e d t h e 
c o n d i t i o n s o f h i s p r o b a t i o n ' . A r m s t r o n g v. S t a t e , 
294 A l a . 100, 312 So. 2d 620 ( 1 9 7 5 ) . 

" T h i s c o u r t has h e l d t h a t ' p r o b a t i o n c a n n o t be 
r e v o k e d s o l e l y upon h e a r s a y e v i d e n c e ' . Moore v. 
S t a t e , 432 So. 2d 552 ( A l a . C r i m . App. 1 9 8 3 ) ; 
W a t k i n s v. S t a t e , 455 So. 2d 160 ( A l a . C r i m . App. 
1 9 8 4 ) . The o n l y e v i d e n c e p r e s e n t e d a g a i n s t M i t c h e l l 
i n t h i s h e a r i n g was h e a r s a y . N e i t h e r t h e v i c t i m , 
n o r any o t h e r w i t n e s s who c o u l d have i d e n t i f i e d t h e 
a p p e l l a n t as t h e p e r p e t r a t o r o f t h e c r i m e , 
t e s t i f i e d . A l t h o u g h [ t h e p r o b a t i o n o f f i c e r ] s a i d 
t h a t h i s r e p o r t i n d i c a t e d M i t c h e l l had made an 
i n c u l p a t o r y s t a t e m e n t t o p o l i c e , no o t h e r e v i d e n c e 
was o f f e r e d t o s u p p o r t t h i s a l l e g a t i o n . O f f i c e r 
S e x t o n was n o t p r e s e n t when t h e c r i m e was c o m m i t t e d , 
and he a r r e s t e d M i t c h e l l s o l e l y upon t h e i n f o r m a t i o n 
g i v e n t o him by o t h e r s . 

" W h i l e i t i s n o t n e c e s s a r y t h a t a p r o b a t i o n e r be 
c o n v i c t e d o f t h e c h a r g e d o f f e n s e b e f o r e h i s 
p r o b a t i o n i s r e v o k e d , i t i s n e v e r t h e l e s s t r u e t h a t 
t h e f i l i n g o f c h a r g e s o r an a r r e s t , s t a n d i n g a l o n e , 
i s i n s u f f i c i e n t g r o u n d f o r p r o b a t i o n r e v o c a t i o n . 
N i c h o l s o n v. S t a t e , 440 So. 2d 1205 ( A l a . C r i m . App. 
1 9 8 3 ) ; F r e e v. S t a t e , 392 So. 2d 857 ( A l a . C r i m . 
App. 1 9 8 0 ) , w r i t d e n i e d , Ex p a r t e F r e e , 392 So. 2d 
859, c e r t . d e n i e d , 451 U.S. 990, 101 S.Ct. 2329, 68 
L.Ed.2d 850 r e h e a r i n g d e n i e d , 452 U.S. 973, 101 
S.Ct. 3129, 69 L.Ed.2d 985 ( 1 9 8 1 ) . 

"As t h i s c o u r t has s a i d : 
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" ' I f m e r e l y b e i n g a r r e s t e d i s s u f f i c i e n t 
f o r r e v o c a t i o n , t h e n r e v o c a t i o n w o u l d l i e 
w i t h i n t h e d i s c r e t i o n o f p o l i c e o f f i c e r s , 
r a t h e r t h a n j u d i c i a l o f f i c e r s . I n s u c h a 
c a s e , j u d g e s w o u l d o n l y p e r f o r m t h e 
m i n i s t e r i a l d u t y o f d e t e r m i n i n g i f an 
a r r e s t had been made and t h e n s i g n i n g t h e 
r e v o c a t i o n o r d e r . The d e c i s i o n t o r e v o k e 
p r o b a t i o n i s a j u d i c i a l f u n c t i o n and s h o u l d 
be b a s e d upon t h e a p p e l l a n t ' s c o n d u c t and 
n o t upon an a c c u s a t i o n o n l y . The S t a t e 
must s u b m i t enough s u b s t a n t i v e e v i d e n c e t o 
r e a s o n a b l y s a t i s f y t h e t r i e r o f t h e f a c t s 
t h a t a c o n d i t i o n o f p r o b a t i o n was 
b r e a c h e d . ' H i l l [v. S t a t e , 350 So. 2d 716, 
718 ( A l a . C r i m . App. 1 9 7 7 ) ] . " 

462 So. 2d a t 742. 

I n G o o d g a i n , t h e C o u r t o f C r i m i n a l A p p e a l s r e v e r s e d t h e 

c i r c u i t c o u r t ' s r e v o c a t i o n o f G o o d g a i n ' s p r o b a t i o n b e c a u s e t h e 

o n l y e v i d e n c e p r e s e n t e d s u p p o r t i n g a f i n d i n g t h a t G o o d g a i n had 

v i o l a t e d a t e r m o f h i s p r o b a t i o n by c o m m i t t i n g a new o f f e n s e 

was h e a r s a y . A t t h e p r o b a t i o n - r e v o c a t i o n h e a r i n g , t h e S t a t e 

p r e s e n t e d one w i t n e s s , D e t e c t i v e G r e g o r y J o h n s o n w i t h t h e 

B i r m i n g h a m P o l i c e D e p a r t m e n t . D e t e c t i v e J o h n s o n t e s t i f i e d 

t h a t he had r e c e i v e d an o f f e n s e r e p o r t p r e p a r e d by an 

u n i d e n t i f i e d o f f i c e r r e g a r d i n g a r o b b e r y . A c c o r d i n g t o 

D e t e c t i v e J o h n s o n , t h e r e p o r t i n d i c a t e d t h a t t h e v i c t i m had 

i d e n t i f i e d G o o d g a i n as one o f t h e men who had r o b b e d h e r a t 

g u n p o i n t . D e t e c t i v e J o h n s o n s a i d t h a t he c o n d u c t e d a l i v e 
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l i n e u p and t h a t t h e v i c t i m i d e n t i f i e d G o o d g a i n as one o f t h e 

men who had r o b b e d h e r . D e t e c t i v e J o h n s o n a l s o t e s t i f i e d t h a t 

t h e v i c t i m ' s d a u g h t e r , who was p r e s e n t d u r i n g t h e r o b b e r y , 

i d e n t i f i e d G o o d g a i n i n a p h o t o g r a p h i c l i n e u p . No o t h e r 

e v i d e n c e was o f f e r e d t o s u p p o r t a f i n d i n g t h a t G o o d g a i n had 

c o m m i t t e d a new o f f e n s e . 

The C o u r t o f C r i m i n a l A p p e a l s ' r e v i e w o f t h e r e c o r d 

i n d i c a t e d t h a t D e t e c t i v e J o h n s o n ' s h e a r s a y t e s t i m o n y a b o u t t h e 

s t a t e m e n t s o f t h e v i c t i m c o n t a i n e d i n t h e o f f e n s e r e p o r t and 

h i s h e a r s a y t e s t i m o n y r e g a r d i n g t h e v i c t i m and h e r d a u g h t e r ' s 

i d e n t i f i c a t i o n o f G o o d g a i n i n t h e l i n e u p s c o u l d n o t s u p p o r t a 

f i n d i n g t h a t G o o d g a i n had c o m m i t t e d a new o f f e n s e . T h e r e f o r e , 

t h e C o u r t o f C r i m i n a l A p p e a l s c o r r e c t l y c o n c l u d e d t h a t t h e 

c i r c u i t c o u r t had e x c e e d e d t h e s c o p e o f i t s d i s c r e t i o n i n 

r e v o k i n g G o o d g a i n ' s p r o b a t i o n . 

I n b o t h M i t c h e l l and G o o d g a i n t h e S t a t e p r e s e n t e d o n l y 

h e a r s a y e v i d e n c e t o s u p p o r t a f i n d i n g t h a t t h e p r o b a t i o n e r had 

v i o l a t e d t h e c o n d i t i o n s o f h i s p r o b a t i o n by c o m m i t t i n g a new 

o f f e n s e . The S t a t e d i d n o t p r e s e n t a w i t n e s s w i t h p e r s o n a l 

k n o w l edge o f t h e c h a r g e d o f f e n s e who c o u l d i d e n t i f y t h e 

p r o b a t i o n e r as t h e p e r p e t r a t o r o f t h e new o f f e n s e . I n d e e d , 
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t h e o f f i c e r s who t e s t i f i e d a t t h e p r o b a t i o n - r e v o c a t i o n 

h e a r i n g s i n t h o s e c a s e s were n o t p r e s e n t when t h e new o f f e n s e s 

were c o m m i t t e d and t h e a r r e s t s were n o t b a s e d on e i t h e r 

o f f i c e r ' s p e r s o n a l k n o w ledge o r w i t n e s s i n g o f t h e o f f e n s e . 

C o n s e q u e n t l y , b e c a u s e o n l y h e a r s a y e v i d e n c e was p r e s e n t e d 

c o n n e c t i n g e a c h p r o b a t i o n e r t o t h e c h a r g e d o f f e n s e , t h e 

e v i d e n c e i n b o t h c a s e s was i n s u f f i c i e n t t o s u p p o r t t h e 

p r o b a t i o n r e v o c a t i o n s , and t h e c i r c u i t c o u r t i n e a c h c a s e 

e x c e e d e d t h e s c o p e o f i t s d i s c r e t i o n i n r e v o k i n g t h e 

p r o b a t i o n s . 

I n t h i s c a s e , t h e r e c o r d e s t a b l i s h e s t h a t t h e c i r c u i t 

c o u r t d i d n o t e x c e e d t h e s c o p e o f i t s d i s c r e t i o n i n r e v o k i n g 

Sams's p r o b a t i o n . H e a r s a y e v i d e n c e was n o t t h e s o l e b a s i s on 

w h i c h t h e c i r c u i t c o u r t f o u n d t h a t Sams had v i o l a t e d t h e t e r m s 

o f h i s p r o b a t i o n by c o m m i t t i n g a new o f f e n s e . The S t a t e 

p r e s e n t e d a m i x t u r e o f n o n h e a r s a y and h e a r s a y e v i d e n c e 

i n d i c a t i n g t h a t Sams c o n t r i b u t e d t o t h e d e l i n q u e n c y o r 

d e p e n d e n c y o f a c h i l d o r t o a c h i l d ' s b e i n g i n need o f 

s u p e r v i s i o n . O f f i c e r F r a n c i s t e s t i f i e d as t o h i s p e r s o n a l 

k n o w l edge o f Sams's c o m m i s s i o n o f t h e new o f f e n s e . O f f i c e r 

F r a n c i s t e s t i f i e d t h a t on t h e n i g h t b e f o r e Sams was a r r e s t e d 
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f o r c o n t r i b u t i n g t o t h e d e l i n q u e n c y o r de p e n d e n c y o f a c h i l d 

o r t o t h e c h i l d ' s b e i n g i n need o f s u p e r v i s i o n , he had f o u n d 

Sams w i t h D.M.D., a m i n o r , and had r e t u r n e d D.M.D. t o h e r 

g r a n d m o t h e r . He f u r t h e r t e s t i f i e d t h a t he saw Sams w i t h 

D.M.D. i n t h e bedroom o f t h e a p a r t m e n t on t h e n i g h t Sams was 

a r r e s t e d f o r c o n t r i b u t i n g t o t h e d e l i n q u e n c y o r de p e n d e n c y o f 

a c h i l d o r t o a c h i l d ' s b e i n g i n need o f s u p e r v i s i o n and 

w i t n e s s e d h i s a r r e s t . O f f i c e r F r a n c i s ' s t e s t i m o n y 

u n e q u i v o c a l l y l i n k e d Sams t o t h e new o f f e n s e . A l t h o u g h 

h e a r s a y e v i d e n c e was p r e s e n t e d t o e s t a b l i s h t h a t D.M.D. was 16 

y e a r s o l d , t h e c i r c u i t c o u r t c o u l d have d e t e r m i n e d t h a t t h e 

h e a r s a y e v i d e n c e was r e l i a b l e i n l i g h t o f O f f i c e r F r a n c i s ' s 

p e r s o n a l k n o w ledge o f t h i s i n c i d e n t and h i s p r i o r i n c i d e n t 

i n v o l v i n g Sams and D.M.D. C o n s e q u e n t l y , i n t h i s c a s e , u n l i k e 

M i t c h e l l and G o o d g a i n i n w h i c h t h e S t a t e r e l i e d s o l e l y on 

h e a r s a y e v i d e n c e t o s u p p o r t a f i n d i n g t h a t t h e p r o b a t i o n e r had 

c o m m i t t e d a new o f f e n s e , t h e S t a t e p r e s e n t e d b o t h r e l i a b l e 

h e a r s a y and n o n h e a r s a y e v i d e n c e , as p e r m i t t e d u n d e r R u l e 

2 7 . 6 ( d ) , A l a . R. C r i m . P., t o e s t a b l i s h t h a t Sams had v i o l a t e d 

one o f t h e t e r m s o f h i s p r o b a t i o n . The r e c o r d i n d i c a t e s t h a t 

t h e S t a t e p r e s e n t e d s u f f i c i e n t e v i d e n c e f r o m w h i c h t h e c i r c u i t 
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c o u r t c o u l d be r e a s o n a b l y s a t i s f i e d t h a t Sams had v i o l a t e d one 

o f t h e t e r m s o f h i s p r o b a t i o n by c o m m i t t i n g a new o f f e n s e and 

t h a t t h e c i r c u i t c o u r t d i d n o t e x c e e d t h e s c o p e o f i t s 

d i s c r e t i o n i n r e v o k i n g Sams's p r o b a t i o n . A c c o r d i n g l y , we 

r e v e r s e t h e judgment o f t h e C o u r t o f C r i m i n a l A p p e a l s 

r e v e r s i n g t h e p r o b a t i o n - r e v o c a t i o n o r d e r , and we remand t h i s 

c a s e f o r t h a t c o u r t t o e n t e r a judgment a f f i r m i n g t h e c i r c u i t 

c o u r t ' s r e v o c a t i o n o f Sams's p r o b a t i o n . 

REVERSED AND REMANDED. 

L y o n s , W o o d a l l , S m i t h , B o l i n , P a r k e r , Murdock, and Shaw, 

J J . , c o n c u r . 

Cobb, C . J . , d i s s e n t s . 
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COBB, C h i e f J u s t i c e ( d i s s e n t i n g ) . 

I d i s s e n t . The l i m i t e d a n a l y s i s o f t h e m a j o r i t y has 

f a i l e d t o p e r s u a d e me t h a t t h e C o u r t o f C r i m i n a l A p p e a l s was 

i n c o r r e c t i n r e v e r s i n g t h e c i r c u i t c o u r t ' s p r o b a t i o n -

r e v o c a t i o n o r d e r . A j u v e n i l e c o u r t f i l i n g s h o w i n g t h e age o f 

t h e f e m a l e c h i l d w o u l d n o t have b e e n d i f f i c u l t t o p r o d u c e . 
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