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LYONS, J u s t i c e ( c o n c u r r i n g s p e c i a l l y ) . 

C h i e f J u s t i c e Cobb's s p e c i a l w r i t i n g , c o n c u r r i n g i n p a r t 

and d i s s e n t i n g i n p a r t , c o n c l u d e s t h a t C a r t h e l l G a r n e r 

a d e q u a t e l y s t a t e d a c o n f l i c t b e t w e e n t h e C o u r t o f C r i m i n a l 

A p p e a l s ' u n p u b l i s h e d memorandum i n h i s c a s e , G a r n e r v. S t a t e 

( N o . CR-08-0187, J u l y 3 1 , 2 0 0 9 ) , __ So. 3 d __ ( A l a . C r i m . App. 

200 9) ( t a b l e ) , and G r i m s l e y v. S t a t e , 632 So. 2d 547 ( A l a . 

C r i m . App. 2 0 0 3 ) . G a r n e r ' s p e t i t i o n i n c l u d e s a f r a g m e n t a r y 

q u o t e f r o m t h e C o u r t o f C r i m i n a l A p p e a l s ' u n p u b l i s h e d 

memorandum and a t t e m p t s t o t a k e t h e q u o t e b e y o n d i t s c o n t e x t . 

G a r n e r p o i n t s s o l e l y t o t h e f o l l o w i n g s t a t e m e n t i n t h e 

C o u r t o f C r i m i n a l A p p e a l s ' u n p u b l i s h e d memorandum: "What 

[ S t a t e ' s w i t n e s s H o w a r d ] Pompey may have p e r s o n a l l y b e l i e v e d 

o r hoped f o r w o u l d have been a m a t t e r l e f t t o t h e j u r y ' s 

d e t e r m i n a t i o n i n w e i g h i n g t h e t e s t i m o n y p u r s u a n t t o t h e t r i a l 

c o u r t ' s c h a r g e as t o b i a s . " ( P e t i t i o n , a t p. 5.) G a r n e r t h e n 

c o n t e n d s t h a t , b e c a u s e he was n o t a l l o w e d t o q u e s t i o n Howard 

Pompey r e g a r d i n g h i s b e l i e f s o r hopes as t o t h e d i s p o s i t i o n o f 

p e n d i n g c h a r g e s a g a i n s t Pompey i f he t e s t i f i e d a g a i n s t G a r n e r , 

t h e r e was n o t h i n g f o r t h e j u r y t o w e i g h t o d e t e r m i n e w h e t h e r 

Pompey was b i a s e d i n f a v o r o f t h e S t a t e . 

G a r n e r ' s a t t e m p t i l l u s t r a t e s t h e p r o b l e m o f u s i n g o n l y 

f r a g m e n t a r y q u o t e s f r o m an u n p u b l i s h e d memorandum o r o p i n i o n 
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t o a l l e g e c o n f l i c t . G a r n e r o m i t s t h e p r e c e d i n g s e n t e n c e , 

w h i c h s t a t e s : "Nor was he p r e v e n t e d f r o m q u e s t i o n i n g Pompey 

c o n c e r n i n g h i s r o l e i n t h e p r e s e n t o f f e n s e i n f r o n t o f t h e  

j u r y . " ( E mphasis added.) When t h e two s e n t e n c e s a r e r e a d 

t o g e t h e r , as t h e y s h o u l d be, i t i s a p p a r e n t t h a t t h e s t a t e m e n t 

o f t h e C o u r t o f C r i m i n a l A p p e a l s a t t a c k e d by G a r n e r r e l a t e s t o 

t h e j u r o r s ' w e i g h i n g o f any b i a s b a s e d on Pompey's hopes 

r e g a r d i n g w h e t h e r he w o u l d be p r o s e c u t e d " c o n c e r n i n g h i s r o l e 

i n t h e p r e s e n t o f f e n s e . " B e c a u s e o f G a r n e r ' s i n e f f e c t i v e 

a t t e m p t t o e s t a b l i s h c o n f l i c t , I c o n c u r t o deny G a r n e r ' s 

p e t i t i o n f o r t h e w r i t o f c e r t i o r a r i . 
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COBB, C h i e f J u s t i c e ( c o n c u r r i n g i n p a r t and d i s s e n t i n g i n 

p a r t ) . 

C a r t h e l l G a r n e r ' s p e t i t i o n f o r t h e w r i t o f c e r t i o r a r i 

a d e q u a t e l y d e m o n s t r a t e s a s u f f i c i e n t l i k e l i h o o d t h a t t h e 

d e c i s i o n o f t h e C o u r t o f C r i m i n a l A p p e a l s i n h i s c a s e 

c o n f l i c t s w i t h G r i m s l e y v. S t a t e , 632 So. 2d 547 ( A l a . C r i m . 

App. 2 0 0 3 ) , t o w a r r a n t t h i s C o u r t ' s r e v i e w . I w o u l d g r a n t t h e 

p e t i t i o n t o r e v i e w t h a t i s s u e . A c c o r d i n g l y , I r e s p e c t f u l l y 

d i s s e n t f r o m t h e C o u r t ' s d e c i s i o n t o deny r e v i e w as t o t h a t 

g r o u n d . As t o t h e o t h e r g r o u n d s a s s e r t e d i n t h e p e t i t i o n , I 

c o n c u r t o deny r e v i e w . 

F a c t s and P r o c e d u r a l H i s t o r y 

G a r n e r was t r i e d f o r t h e June 9, 2007, m u r d e r s o f E r n e s t 

L e w i s and D a n i e l l e C h e s t a n g . The m u r d e r s were a l l e g e d t o have 

r e s u l t e d f r o m a d i s p u t e d u r i n g an i l l e g a l d r u g t r a n s a c t i o n . 

On c r o s s - e x a m i n a t i o n , G a r n e r ' s c o u n s e l q u e s t i o n e d Howard 

Pompey, a p r o s e c u t i o n w i t n e s s , as t o w h e t h e r he f a c e d c r i m i n a l 

c h a r g e s b a s e d on h i s r o l e i n t h e t r a n s a c t i o n t h a t r e s u l t e d i n 

t h e c h a r g e s a g a i n s t G a r n e r . Pompey r e s p o n d e d t h a t he had n o t 

been c h a r g e d ; however, he s a i d , t h e p o l i c e had o r i g i n a l l y 

q u e s t i o n e d h im as t o w h e t h e r he had s u p p l i e d t h e v i c t i m s w i t h 

m a r i j u a n a . G a r n e r ' s c o u n s e l t h e n a s k e d Pompey: "As a m a t t e r 

5 



1081702 

of f a c t , you've g o t s e v e r a l c a s e s p e n d i n g o u t s i d e o f y o u r 

s i t u a t i o n i n t h i s c a s e , d o n ' t y o u ? " The p r o s e c u t o r t h e n made 

a m o t i o n i n l i m i n e o u t s i d e t h e p r e s e n c e o f t h e j u r y , a r g u i n g 

t h a t G a r n e r s h o u l d be a l l o w e d t o a s k Pompey a b o u t p r i o r 

c o n v i c t i o n s o r c h a r g e s o n l y i f t h o s e c o n v i c t i o n s o r c h a r g e s 

i n v o l v e d d i s h o n e s t y o r f a l s e s t a t e m e n t . 

The t r i a l c o u r t i n f o r m e d G a r n e r ' s c o u n s e l t h a t , b e c a u s e 

t h e p e n d i n g c h a r g e s a g a i n s t Pompey were f i l e d a f t e r he had 

g i v e n h i s s t a t e m e n t t o t h e p o l i c e i n t h e c a s e a g a i n s t G a r n e r , 

c o u n s e l w o u l d n o t be a l l o w e d t o q u e s t i o n h im a b o u t t h o s e 

c h a r g e s . G a r n e r ' s c o u n s e l a r g u e d t h a t t h e j u r y m i g h t f i n d 

t h a t Pompey b e l i e v e d t h a t g i v i n g t e s t i m o n y f a v o r a b l e t o t h e 

p r o s e c u t i o n w o u l d h e l p w i t h t h e c h a r g e s p e n d i n g a g a i n s t h im, 

and t h e t r i a l c o u r t s t a t e d t h a t i t w o u l d g i v e t h e j u r y a 

c h a r g e as t o b i a s . 

T h e r e a f t e r , o u t s i d e t h e p r e s e n c e o f t h e j u r y , G a r n e r ' s 

c o u n s e l a s k e d Pompey when he was a r r e s t e d on t h e two p e n d i n g 

c h a r g e s . Pompey r e s p o n d e d t h a t i t was "two t o t h r e e days 

ago." G a r n e r ' s c o u n s e l was n o t a l l o w e d t o a s k any q u e s t i o n s t o 

d e t e r m i n e w h e t h e r Pompey was h o p i n g t h a t h i s t e s t i m o n y i n 

G a r n e r ' s c a s e m i g h t h e l p h im r e c e i v e f a v o r a b l e t r e a t m e n t on 

th e c h a r g e s p e n d i n g a g a i n s t h i m. Pompey t e s t i f i e d t h a t he had 

n o t had any d i s c u s s i o n s w i t h t h e S t a t e as t o t h o s e c h a r g e s . 
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When G a r n e r ' s c o u n s e l began t o q u e s t i o n Pompey c o n c e r n i n g h i s 

i n v o l v e m e n t i n t h e d r u g t r a n s a c t i o n i n G a r n e r ' s c a s e , t h e 

t r i a l c o u r t i n f o r m e d h im t h a t he c o u l d q u e s t i o n Pompey on t h a t 

m a t t e r i n f r o n t o f t h e j u r y ; o n l y t e s t i m o n y as t o t h e 

u n r e l a t e d p e n d i n g c h a r g e s was b e i n g e l i c i t e d on v o i r d i r e o f 

t h e w i t n e s s Pompey. B e c a u s e t h e v o i r e d i r e o f t h e w i t n e s s d i d 

n o t r e v e a l any e v i d e n c e i n d i c a t i n g t h a t Pompey and t h e S t a t e 

had d i s c u s s e d t h e p o s s i b i l i t y o f f a v o r a b l e t r e a t m e n t on t h e 

p e n d i n g c h a r g e s , t h e t r i a l c o u r t r u l e d t h a t d e f e n s e c o u n s e l 

w o u l d n o t be a l l o w e d t o q u e s t i o n Pompey as t o t h o s e p e n d i n g 

c h a r g e s i n f r o n t o f t h e j u r y . 

G a r n e r was c o n v i c t e d o f m u r d e r i n g L e w i s and C h e s t a n g , and 

he a p p e a l e d . On a p p e a l , he a r g u e d t h a t t h e t r i a l c o u r t 

i m p r o p e r l y p r o h i b i t e d h im f r o m p r o v i n g t h a t Pompey's t e s t i m o n y 

was b i a s e d i n f a v o r o f t h e S t a t e by t h e hope t h a t h i s 

t e s t i m o n y i n G a r n e r ' s c a s e w o u l d b e n e f i t h i m i n t h e o t h e r 

c a s e s p e n d i n g a g a i n s t h i m. G a r n e r c o n t e n d e d t h a t t h e t r i a l 

c o u r t i m p r o p e r l y l i m i t e d h i s c r o s s - e x a m i n a t i o n o f Pompey by 

r u l i n g t h a t , u n l e s s Pompey had been i n v o l v e d i n c o n v e r s a t i o n s 

w i t h t h e S t a t e r e g a r d i n g f a v o r a b l e t r e a t m e n t on p e n d i n g 

c h a r g e s i n r e t u r n f o r h i s t e s t i m o n y , G a r n e r w o u l d n o t be 

a l l o w e d t o q u e s t i o n Pompey c o n c e r n i n g t h e p e n d i n g c h a r g e s . On 

J u l y 31, 2009, t h e C o u r t o f C r i m i n a l A p p e a l s a f f i r m e d t h e 
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t r i a l c o u r t ' s judgment i n an u n p u b l i s h e d memorandum. G a r n e r 

v. S t a t e (No. CR-08-0187, J u l y 31, 2 0 0 9 ) , So. 3d 

( A l a . C r i m . App. 2009) ( t a b l e ) . S u b s e q u e n t l y , G a r n e r f i l e d a 

p e t i t i o n f o r a w r i t o f c e r t i o r a r i i n t h i s C o u r t . 

A n a l y s i s 

G a r n e r a r g u e s t h a t t h e d e c i s i o n o f t h e C o u r t o f C r i m i n a l 

A p p e a l s c o n f l i c t s w i t h G r i m s l e y , s u p r a . I n G r i m s l e y , t h e 

C o u r t o f C r i m i n a l A p p e a l s h e l d t h a t a t r i a l c o u r t v i o l a t e d a 

c r i m i n a l d e f e n d a n t ' s r i g h t s u n d e r t h e S i x t h Amendment t o t h e 

U n i t e d S t a t e s C o n s t i t u t i o n when i t p r o h i b i t e d t h e d e f e n d a n t 

f r o m c r o s s - e x a m i n i n g a p r o s e c u t i o n w i t n e s s t o show t h a t t h e 

w i t n e s s "was on p r o b a t i o n ; t h a t she was s e l l i n g a l c o h o l i c 

b e v e r a g e s , o p e r a t i n g a b a r , and had c o m m i t t e d o t h e r a c t s i n 

c o n n e c t i o n w i t h t h e o p e r a t i o n o f t h e b a r t h a t were i n 

v i o l a t i o n o f t h e t e r m s o f h e r p r o b a t i o n ; ... t h a t she had n o t 

been a r r e s t e d f o r t h e v i o l a t i o n o f h e r p r o b a t i o n " ; and t h a t 

" t h e w i t n e s s had some t y p e o f d e a l o r ' e x p e c t e d ' d e a l w i t h t h e 

S t a t e p u r s u a n t t o w h i c h she w o u l d n o t be p r o s e c u t e d f o r h e r 

p r o b a t i o n v i o l a t i o n i n exc h a n g e f o r h e r t e s t i m o n y . " 632 So. 

2d a t 552. The C o u r t o f C r i m i n a l A p p e a l s a l s o h e l d t h a t t h e 

t r i a l c o u r t v i o l a t e d t h e d e f e n d a n t ' s S i x t h Amendment r i g h t s by 

p r o h i b i t i n g c r o s s - e x a m i n a t i o n o f a n o t h e r w i t n e s s "as t o 

w h e t h e r t h e r e were o u t s t a n d i n g w a r r a n t s f o r h e r h u s b a n d ' s 
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a r r e s t and w h e t h e r she was t e s t i f y i n g i n an e f f o r t t o h e l p h e r 

h u s b a n d . " 632 So. 2d a t 555. 

I n h i s p e t i t i o n , G a r n e r q u o t e s t h e f o l l o w i n g r e a s o n i n g o f 

t h e C o u r t o f C r i m i n a l A p p e a l s i n G r i m s l e y : 

" ' " [ W ] h e n e v e r a p r o s e c u t i o n w i t n e s s may be 
b i a s e d i n f a v o r o f t h e p r o s e c u t i o n b e c a u s e 
o f o u t s t a n d i n g c r i m i n a l c h a r g e s o r b e c a u s e 
o f any n o n - f i n a l d i s p o s i t i o n a g a i n s t h im 
w i t h i n t h e same j u r i s d i c t i o n , t h a t p o s s i b l e 
b i a s , i n f a i r n e s s , must be made known t o 
t h e j u r y . . . . [T]he w i t n e s s may hope f o r  
f a v o r a b l e t r e a t m e n t f r o m t h e p r o s e c u t o r i f  
t h e w i t n e s s p r e s e n t l y t e s t i f i e s i n a way  
t h a t i s h e l p f u l t o t h e p r o s e c u t i o n . And i f  
t h a t p o s s i b i l i t y e x i s t s , t h e j u r y s h o u l d 
know a b o u t i t . " ' 

" ' " ' I t i s g e n e r a l l y h e l d , 
e ven i n j u r i s d i c t i o n s where s u c h 
e v i d e n c e i s n o t o r d i n a r i l y 
a d m i s s i b l e , t h a t t h e f a c t t h a t a 
w i t n e s s has been a r r e s t e d o r 
c h a r g e d w i t h c r i m e may be shown 
o r i n q u i r e d i n t o where i t w o u l d 
r e a s o n a b l y t e n d t o show t h a t h i s 
t e s t i m o n y m i g h t be i n f l u e n c e d by 
i n t e r e s t , b i a s , o r a m o t i v e t o 
t e s t i f y f a l s e l y . T h i s p r i n c i p l e 
has been h e l d a p p l i c a b l e i n c a s e s 
where c r i m i n a l c h a r g e s a r e 
p e n d i n g i n t h e same c o u r t a g a i n s t 
a w i t n e s s f o r t h e p r o s e c u t i o n i n 
a c r i m i n a l c a s e a t t h e t i m e he 
t e s t i f i e s , as a c i r c u m s t a n c e 
t e n d i n g t o show t h a t h i s 
t e s t i m o n y i s o r may be i n f l u e n c e d 
by t h e e x p e c t a t i o n o r hope t h a t , 
by a i d i n g i n t h e c o n v i c t i o n o f 
t h e d e f e n d a n t , he w o u l d be 
g r a n t e d i m m u n i t y o r r e w a r d e d by 
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l e n i e n c y i n t h e d i s p o s i t i o n o f 
h i s own c a s e . B u t i t has been 
h e l d t h a t t h e p e n d e n c y o f c h a r g e s 
a g a i n s t t h e w i t n e s s i n a n o t h e r 
c o u n t y o r j u r i s d i c t i o n c a n n o t be 
shown u n d e r t h i s t h e o r y o f 
a d m i s s i b i l i t y . ' " ' " 

G r i m s l e y , 632 So. 2d a t 553 (e m p h a s i s a d d e d ) . 1 

G a r n e r a r g u e s t h a t u n d e r G r i m s l e y he was e n t i t l e d t o 

q u e s t i o n Pompey t o d e t e r m i n e i f Pompey was h o p i n g t h a t h i s 

t e s t i m o n y f o r t h e S t a t e i n G a r n e r ' s c a s e m i g h t h e l p h im i n 

o t h e r c a s e s p e n d i n g a g a i n s t him, r e g a r d l e s s o f w h e t h e r Pompey 

and t h e S t a t e had s p e c i f i c a l l y d i s c u s s e d t h a t p o s s i b i l i t y . 

G a r n e r a l l e g e s i n h i s p e t i t i o n t h a t , i n a f f i r m i n g t h e t r i a l 

c o u r t ' s r u l i n g e x c l u d i n g any t e s t i m o n y by Pompey r e g a r d i n g t h e 

c r i m i n a l c h a r g e s p e n d i n g a g a i n s t h im u n r e l a t e d t o G a r n e r ' s 

c a s e , t h e C o u r t o f C r i m i n a l A p p e a l s ' dec i s i o n c o n f l i c t s w i t h 

G r i m s l e y . I n p a r t i c u l a r , G a r n e r a l l e g e s t h a t G r i m s l e y 

c o n f l i c t s w i t h t h e f o l l o w i n g s t a t e m e n t i n t h e u n p u b l i s h e d 

memorandum o f t h e C o u r t o f C r i m i n a l A p p e a l s i n t h i s c a s e : 

"What Pompey may have p e r s o n a l l y b e l i e v e d o r hoped f o r w o u l d 

have been a m a t t e r l e f t t o t h e j u r y ' s d e t e r m i n a t i o n i n 

1 I n h i s p e t i t i o n , G a r n e r i n d i c a t e d t h a t t h e f i r s t o f t h e s e 
q u o t e d p a r a g r a p h s was an e x c e r p t f r o m G r i m s l e y , b u t he f a i l e d 
t o i n d i c a t e t h a t t h e s e c o n d p a r a g r a p h , w h i c h he a l s o i n c l u d e d 
i n h i s p e t i t i o n , was l i k e w i s e e x c e r p t e d f r o m G r i m s l e y . 
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w e i g h i n g t h e t e s t i m o n y p u r s u a n t t o t h e t r i a l c o u r t ' s c h a r g e as 

t o b i a s . " 

G a r n e r has d e m o n s t r a t e d a c o n f l i c t w i t h G r i m s l e y . Under 

G r i m s l e y , he has a r i g h t t o d e m o n s t r a t e t o t h e j u r y w h e t h e r 

Pompey hoped t o g a i n f a v o r a b l e t r e a t m e n t on c h a r g e s p e n d i n g 

a g a i n s t h im i n t h e same j u r i s d i c t i o n by t e s t i f y i n g i n a way 

t h a t was h e l p f u l t o t h e p r o s e c u t i o n . G r i m s l e y , 632 So. 2d a t 

553. 

I n a f f i r m i n g t h e t r i a l c o u r t ' s r u l i n g r e g a r d i n g G a r n e r ' s 

q u e s t i o n i n g o f Pompey, t h e C o u r t o f C r i m i n a l A p p e a l s r e l i e d i n 

p a r t on Reeves v. S t a t e , 807 So. 2d 18 ( A l a . C r i m . App. 2 0 0 0 ) . 

I n R e e v e s , t h e C o u r t o f C r i m i n a l A p p e a l s h e l d t h a t a c r i m i n a l 

d e f e n d a n t d i d n o t have t h e r i g h t t o q u e s t i o n a w i t n e s s t o 

e s t a b l i s h t h a t t h e w i t n e s s was b i a s e d by t h e hope o f f a v o r a b l e 

t r e a t m e n t on c h a r g e s p e n d i n g a g a i n s t t h e w i t n e s s i n a 

d i f f e r e n t j u r i s d i c t i o n , u n l e s s t h e r e c o r d c o n t a i n e d some 

i n d e p e n d e n t i n d i c a t i o n t h a t s u c h a b i a s m i g h t e x i s t ( s u c h as 

a f a c t u a l r e l a t i o n b e t ween t h e o f f e n s e s o r e v i d e n c e o f an 

agreement between t h e S t a t e and t h e w i t n e s s w h ereby t h e 

w i t n e s s w o u l d t e s t i f y i n e x c h a n g e f o r l e n i e n c y ) . R e e v e s , 807 

So. 2d a t 38-39. F u r t h e r , i n R e e v e s , t h e C o u r t o f C r i m i n a l 

A p p e a l s n o t e d t h a t t h e r e c o r d c o n t a i n e d some e v i d e n c e 

i n d i c a t i n g t h a t t h e w i t n e s s was n o t b i a s e d b e c a u s e h i s 
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t e s t i m o n y was s u b s t a n t i a l l y t h e same as a s t a t e m e n t he gave 

p o l i c e b e f o r e he was c h a r g e d w i t h t h e u n r e l a t e d o f f e n s e s . 807 

So. 2d a t 39. 

G a r n e r does n o t d i s t i n g u i s h Reeves o r a r g u e t h a t Reeves 

s h o u l d be o v e r r u l e d . However, he has d e m o n s t r a t e d a c o n f l i c t 

w i t h G r i m s l e y and a l i k e l i h o o d o f s u c c e s s on t h e m e r i t s u n d e r 

G r i m s l e y . The f a c t s o f t h i s c a s e p r e s e n t an o p p o r t u n i t y t o 

c l a r i f y t h e s c o p e o f G r i m s l e y and Reeves and t o c l e a r l y 

e s t a b l i s h t h e p r o p e r b a l a n c e b e tween a d e f e n d a n t ' s S i x t h 

Amendment r i g h t t o c r o s s - e x a m i n a t i o n and t h e need t o p r e c l u d e 

i r r e l e v a n t p r e j u d i c i a l e v i d e n c e o f a w i t n e s s ' s p r i o r b ad a c t s . 

F o r t h e s e r e a s o n s , I r e s p e c t f u l l y d i s s e n t f r o m t h e d e n i a l 

o f t h e p e t i t i o n t o r e v i e w t h e c o n f l i c t b e t ween t h e d e c i s i o n o f 

t h e C o u r t o f C r i m i n a l A p p e a l s i n G a r n e r ' s c a s e and G r i m s l e y . 

As t o a l l o t h e r g r o u n d s a s s e r t e d i n t h e p e t i t i o n , I a g r e e t h a t 

r e v i e w i s n o t w a r r a n t e d . 

M u r d ock, J . , c o n c u r s . 
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