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Appeal from Tuscalcoosa Circuit Court
(CV-05-444)

LYONS, Justice.

Debra Weatherspoon appeals from the Tuscalocsa Circuilt
Court's dismissal ¢f her c¢laims against Tillery Body Shop,
Inc. ("Tillery"). The trial court dismissed the c¢laims,

finding that they were preempted by federal law. We affirm.
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Factual Background and Procedural Historvy

On April &, 2005, Weatherspoon sued Tillery, Dennis
Horton, and several fictitiously named defendants. Her
complaint alleged the following facts. Weatherspocon, a
resident of Hale County, owned a 19%5 Chevrcolet Blazer sport-
utility vehicle ("the Blazer™) . In December 2002,
Weatherspoon's adult son used the Blazer and, without
Weatherspocon's knowledge, left it in the parking lot of a
restaurant in Tuscaloosa, where it remained for several days.
The Tuscaloosa Police Department determined that the Blazer
was an abandoned wvehicle and directed Tillery te tow 1T from
the parking lot. Tillery did so.

On December 30, 2002, without knowledge that Tillery had
towed tThe Blazer, Weatherspoon c¢ontacted tThe Hale County
Sheriff's Department and reported the Blazer missing. In

April 2003, Tillery published notice in The Tuscaloosa News

for three consecutive weeks tThat the Blazer would be sold at
public auction. An auction was held on April 26, 2003, and
Horton purchased the Blazer from Tillery. Tillery reported tco
the Tuscaloosa Circult Court that the Blazer had been sold in

compliance with the requirements of Ala. Code 1%75, & 32-13-1
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et seqg., which governs the sale of abandoned vehicles. In
January 2005, an entity known as Action Automctive and Towing
notified Weatherspoon that it had possession of the Blazer and
that the Blazer woculd be gsold at auction unless she paid
approximately 53,000 in towing and storage fees, It is
unclear from the complaint whether Weatherspoon alleged that
Action Automotive and Towing was acting independently or on
Horton's behalf.

In her complaint, Weatherspoon stated claims cf
negligence and wantonness; depravation of possession of the
Blazer under & 6-5-260, Ala. Code 1975, recovery of chattel in
specie; conversion; negligent and wanton supervision; and
fraudulent suppression. Weatherspcon based her neglligence and
wantonness c¢laims on several theories, including Tillery's
alleged breach of the standard of care 1in failing tc
investigate the identity of the Blazer's owner; 1improperly
selling the Blazer; and failing to comply with the
regquirements of § 32-13-4, Ala. Code 1975, regarding the
notice of sale of abandonsd vehicles. Regarding the
fraudulent-suppression c¢laim, Weatherspoon alleged that

Tillery had a duty to disclose to her that it had possession
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of the Blazer, a duty arising, she alleged, from notice
Tillery had by virtue of the vehicle-identification number and
tag number of the Blazer and "the regquirements placed upon
entities such as [Tillery] by Alabama law regarding the sale
of vehicles that are presumed to be akandoned." Weatherspoon
sought $50,000 in damages as to each claim asserted in her
complaint. Weatherspcon alsc sought a judgment declaring that
she was the owner of the Blazer and that she was entitled to
possession of it.

Tillery and Horton each answered the complaint. On June
9, 2008, Tillery moved to dismiss the c¢laims against it under
Rule 12 (h} (3), Ala. R. Civ. P.- Tillery argued that the trial
court lacked subject-matter jurisdiction over Weatherspoon's
c¢laims against i1t because, 1t argued, those claims were
preempted by the Federal Aviation Administraticn Authorization
Aot of 1994 ("the FAAAA"™) and the ICC Termination Act of 1995
{("the ICCTA"}). Weatherspoon responded, and, on February 11,
2009, the trial court dismissed Weatherspocon's claims against

Tillery, finding that thevy were preempted. On April 14, 2009,

'Rule 12 (h) (3) provides: "Whenever it appears by
suggestion of the parties or otherwise that the court lacks
jurisdicticn ¢f the subject matter, the court shall dismiszss
the action."
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at Weatherspcoon's regquest, the trial court certified 1its
February 11, 2009, order as final pursuant to Rule 54 (h), Ala.
R. Civ. P. Weatherspoon filed a timely notice of appeal to
this Court.

Standard of Review

"Tn MNewman v. Savas, 878 So. 2d 1147 (Ala.
2002), this Court set out the standard cof review of
a ruling on a motion to dismiss for lack of
subject-matter jurisdiction:

"'A ruling on a motion tc dismiss is
reviewed without a presumption of
correctness., Nance v. Matthews, 622 So. 2d
297, 299 {Ala. 19932). This Court must
accept the allegations of the complaint as
true. Creola Land Dewv., Inc. ¥v. Bentbrooke
Housing, L.L.C., 828 So. 2d 285, 288 (Ala.
2002) . Furthermore, in reviewing a ruling
on a motion to dismiss we will not consider
whether Lhe pleader will ultimately prevail
but whether the pleader may possibly
prevail., Nance, 622 So, 2d at 299.'

"g878 So. 2d at 1148-49%."

Pontius v. State Farm Mut. Aute. Ins. Co., 915 So. 2d 557, 563

(Ala. 2005), See also Ex parte Alabama Dep't of Transp., 978

So. 24 17, 21 (Ala. 2007}).

49 U.S5.C. & 14501 (¢)

Section 601 of the FAAAA amended Title 49 of the United

States Code to, among other things, add & 11501 (h}, which was



1081131

later recodified as & 14501 (c). Secticn 14501 (c) provides, 1in
relevant part:

"(1) General rule.--Except as provided
paragraphs (2) and (3}, a State, political
subdivision of a State, or political authority of 2
or more States may not enact or enforce a
requlation, or other provisicn having the force and
effect of law related to a price, route, or service
of any motor carrier ... or any motor private
carrier, broker, or freight forwarder with respect
to the transportation of property.

"{2)}) Matters not covered.--Paragraph (1}--

"(C) does not apply Lo the authority

of a State or a political subdivision of a

State TO enact or enforce a law,

regulation, or other provision relating to

the price of for-hire motor vehicle

transportation by a tow truck, if such

transportation 1s perfcocrmed without the

prior consent or authorization of the owner

or operator of the motor vehicle.,"

{(Emphasis added.)
"[Wlhere '"Ifederal law 1s sald to bhar state action 1n
fields of traditional state regulation, ... we have worked c¢cn

the "assumption that the histeoric police powers of the States

were not to be superseded by the Federal Act unless that was

the <¢lear and manifest purpose of Congress."'" California

Div. of Labor Standards Enforcement v. Dillingham Constr.,
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HN.A., Inc., 519 U.s. 316, 325 (1997) (gquoting New Ycork State

Conference 0of Blue Cross & Blue Shield Plans v. Travelers Ins.

Co., H14 U.S5. &4h, 6bb (1995), quoting in turn Rice v. Santa

Fe Elevator Corp., 331 U.S. 218, 230 {(1847)}. The Supreme
Court has, however, concluded that preemption under
§ 14501 (c) (1) 1is broad and far-reaching. See Rowe v. New

Hampshire Motor Transp. Ass'n, 552 U.S. 364, 128 S5. Ct. 289

(2008) .7

‘Relying on City of Columbus v. OQurs Garage & Wrecker
Serv., Inc., 536 U.S. 424, 429 (2002), the dissent contends
that § 14501 (c) is concerned with only the "economic
regqulation”" of tow-truck coperators. In City of Columbus, the
Supreme Ccurt noted the general preemption under § 14501 (¢c) of
"state and local regulation 'related to a price, route, cr
service of any motor carrier,'" 536 U.S5. at 428, and noted
that this preemption under & 14501 (c¢) applies to tow trucks,
536 U.S. at 430. The Supreme Court then determined that a
city's towing ordinance was nct preempted because it fell
within an express exemption to preemption relating to the
safety-regulatory authority of the states found in 49 U.S.C.
5 14501 (¢} (2) (A) . Although the Supreme Court discussed the
economic purposes of & 14501 (c) (1), it did not limit the broad
scope of preempticn Lo economic regulations.

The Supreme Court in Rowe recently addressed and rejected
an argument similar Lo that made by the dissent, explaining:

"[The State of] Maine suggests that [§ 14501(c) 's]
history indicates that Congress' primary concern was
not with the sort of law it has enacted, but instead
with state 'economic' regulation. See, e.g9., H.R.
Conf. Rep., at 88; sece also Columbus v. Qurs Garage
& Wrecker Service, Inc., 236 U.S. 424, 440 (2002).
But 1t 1s frequently difficult to distinguish

7
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Based on the language of § 14501 (<) (1) and on its earlierxr
decisions, the Supreme Court in Rowe discussed the broad-
reaching nature of the preemption effectuated by the statute.

Discussing Moralesg v. Trang World Airlines, Inc., 504 U.S.

374 (1992}, a decision 1interpreting identical preemption
language from the Airline Deregulation Act of 1978, 4% U.S.C.
% 1302 (a) (4)y and 1302(a) {(9), the Supreme Court explained:

"Tn Morales, the Court determined: (1) that
"[s]ltate enforcement actions having a connectlon
with, or reference to' carrier '""rates, zroutes, or
services" are pre-empted, ! 504 u.s., at 284
{emphasis added); (2y that such pre-empticn may
occur even 1f a state law's effect on rates, routes
or services 'is only indirect,' id., at 386
{internal quotation marks omitted); (3) that, in
respect tTo pre-emption, it makes no difference
whether a state law is "consistent' or
'inconsistent' with federal regulation, id., at
386-38"7 (emphasis deleted); and (4) that pre-emption
occurs at least where state laws have a 'significant

impact' related to Ccngress' deregulatory and
pre-emption-related objectives, id., at 390. The
Court described Congress' overarching goal as
between a State's 'economic'-related and
'health'-related motivations, see infra, at oy

and, indeed, the parties vigorcusly dispute Maine's
actual motivaticn for the laws at i1ssue here.
Consequently, it 1s not surprising that Cocngress
declined to dinsert the term 'economic' into the
operative language now before usg, despite having at
one time considered doing so. See S. Rep. No.
95-631, p. 171 (1978) (reprinting Senate bill)."

552 U.S5. at , 128 S, Ct. at 997. (emphasis added).

8



1081131

helping assure transportatlion rates, routes, and
services that reflect "maximum reliance on
competitive market forges,' thereby stimulating
'efficiency, innovation, and low prices,' as well as
'variety' and ‘'quality.' Id., at 378 (internal
quotation marks omitted). Morales held that, given
these principles, federal law pre-empts States from
enforcing their consumer-fraud statutes against
deceptive airline-fare advertisements. Id., at 3%1.
See American Alrlines, Inc. v. Wolens, 513 U.S5. 219,
226-228 (1995) (federal law pre-empts application of
a State's general consumer-protection statute to an
airline's frequent flyer program)."

552 U.S. at , 128 S, Ct. at 995. Based on the authority of

7

Morales, the Supreme Court determined that §& 14501 (c) (1), in
the same manner, preempted the state regulation before it.
Based on the language of § 14501 (¢} (2), the United States
Supreme Court has agreed that "tow trucks gualify as 'motor
carrier([s] of property'"™ within the meaning of & 14501 (c) (1).

City of Columbus v. (Ours Garage & Wrecker Serv,, Inc., 536

U.s. 424, 430 (2002). See also 49 U.5.C. & 13102(14) ("The

term 'mcltor carrier' means a person providing motcr vehicle
transportation for compensaticon.").
Analysis

The trial court 1in the present action concluded that

"[t]lhe state tort claims brought by [Weatherspcon] against

[Tillery] constitute enforcement of state law within the
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meaning of the preemptive provision of 49 U.S.C. § 14501 (¢c)."
The tTrial court concluded that Weatherspoon's claims against
Tillery were preempted and that the trial court lacked
subject-matter Jjurisdiction over the claims. In her brief con
appeal, Weatherspoon contends that the trial court's decision
should be reverszsed because, she argues: 1} § 14501 (c)y (1} is
unconstitutional under the Commerce Clause, Art. I, & 8, c.3,
and the Tenth Amendment fo the United States Constitution; 2)
in enacting the FAAAA and the ICCTA, the United States
Congress did not intend to preempt private, state-law claims;
3} no binding authority from an Alabama court mandates a
finding of preemption; 4) her c¢claims are exempt from
preemption under & 14501 (c) (2)(C); 5) Tillery waived 1ts
rights to preemption; and ¢} a finding of preempticn would
leave her without a remedy.

Weatherspocn dces not c¢ite authority to support her
third, fifth, and sixth arguments. Regarding the lack of
Alabama authority on the issue of preemption under the
circumstances presented here, Weatherspoon merely ildentifies
the fact that preemption under & 14501 {(c) (1) 1s a gquesticon of

first impression in AZlabama; she dcoces not cite any authority

10
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for the proposition that there must be binding authority from
an Alabama appellate court before the trial court can resolve
a questicn of first I1mpression. Regarding Weatherspoon's
argument that Tillery waived its right to assert preemptiocon as
a defense because Tillery complied, or attempted to comply,
with state law, Weatherspoon does not cite any authority for
the proposition that acting under a state statute in a field
preempted by Congress 1is a walver of any right to assert
preemption. Regarding Weatherspoon's argument that a finding
of preemption would leave her without a remedy, she examines
the language of the FAAAA and the ICCTA, bubt she does not cite
any authority to support her argument t+that a denial of
remedies to her by an act of Congress constitutes a ground for
reversal of the Jjudgment of the trial court dismissing her
claims.

This Court has stated:

"Rule 28 (a}) (10), Ala. R. App. P., resquires that

arguments in an appellant's brief contain 'citations

to the cases, statutes, other authorities, and parts

of the record relied on.' Further, 'it 1s well

settled that a failure to comply with the

regquirements of Rule 28 (a) (10) reguiring ¢itation of

authority in support of the arguments presented

provides this Court with a basis for disregarding

those arguments.' State Farm Mut. Auto. Ins. Co., v.
Motley, 909 So. 2d 806, 822 (Ala. 2005) (citing Ex

11
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parte Showers, 812 So. 2d 277, 281 (Ala. 2001)).
This is so, because '""it is not the function of this
Court to do a party's legal research c¢r to make and
address legal arguments for a party based on
undelineated general propositions not supported by
sufficient authority or argument.”' Butler v. Town
of Argo, 871 So. 2d 1, 20 (Ala. 2003) (guoting Dvkes
v. Lane Trucking, Inc., 6522 So. 2d 248, 251 (Ala.
19¢4y)."

Jimmy Day Plumbing & Heating, Inc. v. Smith, %64 So. 24 1, B9

{(Ala. 2007). Weatherspoon hags failed Lo adeguately support
her third, fifth, and sixth arguments as reguired by Rule
28 (a) (10), Ala. R. App. P. Accordingly, we will not consider
those arguments. We will consider Weatherspoon's remaining
arguments in detail below,.

I. Constituticnality of 49 U.S.C. § 14501 (<) (1)

Weatherspoon argues Lhat in enacting 45 Uu.s.c.
& 14501 (c)y (1) the United States Congress exceeded its
autheority under the Commerce Clause, Art. I, § 8, <.3.
Weatherspocn also argues that § 14501 (c) (1) vioclates the Tenth
Amendment tTo the United States Constitution. Tillery

responds, citing Kelley v. United States, 69 FF.3d 1503 (10th

Cir. 1995), a decision c¢f the United States Court of Appeals
for the Tenth Circuit,.

In Kelley, the attorneys general of Michigan and Kansas,
the International Brotherhood of Teamsters, and several other

12
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organizaticns {"the plaintiffs") filed an action for
declaratory and injunctive relief, arguing that &% 601 of the
FAAAA, including what is now codified at 49 U.S.C. & 14501 (cy),
was unconstitutional. The plaintiffs contended that § 601 of
the FAAAA violated the Commerce Clause and the Tenth Amendment
to the United States Constitution. The federal district court
dismissed the plaintiffs' claims, and the plaintiffs' appealed
the decision to the United States Court of Appeals for the
Tenth Circuit. The Tenth Circuit Court of Appeals affirmed
the district court's decision and concluded that & 601 was not
unconstitutional,

Regarding the plaintiffs' argument that & 601 of the
FAAAA, including what 1s now codified at & 14501 (c), viclated
the Commerce Clause, the Tenth Circuit Court of Appeals
explained:

"The Commerce Clause o©of the United States
Constitution, provides that Congress shall have the
Power '[fT]o regulate Commerce ... among the several
States, ' Art. 1, 8 8, ¢l. 3, and '[t]o make all Laws
which shall be necessary and proper for carrying
into Execution the foregoing Powers....' Art., 1, §

8, cl. 18.

"Recently, in United States v. Lopez, 514 U.3,.
54¢, 115 5. Ct. 1624, 131 L. Ed. 2d 626 (1885), the
Supreme Court identified three brocad categories of

activity that Congress may regulate under the
Commerce Clause: (1) 'the use of channels of

13
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interstate commerce'; (2) "the instrumentalities of
interstate commerce, or persons or things in
interstate commerce'; and (3) 'activities that
substantially affect interstate commerce.' 514 U.S.

at bbhB-5%, 115 5. Ct. at 1629-30. With respect to
the third category of activity, the Court emphasized
that it had repeatedly 'upheld a wide wvariety of
congressional Acts regulating intrastate economic
activity where [it had] concluded that the activity
substantially affected interstate commerce.' 514
U.S. at 559, 115 S. Ct. at 1630.

"Here, we find that the activity at issue, state
reqgulation of intrastate motor carrier activities,
falls squarely within the third categery of activity
cited in Lopez. In enacting § 601, Congress made
express findings, set forth in subsection (a) of &
601, that state requlation of intrastate motor
carrier activities substantially affects interstate
commerce:

"'"(1l) I[Tlhe regulation of intrastate
transportation of property by the States
has

"' (A) 1imposed an unreasonable burden
on interstate commerce;

"'(B) impeded the free flow of trade,
traffic and transpcrtation of interstate

commerce; and

"' (C) placed an unreasonable cost on
the American consumers; and

"' (2) certain aspects of the State
regulatory process should be preempted.'

"Pub.L. No. 103-305.

"We believe these findings are rational. Sese

14
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Hodel v. Virginia Surface Min. & Recl. Assn., 452
Uu.s. 264, 276, 101 5. Ct. 2352, 2360, 69 L. Ed. 2d
1 (1981}). Granted, there are undoubtedly wvarious
state regulations that affect and pertain only to
purely intrastate motor carrier activities, and have
little or ne effect on interstate commerce,
Nonetheless, Congress raticnally determined the
reqgulation of intrastate motor carrier activities,
considered as a whole, deoces 1in fact impact and
impede interstate commerce.™

Kelley, ©9 F.3d at 1507-08,

Having concluded that intrastate motor-carrier activities
impact interstate commerce and that they are thus subject Lo
federal regulation under the Commerce Clause, tThe Tenth
Circuit Court of Appeals considered the plaintiffs' arguments
that & 601 was overly broad:

"[T]lhe only remaining gquestion ig whether 'the means
chosen by [Congress] [are] reasonably adapted to the
end permitted by the Constitution.' Hodel, 452 U.S.
at 276, 101 3. Ct. at 2360, Plaintiffs set forth
several reasons why & 601 is not reasonably adapted
to the end sought by Cocngresgs. First, plaintiffs
claim & 601 is overly broad and preempts not only
state economic regulation of 1ntrastate trucking,
but also 'state tort laws, state antitrust laws,
state consumer protection laws, state laws regarding
cargo lcoss and damage claims, state laws gcoverning
the transportation of solid and hazardous waste, and
state uniform commercial ccodes.' Appellants' br. at
20. Second, plaintiffs argue that the coverbreadth of
§ 610 'has created a disjointed two-tiered system of
regulation,’ in which interstate carriers are
requlated Dby Congress, but in which purely
intrastate c¢arriers remain wholly unregulated.
Appellants' br. at 21-22, Finally, plaintiffs argue
that & 601 is improper because it preempts state law

15
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'in favor of nothing.' Appellants' br. at 23.

"Notwithstanding plaintiffs’ arguments, the
means chosen by Congress are reasonably adapted to
the ends sought by Congress. First, S 601's
preemption of state regulations pertaining fo

'pricels], routels], ocr sgervicels]' of 1intrastate
motor carriers c¢learly serves to eliminate the
'patchwork!' of wvaryving state regulations that
concerned Congress. Second, although & 601

undoubtedly preempts a wide range of state
regulations, it is far from c¢lear that its impact is
as far-reaching as plaintiffs would have the court
believe. ... Third, assuming the raticnality of
Congress' findings with respect to the negative
impact of state regulations on interstate commerce,
what choice did Congress have except to enact a
statute that preempts & fairly broad range of state
econcmic regulations? In any event, the Supreme
Court rejected the notiocn of second-guessing
Congress by belatedly reviewing other possible
legislative optLions. See Scuth Carclina State
Highway Dept. v. Barnwell Bros., 302 U.S. 177, 1%0,
58 s. Ct. 510, 51l6-17, 82 L. Ed. 734 (1%38).
Finally, although & 601 may have had some unintended
effects, such as freeing the reins on intrastate
towing and wrecker services, plaintiffs have not
cited any cases holding that unintended effects of
legislation, by themselves, serve to make the
legislation dirratioconal fcor purpcses of Commerce
Clause analysis.

"For these reasons, the district court properly
concluded that & 601 does not violate the Commerce
Clause.”

Kelley, 62 F.3d at 1508-09.
Consistent with the plaintiffs in Kelley, Weatherspoon

argues that in enacting % 14501 (c) (1} Congress exceeded its

powers under the Commerce Clause because, she argues, $

16
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14501 i(c}) (1) regulates intrastate commerce, not simply
interstate commerce. However, as the Tenth Circuit Ccourt of
Appeals noted in Kelley, intrastate motor-carrier activities
substantially affect interstate commerce, and congressional
regulation of intrastate activities eliminates the ¢creation of
a patchwork of state law. We agree, and, bound by the United

States Supreme Court's conclusions in United States v. Lopez,

514 U.S. 549 (1995}, as to the reach of the Commerce Clause,
we adopt the reasoning of the Tenth Circuit Court of Appeals
in Kelley in its interpretation of Lopez as to Weatherspoon's
argument that & 14501 (¢) viclates the Commerce Clause,

The plaintiffs in Kelley alsc contended, as Weatherspoon
does regarding & 14501(c), that & 601 of the FARAA violated
the Tenth Amendment to the United States Constitution.
Addressing that argument, the Tenth Circuit Court of Appeals
explained:

"The Tenth Amendment to the Constitution
provides that '[t]lhe powers not delegated to the
United States by the Constitution, nor prohibited by
it to tThe States, are reserved to the States
respectively, or to Lhe people.’

"Tn New York wv. United States, 505 U.S. 144,
155-56, 112 S. Ct. 2408, 2417, 120 L. Ed. 2d 120
(1882), the Supreme Court noted that '[i]ln a case

involving the division o¢f authority bhetween
federal and state governments,' the inguiries under

17






