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F a c t s and P r o c e d u r a l H i s t o r y 

O l e g a l l e g e s t h a t , i n 1993, N a d i a , who was t h e n m a r r i e d 

t o O l e g ' s b r o t h e r , V l a d i m i r R a d j a b i - M o u g a d a m ( " V l a d i m i r " ) , and 

l i v i n g i n A l a b a m a , s e n t a l e t t e r t o O l e g and h i s w i f e , who 

were l i v i n g i n K a z a k h s t a n , a s k i n g f o r a $600,000 l o a n . 

A c c o r d i n g t o O l e g , N a d i a s a i d she w a n t e d t o use t h e money t o 

buy r e a l e s t a t e i n A l a b a m a , and she p r o m i s e d t o r e p a y t h e l o a n 

i n 10 y e a r s and t o pay i n t e r e s t a t t h e r a t e o f 1 0 % p e r y e a r . 

O l e g s t a t e s t h a t he a g r e e d t o make t h e l o a n and t h a t he l a t e r 

w i r e d t h e money i n t h r e e s e p a r a t e t r a n s f e r s i n t o N a d i a ' s 

a c c o u n t w i t h F i r s t A labama Bank (now R e g i o n s B a n k ) . I n h i s 

d e p o s i t i o n , V l a d i m i r t e s t i f i e d t h a t t h e a c c o u n t i n t o w h i c h t h e 

f u n d s were d e p o s i t e d was s o l e l y i n N a d i a ' s name and u n d e r h e r 

c o n t r o l . 

Sometime a f t e r t h e f u n d s were d e p o s i t e d , a c c o r d i n g t o 

O l e g , N a d i a w r o t e h im a n o t h e r l e t t e r , a c k n o w l e d g i n g r e c e i p t o f 

t h e money and a s k i n g h i m t o r e d u c e t h e i n t e r e s t r a t e on t h e 

l o a n t o 7% p e r y e a r . O l e g s a y s t h a t he a g r e e d t o r e d u c e t h e 

i n t e r e s t r a t e t o 7%. O l e g a l l e g e s t h a t , i n 1999, N a d i a 

c o n t a c t e d h i m a g a i n and a s k e d h im t o e x t e n d t h e repayment 

d e a d l i n e on t h e l o a n t o O c t o b e r 2005. O l e g s a y s t h a t he 

a g r e e d t o t h a t change as w e l l . 
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I n 2003, N a d i a and V l a d i m i r d i v o r c e d . P u r s u a n t t o t h e 

d i v o r c e j u d g m e n t , N a d i a r e c e i v e d t i t l e t o two c o n d o m i n i u m s 

t h a t V l a d i m i r and she owned i n B a l d w i n C o u n t y ("the B a l d w i n 

C o u n t y p r o p e r t i e s " ) . O l e g a r g u e s t h a t t h e B a l d w i n C o u n t y 

p r o p e r t i e s , as w e l l as N a d i a and V l a d i m i r ' s r e s i d e n c e i n 

H u n t s v i l l e , were p u r c h a s e d u s i n g t h e money he had l o a n e d 

N a d i a . I n December 2004, V l a d i m i r f i l e d a p e t i t i o n i n 

b a n k r u p t c y . N a d i a n e v e r r e p a i d t h e a l l e g e d l o a n . 

I n M a r c h 2006, O l e g s u e d N a d i a and V l a d i m i r , s e e k i n g 

damages f o r t h e i r a l l e g e d b r e a c h o f c o n t r a c t i n f a i l i n g t o 

r e p a y t h e l o a n . I n O c t o b e r 2006, N a d i a s e n t a l e t t e r t o t h e 

K a z a k h s t a n g o v e r n m e n t , a l o n g w i t h a c o p y o f O l e g ' s c o m p l a i n t 

t r a n s l a t e d i n t o R u s s i a n , s u g g e s t i n g t h a t t h e government l o o k 

i n t o O l e g ' s f i n a n c i a l a c t i v i t i e s . O l e g s t a t e s t h a t t h e 

K a z a k h s t a n g o vernment i n i t i a t e d an i n v e s t i g a t i o n and, as p a r t 

o f t h a t i n v e s t i g a t i o n , s e i z e d a l l o r i g i n a l documents r e l a t i n g 

t o h i s f i n a n c i a l a c t i v i t i e s , i n c l u d i n g t h e l e t t e r s N a d i a 

a l l e g e d l y s e n t him r e g a r d i n g t h e l o a n . 

D u r i n g h e r d e p o s i t i o n , N a d i a t e s t i f i e d t h a t she n e v e r 

w r o t e O l e g any l e t t e r s s e e k i n g o r c o n f i r m i n g a l o a n and t h a t 

she d i d n o t know a b o u t any l o a n u n t i l O l e g s u e d h e r i n 2006. 

N a d i a t e s t i f i e d t h a t d u r i n g t h e i r m a r r i a g e V l a d i m i r c o n t r o l l e d 
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t h e c o u p l e ' s f i n a n c e s and t h a t he a r r a n g e d f o r h e r t o open t h e 

ba n k a c c o u n t i n t o w h i c h O l e g a l l e g e d l y d e p o s i t e d l o a n f u n d s . 

N a d i a f u r t h e r t e s t i f i e d t h a t any c h e c k s w r i t t e n on t h e a c c o u n t 

and b e a r i n g h e r s i g n a t u r e w o u l d have been w r i t t e n on 

V l a d i m i r ' s i n s t r u c t i o n s . 

I n M a r c h 2007, N a d i a moved t h e t r i a l c o u r t t o p u t t h e 

c a s e on i t s a d m i n i s t r a t i v e d o c k e t u n t i l t h e o r i g i n a l documents 

s e i z e d by t h e K a z a k h s t a n g o vernment were r e t u r n e d t o O l e g . 

O l e g r e s p o n d e d , a r g u i n g t h a t i t was N a d i a ' s f a u l t t h a t t h e 

K a z a k h s t a n government had s e i z e d t h e documents, t h a t t h e 

government had p r o v i d e d h im w i t h c o p i e s o f t h e o r i g i n a l 

l e t t e r s , t h a t V l a d i m i r had t e s t i f i e d t h a t t h o s e c o p i e s were 

i d e n t i c a l t o t h e o r i g i n a l l e t t e r s he had seen N a d i a s i g n , and 

t h a t p u t t i n g t h e c a s e on t h e c o u r t ' s a d m i n i s t r a t i v e d o c k e t 

w o u l d a l l o w N a d i a t h e o p p o r t u n i t y t o d i s p o s e o f v a l u a b l e 

a s s e t s , i n c l u d i n g t h e B a l d w i n C o u n t y p r o p e r t i e s . The t r i a l 

c o u r t g r a n t e d N a d i a ' s m o t i o n and p u t t h e c a s e on i t s 

a d m i n i s t r a t i v e d o c k e t . O l e g moved t h e t r i a l c o u r t t o 

r e c o n s i d e r i t s d e c i s i o n , and t h e t r i a l c o u r t s e t t h a t m o t i o n 

f o r a h e a r i n g i n A u g u s t 2007. 

I n J u l y 2007, t h e t r i a l c o u r t d i s m i s s e d V l a d i m i r f r o m t h e 

a c t i o n on t h e g r o u n d t h a t any l i a b i l i t y he m i g h t have had f o r 
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t h e a l l e g e d d e b t had been d i s c h a r g e d i n t h e 2004 b a n k r u p t c y 

p r o c e e d i n g . I n A u g u s t 2007, O l e g moved f o r a summary 

j u d g m e n t . N a d i a f i l e d a m o t i o n t o s t r i k e t h e e x h i b i t s t h a t 

were a t t a c h e d t o O l e g ' s m o t i o n , b u t t h e t r i a l c o u r t n e v e r 

r u l e d on t h e m o t i o n t o s t r i k e . I n s t e a d , i n M a r c h 2009, t h e 

t r i a l c o u r t g r a n t e d O l e g ' s summary-judgment m o t i o n and e n t e r e d 

a judgment a g a i n s t N a d i a f o r more t h a n $1.5 m i l l i o n , 

r e p r e s e n t i n g t h e p r i n c i p a l amount o f t h e l o a n and u n p a i d 

i n t e r e s t . A c c o r d i n g t o t h e t r i a l c o u r t ' s o r d e r , t h e judgment 

was e n t e r e d a f t e r t h e t r i a l c o u r t " c o n s i d e r e d a l l t e s t i m o n y , 

e x h i b i t s , t h e b r i e f s o f c o u n s e l and t h e argument t h e r e w i t h , 

w i t h t h e l a w w i t h r e s p e c t t o t h i s m a t t e r . " From t h a t 

j u d g m e n t , N a d i a a p p e a l e d . 

I s s u e s 

N a d i a r a i s e s two i s s u e s on a p p e a l : (1) w h e t h e r t h e t r i a l 

c o u r t e r r e d i n f a i l i n g t o g r a n t h e r m o t i o n t o s t r i k e t h e 

e x h i b i t s O l e g a t t a c h e d i n s u p p o r t o f h i s summary-judgment 

m o t i o n ; and (2) w h e t h e r , b e c a u s e o f t h e e x i s t e n c e o f g e n u i n e 

i s s u e s o f m a t e r i a l f a c t r e g a r d i n g O l e g ' s b r e a c h - o f - c o n t r a c t 

c l a i m o r b e c a u s e O l e g d i d n o t have i n h i s p o s s e s s i o n t h e 

o r i g i n a l l e t t e r s she a l l e g e d l y w r o t e , t h e t r i a l c o u r t e r r e d i n 
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g r a n t i n g O l e g ' s m o t i o n f o r a summary j u d g m e n t . Our r e s o l u t i o n 

o f t h e f i r s t i s s u e i s d i s p o s i t i v e o f t h i s a p p e a l . 

S t a n d a r d o f R e v i e w 

" ' [ O ] u r r e v i e w o f a summary judgment i s de novo; t h a t i s , 

we must examine a l l t h e e v i d e n t i a r y s u b m i s s i o n s t h a t were 

p r e s e n t e d t o t h e t r i a l c o u r t . ' " F a l l s v. JVC A m e r i c a , I n c . , 7 

So. 3d 986, 989 ( A l a . 2008) ( q u o t i n g Lee v. C i t y o f Gadsden, 

592 So. 2d 1036, 1038 ( A l a . 1 9 9 2 ) ) . W r i t t e n documents n o t 

c e r t i f i e d o r o t h e r w i s e a u t h e n t i c a t e d as r e q u i r e d by R u l e 

5 6 ( e ) , A l a . R. C i v . P., may n o t p r o p e r l y be c o n s i d e r e d on a 

m o t i o n f o r a summary j u d g m e n t . Power E q u i p . Co. v. F i r s t  

A l abama Bank, 585 So. 2d 1291, 12 99 ( A l a . 1 9 9 1 ) . "An a f f i d a v i t 

s u f f i c i e n t t o s a t i s f y R u l e 56(e) ... [must be] c o n f i r m e d by 

t h e o a t h o r a f f i r m a t i o n o f t h e p a r t y m a k i n g i t , t a k e n b e f o r e 

a p e r s o n h a v i n g a u t h o r i t y t o a d m i n i s t e r an o a t h o r 

a f f i r m a t i o n . " Couch v. C i t y o f S h e f f i e l d , 708 So. 2d 144, 152¬

53 ( A l a . 1 9 9 8 ) . 

A n a l y s i s 

O l e g a l l e g e s i n h i s c o m p l a i n t t h a t N a d i a b r e a c h e d h e r 

c o n t r a c t w i t h him by r e f u s i n g t o r e p a y t h e $600,000 l o a n and 

t h e a c c r u e d i n t e r e s t . To p r e v a i l on h i s summary-judgment 

m o t i o n , O l e g must make a p r i m a f a c i e s h o w i n g t h a t t h e r e were 
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no g e n u i n e i s s u e s o f m a t e r i a l f a c t as t o any e l e m e n t o f h i s 

b r e a c h - o f - c o n t r a c t c l a i m . "'The e l e m e n t s o f a b r e a c h - o f -

c o n t r a c t c l a i m u n d e r Alabama l a w a r e (1) a v a l i d c o n t r a c t 

b i n d i n g t h e p a r t i e s ; (2) t h e p l a i n t i f f ' s p e r f o r m a n c e u n d e r t h e 

c o n t r a c t ; (3) t h e d e f e n d a n t ' s n o n p e r f o r m a n c e ; and (4) 

r e s u l t i n g damages.'" S h a f f e r v. R e g i o n s F i n . C o r p . , [Ms. 

1061223, A u g u s t 28, 2009] ___ So. 3d ___ , ___ ( A l a . 2009) 

( q u o t i n g R e y n o l d s M e t a l s Co. v. H i l l , 825 So. 2d 100, 105 

( A l a . 2 0 0 2 ) ) . "Documents s u b m i t t e d i n s u p p o r t o f ... a 

summary-judgment m o t i o n a r e g e n e r a l l y r e q u i r e d t o be c e r t i f i e d 

o r o t h e r w i s e a u t h e n t i c a t e d ; i f t h e y a r e n o t , t h e y c o n s t i t u t e 

i n a d m i s s i b l e h e a r s a y and a r e n o t c o n s i d e r e d on summary 

j u d g m e n t . " T a n k s l e y v. P r o S o f t A u t o m a t i o n , I n c . , 982 So. 2d 

1046, 1053 ( A l a . 2 0 0 7 ) . "'An a f f i d a v i t s u f f i c i e n t t o s a t i s f y 

R u l e 5 6 ( e ) [ , A l a . R. C i v . P.,] i s a w r i t t e n d e c l a r a t i o n o r 

s t a t e m e n t o f f a c t s , made v o l u n t a r i l y and b a s e d on p e r s o n a l 

k n o w l e d g e , and c o n f i r m e d by t h e o a t h o r a f f i r m a t i o n o f t h e 

p a r t y m a k i n g i t , t a k e n b e f o r e a p e r s o n h a v i n g a u t h o r i t y t o 

a d m i n i s t e r an o a t h o r a f f i r m a t i o n . ' " Ex p a r t e P u c c i o , 923 So. 

2d 1069, 1071 n.3 ( A l a . 2005) ( q u o t i n g Couch, 708 So. 2d a t 

1 5 2 - 5 3 ) . 
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F i r s t , N a d i a a r g u e s t h a t , p u r s u a n t t o R u l e 1002, A l a . R. 

E v i d . , 1 O l e g must p r o v i d e t h e o r i g i n a l l e t t e r s t o p r o v e t h e 

e x i s t e n c e o f t h e c o n t r a c t O l e g a l l e g e s she b r e a c h e d . She 

f u r t h e r a r g u e s t h a t t h e c o p i e s he o f f e r e d i n s u p p o r t o f h i s 

summary-judgment m o t i o n c a n n o t be s u b s t i t u t e d f o r t h e o r i g i n a l 

l e t t e r s b e c a u s e she has r a i s e d a g e n u i n e q u e s t i o n as t o t h e 

a u t h e n t i c i t y o f t h e o r i g i n a l s . R u l e 1003, A l a . R. E v i d . ("A 

d u p l i c a t e i s a d m i s s i b l e t o t h e same e x t e n t as an o r i g i n a l 

u n l e s s ... a g e n u i n e q u e s t i o n i s r a i s e d as t o t h e a u t h e n t i c i t y 

o f t h e o r i g i n a l . " ) . However, N a d i a ' s a r g u m e n t s i g n o r e t h e 

e f f e c t o f R u l e 1004, A l a . R. E v i d . 

R u l e 1004 p r o v i d e s , i n p e r t i n e n t p a r t , t h a t " [ t ] h e 

o r i g i n a l i s n o t r e q u i r e d , and o t h e r e v i d e n c e o f t h e c o n t e n t s 

o f a w r i t i n g i s a d m i s s i b l e , s h o u l d t h e r e be no d u p l i c a t e  

r e a d i l y a v a i l a b l e t o t h e p r o p o n e n t o r w i t n e s s , i f ... [ n ] o 

o r i g i n a l can be o b t a i n e d by any a v a i l a b l e j u d i c i a l p r o c e s s o r 

p r o c e d u r e . " (Emphasis added.) " P r e e x i s t i n g A labama l a w does 

n o t r e q u i r e an o f f e r o r r e l y i n g upon t h i s g r o u n d o f 

u n a v a i l a b i l i t y [ o f t h e o r i g i n a l ] t o show an e f f o r t t o have t h e 

1 R u l e 1002, A l a . R. E v i d . , p r o v i d e s : "To p r o v e t h e c o n t e n t 
o f a w r i t i n g , t h e o r i g i n a l w r i t i n g i s r e q u i r e d , e x c e p t as  
o t h e r w i s e p r o v i d e d by s t a t u t e , t h e s e r u l e s , o r by o t h e r r u l e s 
a p p l i c a b l e i n t h e c o u r t s o f t h i s s t a t e . " ( Emphasis added.) 
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t h i r d p e r s o n p r o d u c e t h e o r i g i n a l , i f t h e t h i r d p e r s o n i s 

o u t s i d e A l a b a m a . " R u l e 1004, A d v i s o r y C o m m i t t e e ' s N o t e s . Thus, 

t h e o r i g i n a l s o f t h e l e t t e r s were " u n a v a i l a b l e " t o O l e g , 

b e c a u s e t h e y were b e i n g h e l d by t h e g o vernment o f K a z a k h s t a n . 

However, t h e K a z a k h s t a n government made c o p i e s o f t h e l e t t e r s 

a v a i l a b l e t o O l e g , and he i s e n t i t l e d t o o f f e r t h o s e c o p i e s , 

p r o v i d e d t h e y a r e p r o p e r l y a u t h e n t i c a t e d . See Ryan's F a m i l y  

S t e a k h o u s e s , I n c . v. B r o o k s - S h a d e , 781 So. 2d 215, 218 ( A l a . 

2000) ("Rule 1004 a l l o w s f o r t h e a d m i s s i b i l i t y o f ' o t h e r 

e v i d e n c e o f t h e c o n t e n t s o f a w r i t i n g ' when t h e p r o p o n e n t o f 

t h a t e v i d e n c e has n e i t h e r t h e o r i g i n a l n o r a d u p l i c a t e o f t h e 

w r i t i n g . ... The comments t o R u l e 1004 s t a t e i n p a r t t h a t 'one 

may n o t o f f e r o r a l t e s t i m o n y as t o t h e c o n t e n t s o f a w r i t i n g 

w i t h o u t f i r s t h a v i n g t o p r o d u c e o r a c c o u n t f o r t h e 

n o n p r o d u c t i o n o f a c o p y t h a t e x i s t s . ' " ) . T h e r e f o r e , c o n t r a r y 

t o N a d i a ' s a r g u m e n t , O l e g ' s a t t a c h m e n t t o h i s summary-judgment 

m o t i o n o f c o p i e s o f l e t t e r s she p u r p o r t e d l y w r o t e d i d n o t 

v i o l a t e R u l e 1002, 1003, o r 1004, A l a . R. E v i d . I f t h e c o p i e s 

were p r o p e r l y a u t h e n t i c a t e d , t h e y were a d m i s s i b l e and c o u l d be 

c o n s i d e r e d by t h e t r i a l c o u r t i n r u l i n g upon t h e m o t i o n . 

However, N a d i a a r g u e s , t h e p u r p o r t e d c o p i e s o f t h e 

l e t t e r s , as w e l l as most o f t h e o t h e r e x h i b i t s O l e g a t t a c h e d 
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t o h i s m o t i o n f o r a summary j u d g m e n t , were n o t p r o p e r l y 

a u t h e n t i c a t e d and, t h u s , s h o u l d n o t have been c o n s i d e r e d by 

t h e t r i a l c o u r t . E x h i b i t s A, A1, A3, B, B1, and B3 a r e 

p u r p o r t e d l y c o p i e s o f t h e o r i g i n a l l e t t e r s N a d i a a l l e g e d l y 

s e n t O l e g a s k i n g f o r t h e l o a n and c o n f i r m i n g r e c e i p t o f t h e 

l o a n f u n d s . E x h i b i t s A2 and B2 were s u b m i t t e d as E n g l i s h 

t r a n s l a t i o n s o f t h o s e o r i g i n a l l e t t e r s , w h i c h were w r i t t e n i n 

what we presume t o be t h e R u s s i a n l a n g u a g e . N a d i a a r g u e d t o 

t h e t r i a l c o u r t t h a t t h e s e e x h i b i t s were i n a d m i s s i b l e b e c a u s e , 

she s a y s , among o t h e r t h i n g s , t h e documents were n o t 

a u t h e n t i c a t e d as r e q u i r e d by R u l e 901, A l a . R. E v i d . 

R u l e 901(a) p r o v i d e s , i n p e r t i n e n t p a r t : "The r e q u i r e m e n t 

o f a u t h e n t i c a t i o n o r i d e n t i f i c a t i o n as a c o n d i t i o n p r e c e d e n t 

t o a d m i s s i b i l i t y i s s a t i s f i e d by e v i d e n c e s u f f i c i e n t t o 

s u p p o r t a f i n d i n g t h a t t h e m a t t e r i n q u e s t i o n i s what i t s 

p r o p o n e n t c l a i m s . " The A d v i s o r y C o m m i t t e e ' s N o t e s t o R u l e 901 

s t a t e : 

" R u l e 901 embraces t h e h i s t o r i c r e q u i r e m e n t t h a t t h e 
p r o p o n e n t o f r e a l o r d e m o n s t r a t i v e e v i d e n c e ( a l l 
n o n t e s t i m o n i a l e v i d e n c e , s u c h as w r i t i n g s , o b j e c t s , 
e t c . ) l a y a t h r e s h o l d f o u n d a t i o n , as a p r e r e q u i s i t e 
t o a d m i s s i b i l i t y , s u f f i c i e n t t o show t h a t t h e 
e v i d e n c e i s what i t i s r e p r e s e n t e d t o be. ... When a 
w r i t i n g i s o f f e r e d as e v i d e n c e , R u l e 901 c o n t i n u e s 
t h e n e c e s s i t y f o r l a y i n g a f o u n d a t i o n t o a u t h e n t i c a t e 
t h e document as g e n u i n e . ... 
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"... The r e q u i r e d f o u n d a t i o n a l s h o w i n g must 
c o n s i s t o f e v i d e n c e ' s u f f i c i e n t t o s u p p o r t a f i n d i n g 
t h a t t h e m a t t e r i n q u e s t i o n i s what i t s p r o p o n e n t 
c l a i m s . ' The e v i d e n c e o f a u t h e n t i c a t i o n o r 
i d e n t i f i c a t i o n , as u n d e r p r i o r A labama p r a c t i c e , does 
n o t have t o be c o n c l u s i v e o r o v e r w h e l m i n g ; r a t h e r , i t 
must be s t r o n g enough f o r t h e q u e s t i o n t o go t o t h e 
j u r y . " 

None o f t h e l e t t e r s c o n s t i t u t i n g E x h i b i t s A, A1, B, and 

B1 i n c l u d e any s t a t e m e n t o r c e r t i f i c a t i o n t h a t t h e y a r e t r u e 

c o p i e s o f t h e o r i g i n a l l e t t e r s , n o r do E x h i b i t s A2 and B2 

i n c l u d e any v e r i f i c a t i o n t h a t t h e y a r e t r u e t r a n s l a t i o n s o f 

t h e o r i g i n a l l e t t e r s . T h e r e f o r e , we a g r e e w i t h N a d i a t h a t 

t h o s e e x h i b i t s a r e n o t a d m i s s i b l e i n s u p p o r t o f O l e g ' s m o t i o n 

f o r a summary j u d g m e n t . 2 

2 E x h i b i t s A3 and B3 i n c l u d e t h e a t t e s t a t i o n o f two 
" T r a n s i t S e r v i c e " o f f i c i a l s and t h e c e r t i f i c a t i o n o f t h e v i c e 
c o n s u l o f t h e U n i t e d S t a t e s f o r A l m a t y C i t y , K a z a k h s t a n , t h a t 
t h e documents a r e " e x a c t and t r u e p h o t o c o p [ i e s ] o f t h e 
o r i g i n a l document." T h i s a u t h e n t i c a t i o n a p p e a r s t o be 
s u f f i c i e n t u n d e r R u l e 9 0 2 ( 3 ) , A l a . R. E v i d , w h i c h p r o v i d e s , i n 
p a r t : 

"A document p u r p o r t i n g t o be e x e c u t e d o r a t t e s t e d i n 
an o f f i c i a l c a p a c i t y by a p e r s o n a u t h o r i z e d by t h e 
l a w s o f a f o r e i g n c o u n t r y t o make t h e e x e c u t i o n o r 
a t t e s t a t i o n , and a c c o m p a n i e d by a f i n a l 
c e r t i f i c a t i o n as t o t h e g e n u i n e n e s s o f t h e s i g n a t u r e 
and o f f i c i a l p o s i t i o n (A) o f t h e e x e c u t i n g o r 
a t t e s t i n g p e r s o n , o r (B) o f any f o r e i g n o f f i c i a l 
whose c e r t i f i c a t e o f g e n u i n e n e s s o f s i g n a t u r e and 
o f f i c i a l p o s i t i o n r e l a t e s t o t h e e x e c u t i o n o r 
a t t e s t a t i o n o r i s i n a c h a i n o f c e r t i f i c a t e s o f 
g e n u i n e n e s s o f s i g n a t u r e and o f f i c i a l p o s i t i o n 
r e l a t i n g t o t h e e x e c u t i o n o r a t t e s t a t i o n . A f i n a l 
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I n P u r v i s v. PPG I n d u s t r i e s , I n c . , 502 So. 2d 714, 715-16 

( A l a . 1 9 8 7 ) , t h i s C o u r t s t a t e d : "When r u l i n g on a m o t i o n f o r 

summary j u d g m e n t , a t r i a l c o u r t may p r o p e r l y c o n s i d e r any 

m a t e r i a l t h a t w o u l d be a d m i s s i b l e a t t r i a l and a l l e v i d e n c e o f 

r e c o r d , as w e l l as m a t e r i a l s u b m i t t e d i n s u p p o r t o f o r i n 

o p p o s i t i o n t o t h e m o t i o n . " (Emphasis o m i t t e d . ) As d i s c u s s e d 

p r e v i o u s l y , t h e e x h i b i t s c o n s t i t u t i n g t h e a l l e g e d c o n t r a c t 

d o c u m e n t s , i . e . , t h e p u r p o r t e d c o p i e s o f t h e o r i g i n a l l e t t e r s , 

were n o t a d m i s s i b l e b e c a u s e t h e y were n o t p r o p e r l y 

a u t h e n t i c a t e d . F u r t h e r , O l e g a l s o s u p p o r t e d h i s summary-

judgment m o t i o n w i t h h i s own a f f i d a v i t , w h i c h , as he a d m i t s , 

"was n o t n o t a r i z e d i n K a z a k h s t a n . " O l e g ' s b r i e f , a t 13. 

Thus, t h a t document was n o t s u f f i c i e n t t o s a t i s f y R u l e 5 6 ( e ) . 

See P u c c i o , s u p r a . By t h e t e r m s o f i t s j u d g m e n t , t h e t r i a l 

c o u r t a d m i t t e d l y e n t e r e d i t s judgment a f t e r " h a v i n g c o n s i d e r e d 

c e r t i f i c a t i o n may be made by a s e c r e t a r y o f an 
embassy o r l e g a t i o n , c o n s u l g e n e r a l , c o n s u l , v i c e 
c o n s u l , o r c o n s u l a r a g e n t o f t h e U n i t e d S t a t e s , o r 
a d i p l o m a t i c o r c o n s u l a r o f f i c i a l o f t h e f o r e i g n 
c o u n t r y a s s i g n e d o r a c c r e d i t e d t o t h e U n i t e d 
S t a t e s . " 

However, E x h i b i t s A3 and B3 a r e i n what we presume t o be t h e 
R u s s i a n l a n g u a g e and, w i t h o u t a u t h e n t i c a t i o n and v e r i f i c a t i o n 
o f t h e documents p u r p o r t e d t o be t r a n s l a t i o n s o f t h o s e 
e x h i b i t s , t h e y do n o t p r o v i d e p r o b a t i v e e v i d e n c e as t o t h e 
e x i s t e n c e o f a c o n t r a c t . 
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a l l t e s t i m o n y , e x h i b i t s , t h e b r i e f s o f c o u n s e l and t h e 

argument t h e r e w i t h , w i t h t h e l a w w i t h r e s p e c t t o t h i s m a t t e r . " 

( E mphasis added.) T h e r e f o r e , t h e t r i a l c o u r t ' s judgment was 

b a s e d , a t l e a s t i n p a r t , on " m a t e r i a l t h a t w o u l d [ n o t ] be 

a d m i s s i b l e a t t r i a l " and i s , t h e r e f o r e , due t o be r e v e r s e d . 

C o n c l u s i o n 

B e c a u s e t h e t r i a l c o u r t c o n s i d e r e d i n a d m i s s i b l e e v i d e n c e 

i n r e n d e r i n g i t s d e c i s i o n on O l e g ' s m o t i o n f o r a summary 

j u d g m e n t , we r e v e r s e t h a t judgment and remand t h e c a s e f o r 

f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Cobb, C . J . , and S m i t h , P a r k e r , and Shaw, J J . , c o n c u r . 
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