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G a r d n e r - M i c h a e l C a p i t a l , I n c . ; The Bank o f New Y o r k M e l l o n ; 

an d P e c k , S h a f f e r & W i l l i a m s , LLP ( h e r e i n a f t e r r e f e r r e d t o 

c o l l e c t i v e l y as " t h e p e t i t i o n e r s " ) , a l l d e f e n d a n t s i n a 

p u t a t i v e c l a s s a c t i o n p e n d i n g i n t h e t r i a l c o u r t , p e t i t i o n 

t h i s C o u r t f o r a w r i t o f mandamus d i r e c t i n g t h e t r i a l j u d g e , 

t h e H o n o r a b l e A l b e r t L. J o h n s o n , t o r e c u s e h i m s e l f f r o m 

p r e s i d i n g o v e r t h i s a c t i o n . We d e ny t h e p e t i t i o n . 

The r e p r e s e n t a t i v e p l a i n t i f f b e l o w , C h a r l e s E. W i l s o n , i s 

a r e s i d e n t o f J e f f e r s o n C o u n t y . On June 17, 2008, he f i l e d a 

c l a s s - a c t i o n c o m p l a i n t i n t h e J e f f e r s o n C i r c u i t C o u r t a l l e g i n g 

w r o n g d o i n g by v a r i o u s f i n a n c i a l i n s t i t u t i o n s , g o v ernment 

o f f i c i a l s , a n d o t h e r p a r t i e s c o n c e r n i n g t h e i s s u a n c e and 

h a n d l i n g o f d e b t r e l a t e d t o t h e sewer s y s t e m i n J e f f e r s o n 

C o u n t y ( " t h e sewer s y s t e m " ) . The c o m p l a i n t s o u g h t 

c e r t i f i c a t i o n o f a c l a s s c o n s i s t i n g o f a l l u s e r s and 

r a t e p a y e r s o f t h e sewer s y s t e m . The c o m p l a i n t f u r t h e r 

a l l e g e d : 

"The g e n e s i s o f t h i s c i v i l a c t i o n c a n ... be 
t r a c e d t o t h e s e r i e s o f e v e n t s o v e r t h e l a s t e l e v e n 
t o f i f t e e n y e a r s where t h e J e f f e r s o n C o u n t y 
C o m m i s s i o n e r s , v a r i o u s i n v e s t m e n t b a n k s , i n s u r e r s 
and a d v i s o r s have c o n t i n u o u s l y f a i l e d t o a c t i n t h e 
b e s t i n t e r e s t s o f t h e c i t i z e n s o f J e f f e r s o n C o u n t y . 
T h r o u g h a l o n g s e r i e s o f i l l - c o n c e i v e d f i n a n c i a l 
t r a n s a c t i o n s , t h e sewer r a t e p a y e r s o f J e f f e r s o n 
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C o u n t y have been s a d d l e d w i t h a d e b t o f r o u g h l y 
$11,491 p e r r e s i d e n t i a l sewer c u s t o m e r , w h i c h i s t h e 
h i g h e s t i n t h e n a t i o n . A l s o , t h e sewer r a t e p a y e r s 
have seen e x p o n e n t i a l g r o w t h , an i n c r e a s e o f 329%, 
i n t h e i r sewer r a t e s i n t h e l a s t e l e v e n y e a r s - ¬
C h a r l e s W i l s o n , on b e h a l f o f h i m s e l f and a l l o t h e r 
sewer r a t e p a y e r s , c i t i z e n s and r e s i d e n t s o f 
J e f f e r s o n C o u n t y , b r i n g s t h i s s u i t i n o r d e r t o 
c h a l l e n g e t h e m i s a p p r o p r i a t i o n a n d / o r m i s a p p l i c a t i o n 
o f p u b l i c f u n d s b a s e d upon h i s and h i s f e l l o w 
c i t i z e n s and r e s i d e n t s r e s p e c t i v e e q u i t a b l e 
o w n e r s h i p i n s u c h f u n d s , and t h e i r l i a b i l i t y t o 
r e p l e n i s h t h e p u b l i c t r e a s u r y f o r any d e f i c i e n c y . 
F u r t h e r , as t h e P l a i n t i f f and t h e members o f t h i s 
p u r p o r t e d c l a s s a l s o have a p e c u n i a r y i n t e r e s t , 
P l a i n t i f f s b r i n g s u i t t o r e c o v e r m o n e t a r y damages 
f o r t h e l o s s e s t h e y have s u s t a i n e d due t o 
D e f e n d a n t s ' w r o n g f u l c o n d u c t and d e r e l i c t i o n o f 
d u t i e s , w h i c h has d i r e c t l y c a u s e d o r c o n t r i b u t e d t o 
t h e w r o n g f u l i n c r e a s e s i n t h e i r sewer r a t e s . 
F i n a l l y , and i m p o r t a n t l y , P l a i n t i f f s w i s h t o r e c t i f y 
t h e d a u n t i n g and p r e c a r i o u s f i n a n c i a l p o s i t i o n t h a t 
has been t h r u s t upon them by t h e D e f e n d a n t s i n t h i s 
c a s e and t o e n s u r e t h a t sewer f u n d s do n o t c o n t i n u e 
t o be d i v e r t e d f r o m t h e i r p u r p o s e o f m a i n t a i n i n g , 
s u p p o r t i n g a n d / o r e x p a n d i n g t h e a v a i l a b l e sewer 
s e r v i c e . " 

The c o m p l a i n t s e e k s , among o t h e r t h i n g s , t h e f o l l o w i n g r e l i e f : 

"A. That t h i s H o n o r a b l e C o u r t d e t e r m i n e t h a t 
t h i s a c t i o n may be m a i n t a i n e d as a c l a s s a c t i o n 
u n d e r R u l e 23 o f t h e Alabama R u l e s o f C i v i l 
P r o c e d u r e ; 

"B. T h a t j u d g m e n t be e n t e r e d f o r P l a i n t i f f s and 
members o f t h e C l a s s a g a i n s t D e f e n d a n t s f o r m o n e t a r y 
damages s u s t a i n e d by P l a i n t i f f s as a r e s u l t o f t h e 
h e r e i n d e s c r i b e d w r o n g f u l c o n d u c t and a c t i o n s 
b e t ween 1993 and 2008; 
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"C. T h a t j u d g m e n t be e n t e r e d f o r P l a i n t i f f s and 
members o f t h e C l a s s a g a i n s t D e f e n d a n t s f o r t h e 
d i s g o r g e m e n t o f f e e s , k i c k b a c k s and premiums 
r e c e i v e d by D e f e n d a n t s as a r e s u l t o f t h e h e r e i n 
d e s c r i b e d w r o n g f u l c o n d u c t and a c t i o n s b e tween 1993 
and 2008; 

"D. That t h e C o u r t award i n j u n c t i v e r e l i e f 
a g a i n s t D e f e n d a n t s and p r e v e n t f u t u r e e x c e s s i v e f e e s 
f r o m b e i n g p a i d and t h a t t h i s C o u r t s e t - a s i d e t h e 
t r a n s a c t i o n s t h a t a r e made t h e b a s i s o f t h i s c a s e as 
a l l were e n t e r e d i n t o i n c o n t r a v e n t i o n o f Alabama 
l a w ; 

"E. T h a t t h e C o u r t award i n j u n c t i v e r e l i e f i n 
t h e f o r m o f t h e d i s g o r g e m e n t o f f e e s , k i c k b a c k s and 
premiums r e c e i v e d by D e f e n d a n t s as a r e s u l t o f t h e 
h e r e i n d e s c r i b e d w r o n g f u l c o n d u c t and a c t i o n s 
b e t ween 1993 and 2008; 

"F. That t h e P l a i n t i f f s and t h e C l a s s be awarded 
i n t e r e s t a t t h e h i g h e s t l e g a l r a t e a v a i l a b l e u n d e r 
law r e l a t e d t o e x c e s s i v e f e e s and k i c k b a c k s ; 

"G. That a t t o r n e y f o r P l a i n t i f f s be awarded 
a t t o r n e y ' s f e e s ; and 

"H. That t h e P l a i n t i f f s and members o f t h e C l a s s 
have s u c h o t h e r , f u r t h e r o r d i f f e r e n t r e l i e f as t h e 
c a s e may r e q u i r e and t h e C o u r t may deem j u s t and 
p r o p e r u n d e r t h e c i r c u m s t a n c e s . " 

A l l t h e c i r c u i t j u d g e s i n t h e T e n t h J u d i c i a l C i r c u i t 

r e c u s e d t h e m s e l v e s i n t h e c a s e . The H o n o r a b l e W i l l i a m G o r d o n , 

a r e t i r e d c i r c u i t j u d g e i n t h e F i f t e e n t h J u d i c i a l C i r c u i t , was 

a p p o i n t e d t o h e a r t h e c a s e , b u t he s u b s e q u e n t l y r e c u s e d 

h i m s e l f . The H o n o r a b l e A l b e r t L. J o h n s o n o f t h e T w e n t y - S i x t h 
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J u d i c i a l C i r c u i t was t h u s a p p o i n t e d t o h e a r t h e c a s e . A t a 

s t a t u s c o n f e r e n c e , J u d g e J o h n s o n d i s c l o s e d t h e f a c t t h a t h i s 

a d u l t d a u g h t e r was a r e s i d e n t o f J e f f e r s o n C o u n t y and r a i s e d 

t h e i s s u e w h e t h e r h i s r e c u s a l was r e q u i r e d . J u d g e J o h n s o n 

s t a t e d a t t h e c o n f e r e n c e : 

" I have a d a u g h t e r who l i v e s i n J e f f e r s o n C o u n t y , 
b u t s h e ' s n o t on t h e J e f f e r s o n C o u n t y Sewer S y s t e m . 
Now, t o be d i s q u a l i f i e d , i f I'm r e a d i n g t h e [ C a n o n s ] 
o f J u d i c i a l E t h i c s c o r r e c t l y , t h e r e w o u l d have t o be 
a s u b s t a n t i a l i n t e r e s t , and t h i s i s s o m e t h i n g I want 
e v e r y b o d y t o g i v e me a l i t t l e f e e d b a c k on. B e i n g 
t h a t my d a u g h t e r i s n o t a r a t e p a y e r f o r t h e 
J e f f e r s o n C o u n t y Sewer S y s t e m , and I can u n d e r s t a n d 
t h a t p e r h a p s b a s e d on t h e c o m p l a i n t i f t h a t 
a l l e g a t i o n i s p r o v e n t o be t r u e , t h a t t h e r e ' s an 
11,000 p l u s d o l l a r , y o u m i g h t s a y , d e b t , t h a t e a c h 
r a t e p a y e r h a s , I w o u l d d e t e r m i n e t h a t as 
s u b s t a n t i a l . B u t as o f t h i s d a t e , t h e J e f f e r s o n 
C o u n t y T a x p a y e r s have n o t been a s s e s s e d a n y t h i n g 
t h a t I can f i n d . I d o n ' t know i f t h e y s h a l l be 
a s s e s s e d a n y t h i n g . I d o n ' t know what t h e f u t u r e 
h o l d s i n t h o s e r e g a r d s . So t h e n , does my d a u g h t e r 
have a s u b s t a n t i a l i n t e r e s t ? Now, i f she d o e s , I'm 
d i s q u a l i f i e d . I f she d o e s n ' t , I'm n o t . " 

J u d g e J o h n s o n f u r t h e r i n d i c a t e d t h a t h i s d a u g h t e r was a 

c u s t o m e r o f t h e "Bessemer Water S y s t e m . " 

On F e b r u a r y 1 0 , 2 0 0 9 , s e v e r a l d e f e n d a n t s f i l e d a m o t i o n 

r e q u e s t i n g t h a t J u d g e J o h n s o n r e c u s e h i m s e l f . S p e c i f i c a l l y , 

t h e m o t i o n a s s e r t e d : 

"2. A f t e r t h e r e c e s s o f t h a t i n i t i a l s t a t u s 
c o n f e r e n c e , i n q u i r i e s by c o u n s e l f o r one o f t h e 
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d e f e n d a n t s i n d i c a t e d t h a t c u s t o m e r s o f t h e Bessemer 
Water S y s t e m w e r e , i n f a c t , c o n n e c t e d t o t h e 
J e f f e r s o n C o u n t y Sewer S y s t e m and were c h a r g e d r a t e s 
f o r t h a t sewer s e r v i c e by J e f f e r s o n C o u n t y b u t were 
i n v o i c e d i n t h e name o f t h e Bessemer Water System. 
C o u n s e l was u n c e r t a i n w h e t h e r [ J u d g e J o h n s o n ' s ] 
d a u g h t e r and h e r s p o u s e a r e u n k n o w i n g sewer 
c u s t o m e r s o f J e f f e r s o n C o u n t y o r w h e t h e r i n s t e a d 
t h e i r h o m e s i t e m i g h t be s e r v e d by a n o t h e r sewer 
s y s t e m o r even a s e p t i c s y s t e m . C o u n s e l d i d n o t 
i n i t i a l l y know t h e name o f [ J u d g e J o h n s o n ' s ] 
d a u g h t e r and h e r s p o u s e b u t r e a l i z e d t h a t t h e 
C o u r t ' s S t a t e m e n t o f E c o n o m i c I n t e r e s t s w o u l d 
c o n t a i n t h a t p u b l i c d i s c l o s u r e . 

"3. H a v i n g been a l e r t e d by t h i s C o u r t ' s 
p r o a c t i v e d i s c l o s u r e s t o t h e p o t e n t i a l p r o b l e m , t h e 
M o v a n t s were r e a d i l y a b l e t o e s t a b l i s h t h r o u g h 
r o u t i n e p u b l i c s o u r c e s t h a t [ J u d g e J o h n s o n ' s ] 
d a u g h t e r and h e r spo u s e a r e u s e r s and r a t e p a y e r s o f 
t h e J e f f e r s o n C o u n t y Sewer S y s t e m . " 

The m o t i o n f u r t h e r a l l e g e d t h a t t h e t r i a l j u d g e ' s 

d a u g h t e r was a member o f t h e p u t a t i v e c l a s s : 

"6. A c c o r d i n g l y , t h e d a u g h t e r o f Judge A l b e r t L. 
J o h n s o n t o whom t h i s c a s e has been a s s i g n e d , and h e r 
s p o u s e a r e members o f t h e R a t e p a y e r C l a s s . S h o u l d 
t h e R a t e p a y e r C l a s s be c e r t i f i e d and damages 
r e c o v e r e d , [ J u d g e J o h n s o n ' s ] d a u g h t e r and h e r s p o u s e 
w o u l d be t h e r e c i p i e n t s o f a damages r e c o v e r y . 
S h o u l d t h e r e q u e s t e d i n j u n c t i v e r e l i e f p r e c l u d i n g 
i n c r e a s e s i n r a t e c h a r g e s be g r a n t e d , r e g a r d l e s s o f 
w h e t h e r i t i s o b t a i n e d by a c l a s s o r i n d i v i d u a l 
P l a i n t i f f s , [ J u d g e J o h n s o n ' s ] d a u g h t e r and h e r 
s p o u s e w i l l be t h e b e n e f i c i a r i e s o f any r e s u l t i n g 
l i m i t a t i o n on f u t u r e i n c r e a s e s i n m o n t h l y sewer 
c h a r g e s . 

"7. [Judge J o h n s o n ' s ] d a u g h t e r and h e r s p o u s e 
c a n n o t e l i m i n a t e t h e i r i n t e r e s t s i n t h e outcome o f 
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t h e s e p r o c e e d i n g s by o p t i n g o u t o f a c l a s s s h o u l d 
one be c e r t i f i e d . A l l i n j u n c t i v e r e l i e f s o u g h t by 
P l a i n t i f f s w o u l d i n u r e t o t h e i r b e n e f i t r e g a r d l e s s 
o f any o p t o u t on t h e i r p a r t . " 

The m o t i o n t h u s s o u g h t t o have Judge J o h n s o n r e c u s e 

h i m s e l f f r o m t h e c a s e on t h e b a s i s o f Canon 3.C., Alabama 

Canons o f J u d i c i a l E t h i c s . On A p r i l 6, 2009, Judge J o h n s o n 

e n t e r e d an o r d e r d e n y i n g t h e d e f e n d a n t s ' m o t i o n t o r e c u s e b u t 

o r d e r e d t h e c a s e s t a y e d p e n d i n g r e v i e w o f h i s d e c i s i o n . The 

p e t i t i o n e r s t h e n s o u g h t mandamus r e v i e w . 

The i s s u e o f r e c u s a l may p r o p e r l y be r a i s e d i n a p e t i t i o n 

f o r a w r i t o f mandamus. Ex p a r t e C r a w f o r d , 686 So. 2d 196, 

198 ( A l a . 1 9 9 6 ) . "The w r i t o f mandamus i s an e x t r a o r d i n a r y 

remedy w h i c h s h o u l d be g r a n t e d o n l y when i t i s c l e a r t h a t t h e 

t r i a l c o u r t a b u s e d i t s d i s c r e t i o n . " Ex p a r t e R o l l i n s , 495 So. 

2d 636, 638 ( A l a . 1 9 8 6 ) . F u r t h e r , " ' [ t ] h e b u r d e n o f p r o o f i s 

on t h e p a r t y s e e k i n g r e c u s a l . ' " Ex p a r t e C i t y o f Dothan 

P e r s o n n e l Bd., 831 So. 2d 1, 9 ( A l a . 2002) ( q u o t i n g Ex p a r t e 

C o t t o n , 638 So. 2d 870, 872 ( A l a . 1 9 9 4 ) ) . 

"The s t a n d a r d f o r r e c u s a l i s an o b j e c t i v e o n e : 
w h e t h e r a r e a s o n a b l e p e r s o n k n o w i n g e v e r y t h i n g t h a t 
t h e j u d g e knows w o u l d have a ' r e a s o n a b l e b a s i s f o r 
q u e s t i o n i n g t h e j u d g e ' s i m p a r t i a l i t y . ' [Ex p a r t e  
C o t t o n , 638 So. 2d 870, 872 ( A l a . 1 9 9 4 ) ] . The f o c u s 
o f o u r i n q u i r y , t h e r e f o r e , i s n o t w h e t h e r a 
p a r t i c u l a r j u d g e i s o r i s n o t b i a s e d t o w a r d t h e 
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p e t i t i o n e r ; t h e f o c u s i s i n s t e a d on w h e t h e r a 
r e a s o n a b l e p e r s o n w o u l d p e r c e i v e p o t e n t i a l b i a s o r 
a l a c k o f i m p a r t i a l i t y on t h e p a r t o f t h e j u d g e i n 
q u e s t i o n . " 

Ex p a r t e B r y a n t , 682 So. 2d 39, 41 ( A l a . 1 9 9 6 ) . 

The p e t i t i o n e r s m a i n t a i n t h a t J u d g e J o h n s o n s h o u l d r e c u s e 

h i m s e l f b a s e d on Canon 3 . C ( 1 ) ( d ) . T h a t Canon p r o v i d e s , i n 

p e r t i n e n t p a r t : 

"C. D i s q u a l i f i c a t i o n : 

"(1) A j u d g e s h o u l d d i s q u a l i f y h i m s e l f i n a 
p r o c e e d i n g i n w h i c h h i s d i s q u a l i f i c a t i o n i s r e q u i r e d 
by l a w o r h i s i m p a r t i a l i t y m i g h t r e a s o n a b l y be 
q u e s t i o n e d , i n c l u d i n g b u t n o t l i m i t e d t o i n s t a n c e s 
w h e r e : 

f i 

"(d) He o r h i s s p o u s e , o r a p e r s o n w i t h i n 
t h e f o u r t h d e g r e e o f r e l a t i o n s h i p t o e i t h e r o f 
them, o r t h e s p o u s e o f s u c h a p e r s o n : 

" ( i ) I s named a p a r t y t o t h e 
p r o c e e d i n g , o r an o f f i c e r , d i r e c t o r , o r 
t r u s t e e o f a p a r t y ; 

" ( i i ) I s known by t h e j u d g e t o have an 
i n t e r e s t t h a t c o u l d be s u b s t a n t i a l l y 
a f f e c t e d by t h e outcome o f t h e p r o c e e d i n g 

The p e t i t i o n e r s n o t e t h a t t h e c o m p l a i n t a l l e g e s t h a t t h e 

sewer s y s t e m owes a d e b t t h a t , when p r o r a t e d among i t s 

r a t e p a y e r s , amounts t o $11,491 f o r e a c h r e s i d e n t i a l c u s t o m e r 
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and t h a t t h e c o m p l a i n t s e e k s m o n e t a r y damages and 

" d i s g o r g e m e n t " o f f u n d s r e c e i v e d as a r e s u l t o f t h e 

d e f e n d a n t s ' a l l e g e d m i s c o n d u c t . The p e t i t i o n e r s t h u s c o n t e n d 

t h a t t h e a c t i o n s e e k s a "lump sum r e i m b u r s e m e n t " o r a 

"lump-sum m o n e t a r y damages c l a i m " and t h a t J u d g e J o h n s o n ' s 

d a u g h t e r may t h u s be e n t i t l e d t o r e c e i v e up t o $11,491 i n 

damages, w h i c h t h e p e t i t i o n e r s a r g u e c l e a r l y r e p r e s e n t s an 

" i n t e r e s t " i n t h i s c a s e . 

However, i t i s u n c l e a r w h e t h e r J u d g e J o h n s o n ' s d a u g h t e r 

w o u l d be e n t i t l e d t o s u c h a damages award i n t h i s c a s e . The 

p e t i t i o n e r s s t a t e t h a t t h e d a u g h t e r had moved t o J e f f e r s o n 

C o u n t y and had been a r a t e p a y e r f o r o n l y 10 months. I t i s 

t h u s u n c l e a r on what l e g a l b a s i s t h e d a u g h t e r , as a c l a s s 

member, w o u l d be e n t i t l e d t o a "lump sum r e i m b u r s e m e n t " o f 

a l l e g e d l y e x c e s s i v e f e e s p a i d by o t h e r r e s i d e n t i a l c u s t o m e r s 

s i n c e 1 9 9 3 . 1 I f t h i s a c t i o n were s u c c e s s f u l , i t seems c l e a r 

t h a t , as a r a t e p a y e r , t h e d a u g h t e r w o u l d be l i k e l y t o r e c e i v e 

some s o r t o f m o n e t a r y r e l i e f . That s a i d , t h e p a r t i e s have 

1 A t t h e h e a r i n g on t h e m o t i o n t o r e c u s e , c o u n s e l f o r t h e 
p l a i n t i f f s i n d i c a t e d t h a t " t h e p l a i n t i f f s have n e v e r c l a i m e d 
and a r e n o t c l a i m i n g i n t h i s c a s e t h a t e a c h p l a i n t i f f o r r a t e ¬
p a y e r r e c e i v e a c h e c k f o r $11,500. A g a i n , J u d g e , t h a t ' s d e b t 
l o a d , b a s e d on t h e d e b t t h a t ' s a c c u m u l a t e d . " 
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o f f e r e d no means by w h i c h t o c a l c u l a t e t h e amount o f s u c h 

p o s s i b l e award. 

I n any e v e n t , t h e p e t i t i o n e r s a r g u e , Judge J o h n s o n ' s 

d a u g h t e r w o u l d s t i l l b e n e f i t f r o m t h e i n j u n c t i v e r e l i e f s o u g h t 

i n t h i s c a s e , even i f she were t o o p t o u t o f t h e c l a s s . The 

p e t i t i o n e r s s t a t e t h a t " [ e ] v e n i f t h e $11,491 i n sewer d e b t 

p e r r a t e p a y e r was n o t i n i s s u e , t h e i n j u n c t i o n s o u g h t by 

P l a i n t i f f s p r o h i b i t i n g r a t e i n c r e a s e s w i l l c e r t a i n l y p r o v i d e 

a s u b s t a n t i a l m o n e t a r y b e n e f i t " t o Judge J o h n s o n ' s d a u g h t e r . 

I n s u p p o r t o f t h i s , t h e p e t i t i o n e r s a r g u e : 

" A c c o r d i n g t o t h e w e b s i t e f o r t h e J e f f e r s o n C o u n t y 
O f f i c e o f Sewer S e r v i c e , t h e c u r r e n t sewer r a t e i s 
$9.89 p e r 1,000 g a l l o n s o f w a t e r u s e d ; t h u s t h e r a t e 
b e f o r e t h e 3 2 9 % i n c r e a s e w o u l d have been $3 p e r 
1,000 g a l l o n s o f w a t e r u s e d . A s s u m i n g t h a t t h e 
a v e r a g e h o u s e h o l d i n J e f f e r s o n C o u n t y has 2.4 
p e r s o n s , and t h a t t h e a v e r a g e p e r s o n u s e s 80 g a l l o n s 
o f w a t e r p e r day, t h e a v e r a g e h o u s e h o l d u s e s a r o u n d 
5,800 g a l l o n s o f w a t e r p e r month. T h i s t r a n s l a t e s t o 
a d i f f e r e n c e o f a l m o s t $40 p e r m o n t h - - f r o m 
a p p r o x i m a t e l y $17 p e r month a t t h e p r e - i n c r e a s e r a t e 
e l e v e n y e a r s ago as compared t o t h e a p p r o x i m a t e l y 
$57 p e r month r a t e i n 2008. A l t e r n a t i v e l y , t h i s 
t r a n s l a t e s i n t o an a v e r a g e i n c r e a s e o f a p p r o x i m a t e l y 
1 1 % p e r y e a r o v e r t h e p a s t e l e v e n y e a r s . I f t h e 
r e q u e s t e d i n j u n c t i o n p r e v e n t e d f u t u r e i n c r e a s e s o f 
1 1 % p e r y e a r , o v e r t h e c o u r s e o f one y e a r t h e 
a v e r a g e f a m i l y w o u l d s a v e a r o u n d $6/month, o r $72 
f o r t h e y e a r . The s a v i n g s f o r t h e f o l l o w i n g y e a r 
w o u l d be a r o u n d $12/month, w h i c h t r a n s l a t e s t o $216 
f o r t h e two y e a r s c o m b i n e d . I n t h e t h i r d y e a r , t h e 
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s a v i n g s w o u l d be a r o u n d $20/month, t r a n s l a t i n g t o 
o v e r $450 o v e r j u s t t h r e e y e a r s . " 

( C i t a t i o n s t o I n t e r n e t Web s i t e s o m i t t e d . ) 

S e v e r a l a d v i s o r y o p i n i o n s i s s u e d by t h e Alabama J u d i c i a l 

I n q u i r y C o m m i s s i o n ("JIC") d i s c u s s a n a l o g o u s s i t u a t i o n s . 2 I n 

A d v i s o r y O p i n i o n No. 91-434, J I C was a s k e d w h e t h e r , i n a c l a s s 

a c t i o n by c u s t o m e r s o f a u t i l i t y , a j u d g e who w o u l d be a c l a s s 

member was d i s q u a l i f i e d f r o m p r e s i d i n g o v e r t h e c a s e . J I C 

s t a t e d t h a t t h e j u d g e s h o u l d be d i s q u a l i f i e d i f 

" t h e outcome o f t h e c i v i l p r o c e e d i n g c o u l d 
s u b s t a n t i a l l y a f f e c t [ h i s ] i n t e r e s t as a c u s t o m e r o f 
t h e u t i l i t y . 

" ' A l t h o u g h b e i n g a r a t e p a y e r does n o t 
i n v o l v e ' o w n e r s h i p o f a l e g a l o r e q u i t a b l e 
i n t e r e s t ' i n t h e p a r t y t o whom t h e j u d g e 
made s u c h p a y m e n t s , t h e c o m m i t t e e c o n c l u d e d 
t h a t a t some p o i n t a r e l a t i o n s h i p t o a 
p a r t y as a u t i l i t y c u s t o m e r ... s h o u l d 
d i s q u a l i f y a j u d g e . The t e s t i s t h a t a 
j u d g e s h o u l d d i s q u a l i f y h i m s e l f i f t h e 
outcome o f t h e p r o c e e d i n g c o u l d 
s u b s t a n t i a l l y a f f e c t h i s i n t e r e s t as a 
c u s t o m e r o f t h e u t i l i t y ' 

" I n r e V i r g i n i a [ E l e c t r i c Power Co., 539 F.2d [357,] 
368 [ ( 4 t h C i r . 1 9 7 6 ) ] , q u o t i n g E. Thode, R e p o r t e r ' s  
N o t e s t o Code o f J u d i c i a l C o n d u c t a t 66-67 ( 1 9 7 3 ) . 
I n I n r e New M e x i c o [ N a t u r a l Gas A n t i t r u s t  
L i t i g a t i o n ] , 620 F.2d [794,] 796 [ ( 1 0 t h C i r . 1 9 8 0 ) ] , 

2 T h i s C o u r t w i l l c o n s i d e r an a d v i s o r y o p i n i o n o f J I C , b u t 
t h o s e o p i n i o n s a r e n o t b i n d i n g on t h i s C o u r t . C i t y o f  
Bessemer v. M c C l a i n , 957 So. 2d 1061, 1088 ( A l a . 2 0 0 6 ) . 
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t h e j u d g e ' s gas b i l l w o u l d be l o w e r e d by $31 p e r 
y e a r i f t h e p l a i n t i f f s were s u c c e s s f u l . I n I n r e  
V i r g i n i a , 539 F.2d a t 368, t h e p o t e n t i a l e x i s t e d 
t h a t t h e j u d g e m i g h t save up t o $100 o v e r t h e n e x t 
40 y e a r s . 

" I n d e t e r m i n i n g w h e t h e r [a j u d g e has] an i n t e r e s t 
t h a t c o u l d be ' s u b s t a n t i a l l y a f f e c t e d ' by t h e 
outcome o f t h e c i v i l a c t i o n , [he] s h o u l d c o n s i d e r 
any b e n e f i t [he] w i l l r e c e i v e i f t h e p l a i n t i f f s a r e 
s u c c e s s f u l , w h e t h e r t h a t b e n e f i t i s s u c h t h a t a 
r e a s o n a b l e p e r s o n may q u e s t i o n [ h i s ] i m p a r t i a l i t y , 
and t h e r e m o t e n e s s o f t h e i n t e r e s t and i t s e x t e n t o r 
d e g r e e . L. Abramson, J u d i c i a l D i s q u a l i f i c a t i o n  
U nder Canon 3C o f t h e Code o f J u d i c i a l C o n d u c t a t 
64-65 ( A m e r i c a n J u d i c a t u r e S o c i e t y , 1 9 8 6 ) . " 3 

See a l s o J I C A d v i s o r y O p i n i o n No. 98-697 ( s t a t i n g t h a t a j u d g e 

was n o t r e q u i r e d t o r e c u s e h i m s e l f i n a c a s e t h a t c o u l d r e s u l t 

i n t h e j u d g e ' s b e i n g r e f u n d e d a s m a l l f e e a s s e s s e d by a 

g o v e r n m e n t a l e n t i t y and t h a t " t h e j u d g e i s n o t d i s q u a l i f i e d t o 

h e a r t h e a c t i o n i n q u e s t i o n u n l e s s t h e outcome o f t h e 

p r o c e e d i n g c o u l d s u b s t a n t i a l l y a f f e c t h i s i n t e r e s t as a 

p r o p e r t y o w n e r " ) . F u r t h e r , we n o t e t h a t t h e f a c t t h a t a j u d g e 

may have an i n t e r e s t i n a p r o c e e d i n g as a r e s i d e n t " i n common 

w i t h o t h e r r e s i d e n t s i s n o t an i n t e r e s t c o n t e m p l a t e d by t h e 

d i s q u a l i f i c a t i o n p r o v i s i o n s i n Canon 3C." J I C A d v i s o r y 

O p i n i o n No. 95-585. See a l s o J I C A d v i s o r y O p i n i o n No. 92-445 

3No i n f o r m a t i o n was p r o v i d e d t o J I C c o n c e r n i n g t h e s i z e 
o f any b e n e f i t t h e j u d g e t o whom A d v i s o r y O p i n i o n No. 91-434 
was d i r e c t e d c o u l d r e c e i v e . 
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( s t a t i n g t h a t , b e c a u s e an i n t e r e s t a j u d g e h o l d s i n common 

w i t h t h e p u b l i c a t l a r g e i s n o t i t s e l f d i s q u a l i f y i n g , t h e f a c t 

t h a t a j u d g e may be s u b j e c t t o an e l e c t r i c - m e t e r - u s e r f e e and 

a l i c e n s e - p l a t e - r e n e w a l f e e was n o t a b a s i s f o r 

d i s q u a l i f i c a t i o n i n a c a s e c h a l l e n g i n g t h e p a s s a g e o f 

o r d i n a n c e s a u t h o r i z i n g s u c h f e e s ) . 

No e v i d e n t i a r y e x h i b i t s a r e a t t a c h e d t o t h e p e t i t i o n f o r 

t h e w r i t o f mandamus i n t h i s c a s e ; i n s t e a d , c o p i e s o f v a r i o u s 

h e a r i n g t r a n s c r i p t s , p l e a d i n g s , and a u t h o r i t i e s have been 

f i l e d . 4 A l t h o u g h i t a p p e a r s u n d i s p u t e d t h a t Judge J o h n s o n ' s 

d a u g h t e r l i v e s i n J e f f e r s o n C o u n t y and i s a c u s t o m e r o f t h e 

Bessemer Sewer S y s t e m ( w h i c h i s a l l e g e d t o be p a r t o f t h e 

sewer s y s t e m ) , t h e a s s e r t i o n s f o u n d i n t h e p l e a d i n g s b e f o r e us 

a r e n o t e v i d e n c e . F o u n t a i n F i n . , I n c . v. H i n e s , 788 So. 2d 

155, 159 ( A l a . 2000) ( " ' [ m ] o t i o n s and ar g u m e n t s o f c o u n s e l a r e 

no t e v i d e n c e . ' W i l l i a m s v. Akzo N o b e l Chems., I n c . , 999 S.W.2d 

836, 845 (Tex. App. 1 9 9 9 ) . ' [ S ] t a t e m e n t s i n m o t i o n s a r e n o t 

e v i d e n c e and a r e t h e r e f o r e n o t e n t i t l e d t o e v i d e n t i a r y 

4 A l t h o u g h t h e p e t i t i o n e r s i n d i c a t e d i n t h e t r i a l c o u r t 
t h a t t h e y i n t e n d e d t o f i l e some e x h i b i t s u n d e r s e a l , t h o s e 
e x h i b i t s have n o t been i n c l u d e d w i t h t h e i r p e t i t i o n t o t h i s 
C o u r t . 
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w e i g h t . ' S i n g h v. I m m i g r a t i o n & N a t u r a l i z a t i o n S e r v . , 213 F.3d 

1050, 1054 n.8 ( 9 t h C i r . 2 0 0 0 ) . " ) . 

As n o t e d a b o v e , i t i s u n c l e a r t o t h i s C o u r t t h e e x a c t 

amount o f damages t h e d a u g h t e r c o u l d r e c o v e r i n t h i s c a s e . 

Judge J o h n s o n b e l i e v e d t h a t h i s d a u g h t e r moved t o h e r c u r r e n t 

r e s i d e n c e sometime i n 2 0 0 8 - - t h e y e a r t h e c l a s s a c t i o n was 

f i l e d - - b u t no e v i d e n c e e s t a b l i s h e s t h e e x a c t d a t e . C o u n s e l 

f o r t h e p l a i n t i f f s e x p r e s s e d c o n c e r n a t t h e h e a r i n g on t h e 

m o t i o n t o r e c u s e t h a t t h e d a u g h t e r may n o t even f a l l w i t h i n 

t h e c l a s s p e r i o d - - t h e a c t i o n was f i l e d i n June 2008 and s e e k s 

damages o n l y f o r a c t i o n s up t o t h a t p o i n t . B e c a u s e t h i s C o u r t 

i s n o t p r o v i d e d t h e d a t e on w h i c h Judge J o h n s o n ' s d a u g h t e r 

moved t o J e f f e r s o n C o u n t y , we c a n n o t d e t e r m i n e i f she i s a 

r a t e p a y e r i n t h i s a c t i o n . F i n a l l y , t h e b a s i s f o r t h e 

p e t i t i o n e r s ' c o n c l u s i o n t h a t i n j u n c t i v e r e l i e f i n t h i s c a s e 

w o u l d b e n e f i t t h e d a u g h t e r by $450 o v e r a t h r e e - y e a r p e r i o d i s 

n o t s u p p o r t e d by e v i d e n c e s u b m i t t e d t o t h e t r i a l c o u r t . 5 

"The n e c e s s i t y f o r r e c u s a l i s e v a l u a t e d by t h e ' t o t a l i t y 

o f t h e f a c t s ' and c i r c u m s t a n c e s i n e a c h c a s e . Dothan P e r s .  

Bd., 831 So. 2d a t 2. The t e s t i s w h e t h e r ' " f a c t s a r e shown 

5The a u t h o r i t y f o r t h e p e t i t i o n e r s ' f i g u r e c o n s i s t s o f 
c i t a t i o n s t o two I n t e r n e t Web s i t e s . 
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w h i c h make i t r e a s o n a b l e f o r members o f t h e p u b l i c o r a p a r t y , 

o r c o u n s e l o p p o s e d t o q u e s t i o n t h e i m p a r t i a l i t y o f t h e 

j u d g e . " ' " Ex p a r t e G e o r g e , 962 So. 2d 789, 791 ( A l a . 2006) 

( q u o t i n g I n r e S h e f f i e l d , 465 So. 2d 350, 355-56 ( A l a . 1 9 8 4 ) , 

q u o t i n g i n t u r n A c r o m a g - V i k i n g v. B l a l o c k , 420 So. 2d 60, 61 

( A l a . 1982) ( e m p h a s i s a d d e d ) ) . " R e c u s a l i s n o t r e q u i r e d where  

t h e r e i s n o t s u b s t a n t i a l e v i d e n c e t o s u p p o r t an a c c u s a t i o n o f  

b i a s . " F o r d v. F o r d , 412 So. 2d 789, 791 ( A l a . C i v . App. 

1982) ( e m p h a s i s a d d e d ) . 

" ' [ T ] h e l a w w i l l n o t s u p p o s e a p o s s i b i l i t y o f b i a s o r 

f a v o r i n a j u d g e who i s a l r e a d y sworn t o a d m i n i s t e r i m p a r t i a l 

j u s t i c e and whose a u t h o r i t y g r e a t l y depends upon t h a t 

p r e s u m p t i o n and i d e a . ' " Ex p a r t e B a l o g u n , 516 So. 2d 606, 609 

( A l a . 1987) ( q u o t i n g F u l t o n v. L o n g s h o r e , 156 A l a . 611, 613, 

46 So. 989, 990 ( 1 9 0 8 ) ) . A s s u m i n g t h e u l t i m a t e s u c c e s s o f 

t h i s c l a s s a c t i o n , no e v i d e n c e has been s u b m i t t e d i n s u p p o r t 

o f t h i s p e t i t i o n e s t a b l i s h i n g : (1) t h a t Judge J o h n s o n ' s 

d a u g h t e r was a r a t e p a y e r o f t h e sewer s y s t e m d u r i n g t h e p e r i o d 

c o v e r e d by t h i s a c t i o n , (2) t h a t t h e r e e x i s t s any r e a s o n a b l e 

b a s i s f o r q u a n t i f y i n g t h e amount o f damages she w o u l d be 

e n t i t l e d t o r e c e i v e as a c l a s s member, o r (3) t h a t t h e r e 
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e x i s t s any r e a s o n a b l e b a s i s f o r q u a n t i f y i n g t h e m o n e t a r y 

b e n e f i t t o h e r as a r e s u l t o f t h e r e q u e s t e d i n j u n c t i v e r e l i e f . 

As p r e v i o u s l y n o t e d , mandamus w i l l l i e t o com p e l a j u d g e ' s 

r e c u s a l o n l y when t h e r e i s s u f f i c i e n t e v i d e n c e t o c a l l i n t o 

q u e s t i o n t h e i m p a r t i a l i t y o f t h e j u d g e . A t some p o i n t i n t h e 

f u t u r e l i t i g a t i o n o f t h i s c a s e t h e t r i a l j u d g e may become 

a p p r i s e d o f f a c t s r e q u i r i n g h i s r e c u s a l u n d e r Canon 3; s u c h 

f a c t s , however, have n o t been d e m o n s t r a t e d t o t h i s C o u r t on 

mandamus r e v i e w . T h e r e f o r e , t h e p e t i t i o n i s d e n i e d . 

PETITION DENIED. 

Cobb, C . J . , and L y o n s , S t u a r t , and P a r k e r , J J . , c o n c u r . 

W o o d a l l , S m i t h , B o l i n , and Murdock, J J . , r e c u s e 

t h e m s e l v e s . 
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