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WOODALL, Justice.

The Town of Gurley ("the Town") and Stan Simpson,
individually and as mayor of the Town, separately petition
this Court for writs of mandamus directing the trial court to
grant their motions for a summary Jjudgment as to all claims
brought ageinst them by M&N Materials, Inc. ("M&N")., We deny
the petiticns in part and grant them in part.

I. Factual and Procedural Background

M&N was formed in 2003, At that time, M&N acguired 160
acres of mountain property to be used as a rock quarry in an
unincorporated area of Madison County. By June 2004, it had
purchased approximately 109 additiconal acres in the
unincorporated area for use in connecticon with the gquarry.
For convenlence, we will refer to the 269 acres as "the
property."” The property was located approximately one mile

from the residence of Stan Simpson.
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In July 2003, more tLhan a vyear before his election as
mayoer of the Town, Simpson became the chairperson of a group
of residents of the Town known as the Citizens for a Better
Gurley ("the CBG"}). Between July 2003 and November 223, 2004,
the CBG actively opposed the cperation of a rock guarry on the
M&N property. On July 17, 2003, the Town council adopted
Resolution no. 216, which stated, in pertinent parzrt:

"WHERFEAS, the Town Council of the Town of Gurley
has obtained information from the Alabama Department
of Environmental Management that a corporation by
the name of Ms&N, Incorporated, has applied for a
permit to operate a rock guarry near Lhe corporate
limits of the Town of GCurley, and

"WHEREAS, the Town Councilil has serious concerns
regarding the effects such a rock guarry would have
on (1) air quality, (2) damage from blasting to
homes and businesses, (2} large voclumes of traffic
on GCurley Pike (the main service road for Madisocon
County Elementary School), (4) damage to existing
streets by heavy trucks and (5) damage to the Town's
water storage tank located on Gurley Pike,

"NOW, THEREFORE, be it resclved that the Town of
Gurley opposes the locaticn cf a rock guarry near
the corporate limits of the Town.,"
Simpson spoke often at Town council meetings in
opposition to the quarry. Also, the CBG contacted State

Senator Lowell Barron and State Representative Albert Hall to

enlist their aid in opposing the guarry. Simpscn and
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Representative Hall collaborated on House Bill 170, a bill
that Representative Hall introduced in the Alabama Legislature
during the 2004 legislative session. The bill, which became
law on February 26, 2004, see Act No. 2004-1¢, Ala. Acts 2004,
authorized Lhe Town Lo annex M&N's property on the basis of a
majority vote of the Town's residents in a special annexaticn
referendum. According to Simpson, the purpose of the
annexation was Lo give the Town control over the use of the
property. The referendum was conducted on April 13, 2004, and
the annexation proposal passed by 191 wvotes to 23 votes.

Cn April 21, 2004, M&N applied to the Town for a business
license. The application was denied. On May 4, 2004, the
Town imposed "an immediate moratorium on the acceptance of
applicaticns for use permits, building permits, right-of-way
permits, zoning classification, variances, special exceptions
or business licenses relating to"™ the property.

In approximately April 2004, Simpson began a campaign for
the coffice of mavyor of Gurley. During his campaign, he
pledged tc "fight against the rock quarry." He was elected on

August 24, 2004, and assumed the duties of the office on
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October 4, 2004, serving as, among other things, a wvoting
member of the Tcwn ccuncil.

Meanwhile, on July 12, 2004, M&N entered into an
agreement with Vulcan Lands, Inc. ("Vulcan Lands"), whereby

Vulcan Lands acquired an option to purchase the property for

$3.75 million. The option was to expire on November 15, 2004.
Vulcan Lands failed tc exercise its cption, according to M&N,
because of M&N's failure to acquire a business license from
the Town. Nevertheless, on November 23, 2004, M&N sold the
preperty to Vulcan Lands.

On that day, M&N executed two documents relating to the
disposition of the property. One document was a general

warranty deed by which M&N sold the property to Vulcan Lands

for an undisclosed amount. In an interrogatory answer, M&N
stated: "Vulcan backed cut [of the option price] because of no
City of Gurley [business] license. This reason [is the] sole
reason [that was] gqucted frem ... Vulcan ... as to why Vulcan
would not close." The warranty deed contained no reservations
of rights or ownership.

That same day, M&N entered into a royalty agreement ("the

agreement™) with "Vulcan Construction Materials LP, a Delaware
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Limited Partnership, by and through its Southern & Gulf Ccast

Division™ ("Vulcan Materials™). The agreement provided,

pertinent part:

"WHEREAS, contemporanecusly with the execution
and delivery of this Agreement, Vulcan [Materials]
(or its affiliates) and [M&N] are executing other
agreements whereby, amcng other understandings,
[Vulcan Lands] will acquire title to approximately
269 acres of real property near [the Town] in
Madison County, Alabama, heretofore owned by [M&N]
('the Preoperty');

"WHEREAS, Vulcan [Materials] is engaged in the
business of mining, crushing, producing,
distributing, transporting, and marketing of crushed
stone products used in the construction industry
('Quarrying Operations');

"WHEREAS, Vulcan [Materials] intends to enter
intc a lease arrangement with Vulcan [Lands] that
will allow Vulcan [Materialsg] to conduct Quarrving
Operations on the Property; and

"WHEREAS, the parties desire to set forth their
understanding concerning payment of royalties to
[M&N] and other terms related to the sale by Vulcan
[Materials] of crushed stone construction aggregates
('Stone') recovered from the Property.

"NOW, THEREFORE, for and in consideration of the
mutual execution of this Agreement and the covesnants
and conditions contained herein, and other gocod and
valuakle consideration, the receipt and sufficiency
of which is hereby acknowledged, the parties hereto
do agree as follows ...."

(Emphasis added.)

in
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Under the agreement, Vulcan Materials was to pay Ma&N

"earned rovalties," which were "equivalent to 5% of the
Average Annual Sales Price ... of Stone quarried, sold and
removed from the Property (the 'Earned Rovyalty(ies})') during
each Contract Year of the Term." The agreement provided for

a "minimum rovalty payment"™ in the following terms:

"If the total c¢f all Earned Rovalties payable by
Vulcan [Materials] by the end of a Contract Year is
less than Fifty Thousand Dollars ($50,000) {the
'"Minimum'}), Vulcan [Materials] shall pay [M&N] an
additional royalty payment equivalent to the
difference between Lhe Farned Royallies with respect
to that Contract year and $50,000, which amount is
hereinafter referenced as tLhe 'Earned Rovalty
Shortfall.'™

According to M&N, the consideraticon for the sale of the
property was actually $1 million, plus the rovalty payments
and obligations due under the agreement.

The agreement alsco stated that Vulcan Materials had "no
obligation to mine":

"[M&N] acknowledges that Vulcan [Materials] shall
have the right, but not the c¢bligation, to conduct

Quarrying Operations on the Property ... during the
Term, it being agreed that the payment of the Farned
Rovalty Shertfall ... and consideration paid by

Vulcan [Materials] at the time of conveyance of the
Property is made in lieu of anv such obligatiocon."

(Emphasis added.)



1080981, 1081027

Finally, the agreement provided that Vulcan Materials

would be "relieved from the ckbligation to make any payments to

[M&N]"™ 1if prevented "by operaticn of law"™ from "conducting
Quarrying Operations on the Property."” In particular, it
stated: "Vulcan [Materizls'] cobligations to perform ... shall

be suspended during the period it 1is so prevented from

conducting Quarrying Operations. Vulcan, din dits scle

discretion, shall determine what action (if anv) shall be

undertaken to litigate, coppose or otherwise challenge an event

constituting Operation of Law." (Emphasis added.) "Operation

of law" included condemnation, the exercise of the right of

eminent domain, and zoning or such other land-use
restrictions. In that connection, the agreement further
provided:

"In the event of a Taking of the Property ...,
[M&N] hereby assigns to Vulcan [Materials] 1ts
claim, interest, or right (if any) in any award that
may ke made 1in such proceseding. Further, [M&N]
agrees that Vulcan [Materials]| shall have the sole
right and obligaticn to seek compensation and retain
damages caused by the Taking."

(Emphasis added.)
On January 18, 2005, Vulcan Materials applied to the Town

for a license to operate the business of "Quarrying and
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Processing Construction Aggregates™ on the property. That
same night, the Town council adopted Ordinance no. 2004-284,
which designated the property as an agricultural =zone.
Simpson, as mayor, subseguently sent Vulcan Materials a letter
denying the application, stating, in pertinent ©part:
"'*Quarrving and Processing Construction Aggregates' is not a
use permitted under the Agricultural [zoning] classification
now applicable to the property in guestion." Simpson admits
that he was directly involved in the decision to deny the
license application of Vulcan Materials. As a consequence of
the denial of permissicn to operate the rock quarry, Vulcan
Materials has paid M&aN no rovyalties.

Subsequently, M&N sued the Town and Simpson. Also named

as defendants in M&N's complaint were (1) Vulcan Lands, (2)

Vulcan Materials, and (3) Vulcan Materials Company
(hereinafter referred o collectively as "the Vulcan
entities™). The complaint alleged that at all times relevant
to the c¢laims against him "Simpson was acting in his

individual capacity and/or his representative capacity on
behalf of the Town." The claims against Simpson included

interference with business or contractual relations and
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negligence and/or wantcnness and sought declaratory and/or
injunctive relief. The «claims against the Town included
inverse condemnation and negligence and also sought
declaratory and/or injunctive relief.

The Vulcan entities were named "by virtue of the
provisions of &la. Code & 6-6-227 (197%), which reguires that
all persons shall be made parties who have or claim any
interest which would be affected by the declaration.” The
Vulcan entities have filed a "moticn to be excused from
participation at trial." In that moticn, they "agree[d] to ke
bound by any Jjudgment entered with regard to [M&N's]
declaratery judgment claim.™

Simpson and the Town each moved for a summary judgment.
Simpson argued, amcong other things, that he was entitled to
absclute immunity for any actions he took relating to the
property, either before or after he became mavor. The Town
challenged M&N's standing to bring the action. The Town also
adopted Simpson's summary-judgment motion and brief in support
of the motion. In opposition to the motions, M&N presented,
among other things, evidence indicating that Simpson had, many

years ago, pleaded guilty to two misdemeanor criminal charges

10
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in Tennessee. On April 16, 2009%, the trial ccurt denied the
motions.

Simpson filed his petition on May 8, 2009, in case no.
1080981; the Town filed its petiticn on May 11, 2009, in case
no. 1081027. Both petitions challenge M&N's standing to
prosecute the underlying action. Alsoc, the Town's petition
asserts the defense of absclute immunity against the claim
based on Simpscn's alleged negligence. Similarly, Simpscon's
petition asserts the defense of absclute immunity against the
claims alleging against him interference with business or
contractual relations and negligence and/or wantonness. Each
petition seeks a writ of mandamus (1) directing the trial
court to vacate its order of April 16, 2009, denying Simpson's
and the Teown's summary-judgment mctions, and (2) ordering it
to enter a judgment in favor of the movant.

Mandamus review of +Lhe denial o¢f & summary-judgment
motion "grounded on a <¢laim ¢f immunity"™ is an exgeption o
the general rule against interlocutory review of the denial of

summary-judgment motions. Ex parte Auburn Univ., 6 So. 3d

478, 483 {(Ala. 2008); Ex parte Hudson, 866 So. 2d 1115, 1120

{(Ala. 2003). In those exceptional casegs, "[wle confine our

11
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interlocutory review Lo matters germane to the 1ssue of
immunity. Matters relevant to the merits of the underlying
tort claim, such as issues of duty or causation, [we leave] to
the trial ccurt ...." 866 So. 2d at 1120.

Likewise, "[m]andamus review 1is available where the
petitioner challenges the subject-matter jurisdiction of the
trial court based on the plaintiff's alleged lack of standing

to bring the lawsuit." Ex parte HealthSouth Corp., 974 So. 2d

288, 282 (Ala. 2007). A writ of mandamus is a drastic and
extraordinary writ that will 1ssue Lo compel a summary
judgment on immunity grounds only upon a showing of a clear
legal right in the petiticner to the immunity sought. Hudson,
866 Sc. 2d at 1117.

IT. Discussion

We first consider the issues and arguments related to
M&N's standing.

A. Standing

"'To be a |[person with standing], the person must
have a real, tangible legal interest in the subject

matter of the lawsuit.' Doremus v. Business Council
of Alabama Workers' Comp. Self-Insurers Fund, ©686
So. 2d 252, 253 (Ala. 1996}, Specifically,
"[s]ltanding ... turns con "whether the party has been
injured in fact and whether the injury is to a
legally protected right."”' Property at 2018 Rainbow

12
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Drive, 740 So. 2d [1025,] 1027 [ (Ala. 1999) 1]
(quoting Romer wv. Board of County Comm'rs of the
County of Pueblo, 956 P.2d 566, 531 (Colo. 1998)
{Kourlis, J., dissenting})."

Ex parte Chemigal Waste Mgmt., Inc., 929% 3¢. 2d 1007, 1010

(Ala. 2005%) (emphasis omitted).

The standing arguments of the Tcocwn and Simpson identify
and focus on two distinct phases of this dispute, namely,
events that cccurred before the sale of the property tc Vulcan
Lands and events that occurred after the sale. Central to
these arguments 1s the proposition that the sale of the
property, in conjunction with the executicon of the agreement,
divested M&N of standing to sue.

1. Pre-S5ale Events

A central thecry cof M&N's case 1s that a taking of the
property occurred either before or after the sale. The pre-
sale events of which it complains are (1) the "initial
annexation of the subject property into [the Town] in April

2004, [(2)] the denial of the business license to M&N in April

2004, and [{(3)] the mcratcrium placed on the issuance of
business licenses thereafter." M&N's brief, at 16 n.2 (case
no. 1081027). M&N zalleges that these activities of Simpson

and the Teocwn cost it the opportunity to sell the property at

13
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the original price of $3.75 million, thus resulting in the
injury in fact necessary for standing.

The Town ccocrrectly notes that the general warranty deed
by which M&N conveyed the property to Vulcan Lands contained
"no reservation of any rights to the alleged condemned
property." Town's petition, at 13 {(case no. 1081027). The
Town tThen argues: "As there were nco reservations in the deed

., all of M&N's rights to the property were conveyed and
lost. ... Therefore, 1L is clear that M&N has no standing Lo
bring this cause of action for actions which cccurred pricr to

"

the conveyance Town's petition, at 13 (case no.
1081027} . We disagree.

"Inverse condemnation is the taking of private property
for public use without formal condemnation proceedings and
without just compensation being paid by & governmental agency

or entity which has the right o¢or power of condemnation.”

McClendon v. City of Boaz, 3%% So. 2d 21, 24 (Ala. 1981).

"[Tlhe cause of actlon [for 1nverse condemnation] accrues when
the taking is complete." Id.
"The law is well-settled that 'any damage suffered as a

result of [a] taking ... would have been suffered by Lthe cwner

14
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at the time the damage became ascertainable[.] ... [Tlhe

damage c¢laim bhased on inverse condemnation [does] not pass to

subsequent grantees of the land.'' State ex rel. City of Blue

Springs v. Nixon, 250 S.wW.3d 365, 370 (Mo. 2008) i(qucocting

Crede v. City of 0Qak Grove, 979 S.W.2d 529, 534 (Mo. Ct.

App.1998) (emphasis added) ). See also Steinle v, City of

Cincinnati, 142 Ohio St. 550, 555, 53 N.E.2d 800, 803 (1%44)

{"The general rule is that the right to damages for the taking
of land or for injury to land is in the one who owns the land
when the taking or injury occurs, and does not ordinarily pass
to a subsequent grantee. 29 Corpus Juris Secundum, Eminent
Domain, p. 111%, & 202; 30 Corpus Juris 8Secundum, Iminent
Domain, p. 101, § 389. See 18 American Jurilisprudence, 864,
Section 231. Any right on the part of the subseguent grantee

to damages is dependent on a new taking or injury after his

acguisition of title. 30 Corpus Juris Secundum, Eminent
Domain, . 102, § 390."). Indeed, Alabama has regarded this
rule as "well settled" since 1927. Alakbama Great Southern

R.R. v. Brown, 215 Ala. 533, 535, 112 So. 131, 132 (1227)

{(facts analogous to inverse condemnation).

15
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If there was a taking in April or May 2004 as M&N alleges
-- and we express no view either way -- the cause of acticn
for inverse condemnation accrued to M&N at that time. The
convevyance of Lhe property in November 2004 did not divest M&N
of the right to bring an action for compensaticn on the basis
of the pre-sale events of which M&N complains. Consegquently,
M&N has standing to seek redress for the allegedly wrongful
pre-sale events involving Simpson and the Town.

2. Post-Sale Events

The post-sale events of which M&N complains are (1) the
denial of a2 business license to Vulcan Materials on January
18, 2005, and (2) the zoning of the property for agricultural
use that same night. Accecrding to M&N, it has standing to
seek redress for these post-sale events on the basis of the
agreement, which purported to give M&N the right to receive
royalty payments from the sale o0of stone removed from the
property.

Simpscen and the Town do not dispute that the agreement
purports to give M&N a contract right in the mineral estate of
the property. They cite no authority for the proposition that

one has no standing to assert its own c¢ontractual right.

16
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Instead, they contend that the conveyance from MaN tc Vulcan
Lands wvested Litle Lo the preoperty in Vulcan Lands -- notb
Vulcan Materials. Thus, according to Simpson and the Town,
M&N could have acquired no interest in the mineral estate on
the bkasis of the agreement, because, they say, Vulcan
Materials, itself, had nco such interest. They also correctly
point out that, althcugh the agreement contemplates a "lease
arrangement [between Vulcan Materials and] Vulcan [Lands] that
[would] allow Vulcan [Materials] to conduct Quarrying
Operations on the Property,”" the record contains no evidence
of any such arrangement.

What Simpscon and the Town overlook, however, i1s that the
agreement cbligates Vulcan Materials to pay & "minimum royalty

payment”™ of $50,000, regardless of whether it actually mines

any rock. The only relevant exception to that payment
obligation 1s "an event constituting Operation of Law," which
includes a "taking™ or "any zoning or land use restrictions."
In cther words, M&N's right to recelve royalty payments from
Vulcan Materials exists independent of the technical
relationship between the Vulcan entities, or between Vulcan

Materials and the property. Consequently, M&N has adequately

17
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alleged an "injur([y] in fact ... to a legally prctected right"
for standing purposes on the basis of the post-sale events of
which it complains.

Simpson and the Town also contend that M&N lacks standing
as to the post-sale events on the bases of those provisions of
the agreement pursuant to which M&N "agree[d] that Vulcan
[Materials should] have the sole right and obligation to seek
compensation caused by [any] Taking [of the property]" and the
right to M&N's "claim, interest or right (if any) in any award
that [might] may be made" as the result of such a taking.
More sgpecifically, the Town argues: "M&N ceded to Vulcan
Materials the socle authority Lo challenge governmental
decisions prohibiting guarrving operations on the subject
property. Vulcan Materials has elected nct to challenge the
decisions made by the Town ... respecting the rock quarry and
M&N cannot c¢laim standing to assert any rights of Vulcan
Materials." The Town's petition, at 15. We disagree. This
argument confusegs the standing issue with the issue whether

M&N 1s the real party in interest.

Although the standing reguirement serves to ensure that

the party making a claim has, in fact, suffered an "'""injury

18
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toa legally protected right,"'" State v. Property at 2018
Rainbow Drive, 740 So. 2d 1025, 1027 (Ala. 1999) (quoting
Romer v. Board of County Comm'rs of the County of Pueblo, 956
P.2d 566, 581 (Colo. 1998 ) (emphasis omitted)), "the real
party ininterest principle i sa means to identify the person
who possesses theright sought to be enforced." Charles Alan
Wright, Arthur R. Miller, & Mary Kay Kane, Federal Practice
and Procedure S 1542, at 327 (1990) (emphasis added)
(hereinafter Federal Practice). See Ala. R. Civ.P. 17 ((a)
("Every action shall be prosecuted in the name of the real
party ininterest."). "Under present lawan assignment passes
the title to theassignee so that he istheowner of any clain
arising from the chose and should be treated as thereal party
in interest under Rule 17(a) [, Fed.R.Civ.P.]." Federal

Practice § 1545, at 34¢6.

The distinctions between the standing principle andthe
real-party-in-interest principle areparticularly significant
for procedural reasons. While standing 1 s a necessity for
subject-matter jurisdiction and objections to standing are
not waivable, "objections based upon an action's not being

prosecuted in the name of the real party 1in interest can be
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