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PETITION FOR WRIT OF MANDAMUS 

( I n r e : M&N M a t e r i a l s , Inc. 

v. 

Town of Gurley e t a l . ) 

(Madison C i r c u i t Court, CV-05-731) 

WOODALL, J u s t i c e . 

The Town o f G u r l e y ("the Town") and S t a n S i m p s o n , 

i n d i v i d u a l l y and as mayor o f t h e Town, s e p a r a t e l y p e t i t i o n 

t h i s C o u r t f o r w r i t s o f mandamus d i r e c t i n g t h e t r i a l c o u r t t o 

g r a n t t h e i r m o t i o n s f o r a summary j u d g m e n t as t o a l l c l a i m s 

b r o u g h t a g a i n s t them by M&N M a t e r i a l s , I n c . ("M&N"). We deny 

t h e p e t i t i o n s i n p a r t and g r a n t them i n p a r t . 

I . F a c t u a l and P r o c e d u r a l B a c k g r o u n d 

M&N was f o r m e d i n 2003. A t t h a t t i m e , M&N a c q u i r e d 160 

a c r e s o f m o u n t a i n p r o p e r t y t o be u s e d as a r o c k q u a r r y i n an 

u n i n c o r p o r a t e d a r e a o f M a d i s o n C o u n t y . By June 2004, i t had 

p u r c h a s e d a p p r o x i m a t e l y 109 a d d i t i o n a l a c r e s i n t h e 

u n i n c o r p o r a t e d a r e a f o r use i n c o n n e c t i o n w i t h t h e q u a r r y . 

F o r c o n v e n i e n c e , we w i l l r e f e r t o t h e 269 a c r e s as " t h e 

p r o p e r t y . " The p r o p e r t y was l o c a t e d a p p r o x i m a t e l y one m i l e 

f r o m t h e r e s i d e n c e o f S t a n S i m p s o n . 
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I n J u l y 2003, more t h a n a y e a r b e f o r e h i s e l e c t i o n as 

mayor o f t h e Town, Simpson became t h e c h a i r p e r s o n o f a g r o u p 

o f r e s i d e n t s o f t h e Town known as t h e C i t i z e n s f o r a B e t t e r 

G u r l e y ("the CBG"). Between J u l y 2003 and November 23, 2004, 

t h e CBG a c t i v e l y o p p o s e d t h e o p e r a t i o n o f a r o c k q u a r r y on t h e 

M&N p r o p e r t y . On J u l y 17, 2003, t h e Town c o u n c i l a d o p t e d 

R e s o l u t i o n no. 216, w h i c h s t a t e d , i n p e r t i n e n t p a r t : 

"WHEREAS, t h e Town C o u n c i l o f t h e Town o f G u r l e y 
has o b t a i n e d i n f o r m a t i o n f r o m t h e Alabama D e p a r t m e n t 
o f E n v i r o n m e n t a l Management t h a t a c o r p o r a t i o n by 
t h e name o f M&N, I n c o r p o r a t e d , has a p p l i e d f o r a 
p e r m i t t o o p e r a t e a r o c k q u a r r y n e a r t h e c o r p o r a t e 
l i m i t s o f t h e Town o f G u r l e y , and 

"WHEREAS, t h e Town C o u n c i l has s e r i o u s c o n c e r n s 
r e g a r d i n g t h e e f f e c t s s u c h a r o c k q u a r r y w o u l d have 
on (1) a i r q u a l i t y , (2) damage f r o m b l a s t i n g t o 
homes and b u s i n e s s e s , (3) l a r g e v o l u m e s o f t r a f f i c 
on G u r l e y P i k e ( t h e main s e r v i c e r o a d f o r M a d i s o n 
C o u n t y E l e m e n t a r y S c h o o l ) , (4) damage t o e x i s t i n g 
s t r e e t s by h e a v y t r u c k s and (5) damage t o t h e Town's 
w a t e r s t o r a g e t a n k l o c a t e d on G u r l e y P i k e , 

"NOW, THEREFORE, be i t r e s o l v e d t h a t t h e Town o f 
G u r l e y o p p o s e s t h e l o c a t i o n o f a r o c k q u a r r y n e a r 
t h e c o r p o r a t e l i m i t s o f t h e Town." 

Simpson spoke o f t e n a t Town c o u n c i l m e e t i n g s i n 

o p p o s i t i o n t o t h e q u a r r y . A l s o , t h e CBG c o n t a c t e d S t a t e 

S e n a t o r L o w e l l B a r r o n and S t a t e R e p r e s e n t a t i v e A l b e r t H a l l t o 

e n l i s t t h e i r a i d i n o p p o s i n g t h e q u a r r y . Simpson and 
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R e p r e s e n t a t i v e H a l l c o l l a b o r a t e d on House B i l l 170, a b i l l 

t h a t R e p r e s e n t a t i v e H a l l i n t r o d u c e d i n t h e Alabama L e g i s l a t u r e 

d u r i n g t h e 2004 l e g i s l a t i v e s e s s i o n . The b i l l , w h i c h became 

law on F e b r u a r y 26, 2004, see A c t No. 2004-19, A l a . A c t s 2004, 

a u t h o r i z e d t h e Town t o annex M&N's p r o p e r t y on t h e b a s i s o f a 

m a j o r i t y v o t e o f t h e Town's r e s i d e n t s i n a s p e c i a l a n n e x a t i o n 

r e f e r e n d u m . A c c o r d i n g t o S i m p s o n , t h e p u r p o s e o f t h e 

a n n e x a t i o n was t o g i v e t h e Town c o n t r o l o v e r t h e use o f t h e 

p r o p e r t y . The r e f e r e n d u m was c o n d u c t e d on A p r i l 13, 2004, and 

t h e a n n e x a t i o n p r o p o s a l p a s s e d by 1 9 1 v o t e s t o 23 v o t e s . 

On A p r i l 21, 2004, M&N a p p l i e d t o t h e Town f o r a b u s i n e s s 

l i c e n s e . The a p p l i c a t i o n was d e n i e d . On May 4, 2004, t h e 

Town i m p o s e d "an i m m e d i a t e m o r a t o r i u m on t h e a c c e p t a n c e o f 

a p p l i c a t i o n s f o r u s e p e r m i t s , b u i l d i n g p e r m i t s , r i g h t - o f - w a y 

p e r m i t s , z o n i n g c l a s s i f i c a t i o n , v a r i a n c e s , s p e c i a l e x c e p t i o n s 

o r b u s i n e s s l i c e n s e s r e l a t i n g t o " t h e p r o p e r t y . 

I n a p p r o x i m a t e l y A p r i l 2004, S i m p s o n b e g a n a c a m p a i g n f o r 

t h e o f f i c e o f mayor o f G u r l e y . D u r i n g h i s c a m p a i g n , he 

p l e d g e d t o " f i g h t a g a i n s t t h e r o c k q u a r r y . " He was e l e c t e d on 

A u g u s t 24, 2004, and assumed t h e d u t i e s o f t h e o f f i c e on 
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O c t o b e r 4, 2004, s e r v i n g a s , among o t h e r t h i n g s , a v o t i n g 

member o f t h e Town c o u n c i l . 

M e a n w h i l e , on J u l y 12, 2004, M&N e n t e r e d i n t o an 

a g r e e m e n t w i t h V u l c a n L a n d s , I n c . ( " V u l c a n L a n d s " ) , w h e r e b y 

V u l c a n L a n d s a c q u i r e d an o p t i o n t o p u r c h a s e t h e p r o p e r t y f o r 

$ 3 . 7 5 m i l l i o n . The o p t i o n was t o e x p i r e on November 1 5 , 2004. 

V u l c a n L a n d s f a i l e d t o e x e r c i s e i t s o p t i o n , a c c o r d i n g t o M&N, 

b e c a u s e o f M&N's f a i l u r e t o a c q u i r e a b u s i n e s s l i c e n s e f r o m 

t h e Town. N e v e r t h e l e s s , on November 23, 2004, M&N s o l d t h e 

p r o p e r t y t o V u l c a n L a n d s . 

On t h a t day, M&N e x e c u t e d two documents r e l a t i n g t o t h e 

d i s p o s i t i o n o f t h e p r o p e r t y . One document was a g e n e r a l 

w a r r a n t y d e e d b y w h i c h M&N s o l d t h e p r o p e r t y t o V u l c a n L a n d s 

f o r an u n d i s c l o s e d amount. I n an i n t e r r o g a t o r y a n s w e r , M&N 

s t a t e d : " V u l c a n b a c k e d o u t [ o f t h e o p t i o n p r i c e ] b e c a u s e o f no 

C i t y o f G u r l e y [ b u s i n e s s ] l i c e n s e . T h i s r e a s o n [ i s t h e ] s o l e 

r e a s o n [ t h a t w a s ] q u o t e d f r o m ... V u l c a n ... as t o why V u l c a n 

w o u l d n o t c l o s e . " The w a r r a n t y d e e d c o n t a i n e d no r e s e r v a t i o n s 

o f r i g h t s o r o w n e r s h i p . 

T h a t same day, M&N e n t e r e d i n t o a r o y a l t y a g r e e m e n t ( " t h e 

a g r e e m e n t " ) w i t h " V u l c a n C o n s t r u c t i o n M a t e r i a l s LP, a D e l a w a r e 

5 



1080981, 1081027 

L i m i t e d P a r t n e r s h i p , by and t h r o u g h i t s S o u t h e r n & G u l f C o a s t 

D i v i s i o n " ( " V u l c a n M a t e r i a l s " ) . The ag r e e m e n t p r o v i d e d , i n 

p e r t i n e n t p a r t : 

"WHEREAS, c o n t e m p o r a n e o u s l y w i t h t h e e x e c u t i o n 
and d e l i v e r y o f t h i s A g r e e m e n t , V u l c a n [ M a t e r i a l s ] 
( o r i t s a f f i l i a t e s ) a nd [M&N] a r e e x e c u t i n g o t h e r 
a g r e e m e n t s w h e r e b y , among o t h e r u n d e r s t a n d i n g s , 
[ V u l c a n L a n d s ] w i l l a c q u i r e t i t l e t o a p p r o x i m a t e l y 
269 a c r e s o f r e a l p r o p e r t y n e a r [ t h e Town] i n 
M a d i s o n C o u n t y , A l a b a m a , h e r e t o f o r e owned by [M&N] 
('the P r o p e r t y ' ) ; 

"WHEREAS, V u l c a n [ M a t e r i a l s ] i s e n g a g e d i n t h e 
b u s i n e s s o f m i n i n g , c r u s h i n g , p r o d u c i n g , 
d i s t r i b u t i n g , t r a n s p o r t i n g , a nd m a r k e t i n g o f c r u s h e d 
s t o n e p r o d u c t s u s e d i n t h e c o n s t r u c t i o n i n d u s t r y 
( ' Q u a r r y i n g O p e r a t i o n s ' ) ; 

"WHEREAS, V u l c a n [ M a t e r i a l s ] i n t e n d s t o e n t e r  
i n t o a l e a s e a r r a n g e m e n t w i t h V u l c a n [Lands] t h a t  
w i l l a l l o w V u l c a n [ M a t e r i a l s ] t o c o n d u c t Q u a r r y i n g  
O p e r a t i o n s on t h e P r o p e r t y ; a nd 

"WHEREAS, t h e p a r t i e s d e s i r e t o s e t f o r t h t h e i r 
u n d e r s t a n d i n g c o n c e r n i n g payment o f r o y a l t i e s t o 
[M&N] a n d o t h e r t e r m s r e l a t e d t o t h e s a l e b y V u l c a n 
[ M a t e r i a l s ] o f c r u s h e d s t o n e c o n s t r u c t i o n a g g r e g a t e s 
('Stone') r e c o v e r e d f r o m t h e P r o p e r t y . 

"NOW, THEREFORE, f o r a nd i n c o n s i d e r a t i o n o f t h e 
m u t u a l e x e c u t i o n o f t h i s A g r e e m e n t and t h e c o v e n a n t s 
and c o n d i t i o n s c o n t a i n e d h e r e i n , a n d o t h e r g o o d and 
v a l u a b l e c o n s i d e r a t i o n , t h e r e c e i p t a nd s u f f i c i e n c y 
o f w h i c h i s h e r e b y a c k n o w l e d g e d , t h e p a r t i e s h e r e t o 
do a g r e e as f o l l o w s " 

(Emp h a s i s added.) 
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U n d e r t h e a g r e e m e n t , V u l c a n M a t e r i a l s was t o p a y M&N 

" e a r n e d r o y a l t i e s , " w h i c h were " e q u i v a l e n t t o 5% o f t h e 

A v e r a g e A n n u a l S a l e s P r i c e ... o f S t o n e q u a r r i e d , s o l d a nd 

removed f r o m t h e P r o p e r t y ( t h e ' E a r n e d R o y a l t y ( i e s ) ' ) d u r i n g 

e a c h C o n t r a c t Y e a r o f t h e Term." The a g r e e m e n t p r o v i d e d f o r 

a "minimum r o y a l t y payment" i n t h e f o l l o w i n g t e r m s : 

" I f t h e t o t a l o f a l l E a r n e d R o y a l t i e s p a y a b l e b y 
V u l c a n [ M a t e r i a l s ] b y t h e e n d o f a C o n t r a c t Y e a r i s 
l e s s t h a n F i f t y T h o u s a n d D o l l a r s ($50,000) ( t h e 
'Minimum'), V u l c a n [ M a t e r i a l s ] s h a l l p a y [M&N] an 
a d d i t i o n a l r o y a l t y payment e q u i v a l e n t t o t h e 
d i f f e r e n c e b e t w e e n t h e E a r n e d R o y a l t i e s w i t h r e s p e c t 
t o t h a t C o n t r a c t y e a r and $50, 0 0 0 , w h i c h amount i s 
h e r e i n a f t e r r e f e r e n c e d as t h e ' E a r n e d R o y a l t y 
S h o r t f a l l . ' " 

A c c o r d i n g t o M&N, t h e c o n s i d e r a t i o n f o r t h e s a l e o f t h e 

p r o p e r t y was a c t u a l l y $ 1 m i l l i o n , p l u s t h e r o y a l t y payments 

and o b l i g a t i o n s due u n d e r t h e a g r e e m e n t . 

The a g r e e m e n t a l s o s t a t e d t h a t V u l c a n M a t e r i a l s h a d "no 

o b l i g a t i o n t o m i n e " : 

"[M&N] a c k n o w l e d g e s t h a t V u l c a n [ M a t e r i a l s ] s h a l l 
h ave t h e r i g h t , b u t n o t t h e o b l i g a t i o n , t o c o n d u c t 
Q u a r r y i n g O p e r a t i o n s on t h e P r o p e r t y ... d u r i n g t h e 
Term, i t b e i n g a g r e e d t h a t t h e payment o f t h e E a r n e d  
R o y a l t y S h o r t f a l l . .. and c o n s i d e r a t i o n p a i d by 
V u l c a n [ M a t e r i a l s ] a t t h e t i m e o f c o n v e y a n c e o f t h e 
P r o p e r t y i s made i n l i e u o f any s u c h o b l i g a t i o n . " 

( E m p h a s i s added.) 
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F i n a l l y , t h e a g r e e m e n t p r o v i d e d t h a t V u l c a n M a t e r i a l s 

w o u l d be " r e l i e v e d f r o m t h e o b l i g a t i o n t o make any payments t o 

[M&N]" i f p r e v e n t e d "by o p e r a t i o n o f l a w " f r o m " c o n d u c t i n g 

Q u a r r y i n g O p e r a t i o n s on t h e P r o p e r t y . " I n p a r t i c u l a r , i t 

s t a t e d : " V u l c a n [ M a t e r i a l s ' ] o b l i g a t i o n s t o p e r f o r m ... s h a l l 

be s u s p e n d e d d u r i n g t h e p e r i o d i t i s so p r e v e n t e d f r o m 

c o n d u c t i n g Q u a r r y i n g O p e r a t i o n s . V u l c a n , i n i t s s o l e  

d i s c r e t i o n , s h a l l d e t e r m i n e what a c t i o n ( i f any) s h a l l be  

u n d e r t a k e n t o l i t i g a t e , o ppose o r o t h e r w i s e c h a l l e n g e an e v e n t  

c o n s t i t u t i n g O p e r a t i o n o f Law." (Em p h a s i s added.) " O p e r a t i o n 

o f l a w " i n c l u d e d c o n d e m n a t i o n , t h e e x e r c i s e o f t h e r i g h t o f 

e m i n e n t d o m a i n , a n d z o n i n g o r s u c h o t h e r l a n d - u s e 

r e s t r i c t i o n s . I n t h a t c o n n e c t i o n , t h e a g r e e m e n t f u r t h e r 

p r o v i d e d : 

" I n t h e e v e n t o f a T a k i n g o f t h e P r o p e r t y ... , 
[M&N] h e r e b y a s s i g n s t o V u l c a n [ M a t e r i a l s ] i t s 
c l a i m , i n t e r e s t , o r r i g h t ( i f any) i n any award t h a t 
may be made i n s u c h p r o c e e d i n g . F u r t h e r , [M&N]  
a g r e e s t h a t V u l c a n [ M a t e r i a l s ] s h a l l h ave t h e s o l e  
r i g h t a nd o b l i g a t i o n t o s e e k c o m p e n s a t i o n and r e t a i n  
damages c a u s e d by t h e T a k i n g . " 

( E m p h a s i s added.) 

On J a n u a r y 1 8 , 2 0 0 5 , V u l c a n M a t e r i a l s a p p l i e d t o t h e Town 

f o r a l i c e n s e t o o p e r a t e t h e b u s i n e s s o f " Q u a r r y i n g and 
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P r o c e s s i n g C o n s t r u c t i o n A g g r e g a t e s " on t h e p r o p e r t y . T h a t 

same n i g h t , t h e Town c o u n c i l a d o p t e d O r d i n a n c e no. 2004-284, 

w h i c h d e s i g n a t e d t h e p r o p e r t y as an a g r i c u l t u r a l z o n e . 

S i m p s o n , as mayor, s u b s e q u e n t l y s e n t V u l c a n M a t e r i a l s a l e t t e r 

d e n y i n g t h e a p p l i c a t i o n , s t a t i n g , i n p e r t i n e n t p a r t : 

" ' Q u a r r y i n g and P r o c e s s i n g C o n s t r u c t i o n A g g r e g a t e s ' i s n o t a 

use p e r m i t t e d u n d e r t h e A g r i c u l t u r a l [ z o n i n g ] c l a s s i f i c a t i o n 

now a p p l i c a b l e t o t h e p r o p e r t y i n q u e s t i o n . " S i m p s o n a d m i t s 

t h a t he was d i r e c t l y i n v o l v e d i n t h e d e c i s i o n t o deny t h e 

l i c e n s e a p p l i c a t i o n o f V u l c a n M a t e r i a l s . As a c o n s e q u e n c e o f 

t h e d e n i a l o f p e r m i s s i o n t o o p e r a t e t h e r o c k q u a r r y , V u l c a n 

M a t e r i a l s has p a i d M&N no r o y a l t i e s . 

S u b s e q u e n t l y , M&N s u e d t h e Town and S i m p s o n . A l s o named 

as d e f e n d a n t s i n M&N's c o m p l a i n t were (1) V u l c a n L a n d s , (2) 

V u l c a n M a t e r i a l s , and (3) V u l c a n M a t e r i a l s Company 

( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as " t h e V u l c a n 

e n t i t i e s " ) . The c o m p l a i n t a l l e g e d t h a t a t a l l t i m e s r e l e v a n t 

t o t h e c l a i m s a g a i n s t h i m " S i m p s o n was a c t i n g i n h i s 

i n d i v i d u a l c a p a c i t y a n d / o r h i s r e p r e s e n t a t i v e c a p a c i t y on 

b e h a l f o f t h e Town." The c l a i m s a g a i n s t S i m p s o n i n c l u d e d 

i n t e r f e r e n c e w i t h b u s i n e s s o r c o n t r a c t u a l r e l a t i o n s and 
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n e g l i g e n c e a n d / o r w a n t o n n e s s and s o u g h t d e c l a r a t o r y a n d / o r 

i n j u n c t i v e r e l i e f . The c l a i m s a g a i n s t t h e Town i n c l u d e d 

i n v e r s e c o n d e m n a t i o n and n e g l i g e n c e and a l s o s o u g h t 

d e c l a r a t o r y a n d / o r i n j u n c t i v e r e l i e f . 

The V u l c a n e n t i t i e s were named "by v i r t u e o f t h e 

p r o v i s i o n s o f A l a . Code § 6-6-227 ( 1 9 7 5 ) , w h i c h r e q u i r e s t h a t 

a l l p e r s o n s s h a l l be made p a r t i e s who have o r c l a i m any 

i n t e r e s t w h i c h w o u l d be a f f e c t e d by t h e d e c l a r a t i o n . " The 

V u l c a n e n t i t i e s have f i l e d a " m o t i o n t o be e x c u s e d f r o m 

p a r t i c i p a t i o n a t t r i a l . " I n t h a t m o t i o n , t h e y " a g r e e [ d ] t o be 

b o u n d by any j u d g m e n t e n t e r e d w i t h r e g a r d t o [M&N's] 

d e c l a r a t o r y j u d g m e n t c l a i m . " 

S i m p s o n and t h e Town e a c h moved f o r a summary j u d g m e n t . 

S i m p s o n a r g u e d , among o t h e r t h i n g s , t h a t he was e n t i t l e d t o 

a b s o l u t e i m m u n i t y f o r any a c t i o n s he t o o k r e l a t i n g t o t h e 

p r o p e r t y , e i t h e r b e f o r e o r a f t e r he became mayor. The Town 

c h a l l e n g e d M&N's s t a n d i n g t o b r i n g t h e a c t i o n . The Town a l s o 

a d o p t e d S i m p s o n ' s summary-judgment m o t i o n and b r i e f i n s u p p o r t 

o f t h e m o t i o n . I n o p p o s i t i o n t o t h e m o t i o n s , M&N p r e s e n t e d , 

among o t h e r t h i n g s , e v i d e n c e i n d i c a t i n g t h a t S i m p s o n had, many 

y e a r s ago, p l e a d e d g u i l t y t o two m isdemeanor c r i m i n a l c h a r g e s 
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i n T e n n e s s e e . On A p r i l 16, 2009, t h e t r i a l c o u r t d e n i e d t h e 

m o t i o n s . 

S i m p s o n f i l e d h i s p e t i t i o n on May 8, 2009, i n c a s e no. 

1 0 8 0 9 8 1 ; t h e Town f i l e d i t s p e t i t i o n on May 11, 2009, i n c a s e 

no. 1081027. B o t h p e t i t i o n s c h a l l e n g e M&N's s t a n d i n g t o 

p r o s e c u t e t h e u n d e r l y i n g a c t i o n . A l s o , t h e Town's p e t i t i o n 

a s s e r t s t h e d e f e n s e o f a b s o l u t e i m m u n i t y a g a i n s t t h e c l a i m 

b a s e d on S i m p s o n ' s a l l e g e d n e g l i g e n c e . S i m i l a r l y , S i m p s o n ' s 

p e t i t i o n a s s e r t s t h e d e f e n s e o f a b s o l u t e i m m u n i t y a g a i n s t t h e 

c l a i m s a l l e g i n g a g a i n s t h i m i n t e r f e r e n c e w i t h b u s i n e s s o r 

c o n t r a c t u a l r e l a t i o n s a nd n e g l i g e n c e a n d / o r w a n t o n n e s s . E a c h 

p e t i t i o n s e e k s a w r i t o f mandamus (1) d i r e c t i n g t h e t r i a l 

c o u r t t o v a c a t e i t s o r d e r o f A p r i l 16, 2009, d e n y i n g S i m p s o n ' s 

and t h e Town's summary-judgment m o t i o n s , and (2) o r d e r i n g i t 

t o e n t e r a j u d g m e n t i n f a v o r o f t h e movant. 

Mandamus r e v i e w o f t h e d e n i a l o f a summary-judgment 

m o t i o n " g r o u n d e d on a c l a i m o f i m m u n i t y " i s an e x c e p t i o n t o 

t h e g e n e r a l r u l e a g a i n s t i n t e r l o c u t o r y r e v i e w o f t h e d e n i a l o f 

summary-judgment m o t i o n s . Ex p a r t e A u b u r n U n i v . , 6 So. 3d 

478, 483 ( A l a . 2 0 0 8 ) ; Ex p a r t e Hudson, 866 So. 2d 1115, 1120 

( A l a . 2 0 0 3 ) . I n t h o s e e x c e p t i o n a l c a s e s , "[w]e c o n f i n e o u r 
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i n t e r l o c u t o r y r e v i e w t o m a t t e r s germane t o t h e i s s u e o f 

i m m u n i t y . M a t t e r s r e l e v a n t t o t h e m e r i t s o f t h e u n d e r l y i n g 

t o r t c l a i m , s u c h as i s s u e s o f d u t y o r c a u s a t i o n , [we l e a v e ] t o 

t h e t r i a l c o u r t " 866 So. 2d a t 1120. 

L i k e w i s e , "[m]andamus r e v i e w i s a v a i l a b l e where t h e 

p e t i t i o n e r c h a l l e n g e s t h e s u b j e c t - m a t t e r j u r i s d i c t i o n o f t h e 

t r i a l c o u r t b a s e d on t h e p l a i n t i f f ' s a l l e g e d l a c k o f s t a n d i n g 

t o b r i n g t h e l a w s u i t . " Ex p a r t e H e a l t h S o u t h C o r p . , 974 So. 2d 

288, 292 ( A l a . 2 0 0 7 ) . A w r i t o f mandamus i s a d r a s t i c and 

e x t r a o r d i n a r y w r i t t h a t w i l l i s s u e t o comp e l a summary 

judgment on i m m u n i t y g r o u n d s o n l y upon a s h o w i n g o f a c l e a r 

l e g a l r i g h t i n t h e p e t i t i o n e r t o t h e i m m u n i t y s o u g h t . Hudson, 

866 So. 2d a t 1117. 

I I . D i s c u s s i o n 

We f i r s t c o n s i d e r t h e i s s u e s and a r g u m e n t s r e l a t e d t o 

M&N's s t a n d i n g . 

A. S t a n d i n g 

"'To be a [ p e r s o n w i t h s t a n d i n g ] , t h e p e r s o n must 
have a r e a l , t a n g i b l e l e g a l i n t e r e s t i n t h e s u b j e c t 
m a t t e r o f t h e l a w s u i t . ' Doremus v. B u s i n e s s C o u n c i l  
o f Alabama W o r k e r s ' Comp. S e l f - I n s u r e r s Fund, 68 6 
So. 2d 252, 253 ( A l a . 1 9 9 6 ) . S p e c i f i c a l l y , 
' [ s ] t a n d i n g ... t u r n s on "w h e t h e r t h e p a r t y has been 
i n j u r e d i n f a c t and w h e t h e r t h e i n j u r y i s t o a 
l e g a l l y p r o t e c t e d r i g h t . " ' P r o p e r t y a t 2018 Rainbow 
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D r i v e , 740 So. 2d [1025,] 1027 [ ( A l a . 1999)] 
( q u o t i n g Romer v. B o a r d o f C o u n t y Comm'rs o f t h e 
C o u n t y o f P u e b l o , 956 P.2d 566, 581 ( C o l o . 1998 ) 
( K o u r l i s , J . , d i s s e n t i n g ) ) . " 

Ex p a r t e C h e m i c a l Waste Mgmt., I n c . , 929 So. 2d 1007, 1010 

( A l a . 2005) (e m p h a s i s o m i t t e d ) . 

The s t a n d i n g a r g u m e n t s o f t h e Town and Si m p s o n i d e n t i f y 

and f o c u s on two d i s t i n c t p h a s e s o f t h i s d i s p u t e , n amely, 

e v e n t s t h a t o c c u r r e d b e f o r e t h e s a l e o f t h e p r o p e r t y t o V u l c a n 

L a n d s and e v e n t s t h a t o c c u r r e d a f t e r t h e s a l e . C e n t r a l t o 

t h e s e a r g u m e n t s i s t h e p r o p o s i t i o n t h a t t h e s a l e o f t h e 

p r o p e r t y , i n c o n j u n c t i o n w i t h t h e e x e c u t i o n o f t h e a g r e e m e n t , 

d i v e s t e d M&N o f s t a n d i n g t o s u e . 

1. P r e - S a l e E v e n t s 

A c e n t r a l t h e o r y o f M&N's c a s e i s t h a t a t a k i n g o f t h e 

p r o p e r t y o c c u r r e d e i t h e r b e f o r e o r a f t e r t h e s a l e . The p r e -

s a l e e v e n t s o f w h i c h i t c o m p l a i n s a r e (1) t h e " i n i t i a l 

a n n e x a t i o n o f t h e s u b j e c t p r o p e r t y i n t o [ t h e Town] i n A p r i l 

2004, [ ( 2 ) ] t h e d e n i a l o f t h e b u s i n e s s l i c e n s e t o M&N i n A p r i l 

2004, and [ ( 3 ) ] t h e m o r a t o r i u m p l a c e d on t h e i s s u a n c e o f 

b u s i n e s s l i c e n s e s t h e r e a f t e r . " M&N's b r i e f , a t 16 n.2 ( c a s e 

no. 1 0 8 1 0 2 7 ) . M&N a l l e g e s t h a t t h e s e a c t i v i t i e s o f Si m p s o n 

and t h e Town c o s t i t t h e o p p o r t u n i t y t o s e l l t h e p r o p e r t y a t 
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t h e o r i g i n a l p r i c e o f $3.75 m i l l i o n , t h u s r e s u l t i n g i n t h e 

i n j u r y i n f a c t n e c e s s a r y f o r s t a n d i n g . 

The Town c o r r e c t l y n o t e s t h a t t h e g e n e r a l w a r r a n t y deed 

by w h i c h M&N c o n v e y e d t h e p r o p e r t y t o V u l c a n L a n d s c o n t a i n e d 

"no r e s e r v a t i o n o f any r i g h t s t o t h e a l l e g e d condemned 

p r o p e r t y . " Town's p e t i t i o n , a t 13 ( c a s e no. 1 0 8 1 0 2 7 ) . The 

Town t h e n a r g u e s : "As t h e r e were no r e s e r v a t i o n s i n t h e deed 

... , a l l o f M&N's r i g h t s t o t h e p r o p e r t y were c o n v e y e d and ... 

l o s t . ... T h e r e f o r e , i t i s c l e a r t h a t M&N has no s t a n d i n g t o 

b r i n g t h i s c a u s e o f a c t i o n f o r a c t i o n s w h i c h o c c u r r e d p r i o r t o 

t h e c o n v e y a n c e " Town's p e t i t i o n , a t 13 ( c a s e no. 

1 0 8 1 0 2 7 ) . We d i s a g r e e . 

" I n v e r s e c o n d e m n a t i o n i s t h e t a k i n g o f p r i v a t e p r o p e r t y 

f o r p u b l i c use w i t h o u t f o r m a l c o n d e m n a t i o n p r o c e e d i n g s and 

w i t h o u t j u s t c o m p e n s a t i o n b e i n g p a i d by a g o v e r n m e n t a l a g e n c y 

o r e n t i t y w h i c h has t h e r i g h t o r power o f c o n d e m n a t i o n . " 

M c C l e n d o n v. C i t y o f B o a z , 395 So. 2d 21, 24 ( A l a . 1 9 8 1 ) . 

" [ T ] h e c a u s e o f a c t i o n [ f o r i n v e r s e c o n d e m n a t i o n ] a c c r u e s when 

t h e t a k i n g i s c o m p l e t e . " I d . 

"The l a w i s w e l l - s e t t l e d t h a t 'any damage s u f f e r e d as a 

r e s u l t o f [a] t a k i n g ... w o u l d have been s u f f e r e d by t h e owner 
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a t t h e t i m e t h e damage became a s c e r t a i n a b l e [ . ] ... [T]he 

damage c l a i m b a s e d on i n v e r s e c o n d e m n a t i o n [does] n o t p a s s t o 

s u b s e q u e n t g r a n t e e s o f t h e l a n d . ' " S t a t e ex r e l . C i t y o f B l u e  

S p r i n g s v. N i x o n , 250 S.W.3d 365, 370 (Mo. 2008) ( q u o t i n g 

C r e d e v. C i t y o f Oak G r o v e , 97 9 S.W.2d 529, 534 (Mo. C t . 

A p p . 1 9 9 8 ) ( e m p h a s i s a d d e d ) ) . See a l s o S t e i n l e v. C i t y o f  

C i n c i n n a t i , 142 Ohi o S t . 550, 555, 53 N.E.2d 800, 803 (1944) 

("The g e n e r a l r u l e i s t h a t t h e r i g h t t o damages f o r t h e t a k i n g 

o f l a n d o r f o r i n j u r y t o l a n d i s i n t h e one who owns t h e l a n d 

when t h e t a k i n g o r i n j u r y o c c u r s , and does n o t o r d i n a r i l y p a s s 

t o a s u b s e q u e n t g r a n t e e . 29 C o r p u s J u r i s Secundum, E m i n e n t  

Domain, p. 1115, § 202; 30 C o r p u s J u r i s Secundum, E m i n e n t  

Domain, p. 101, § 389. See 18 A m e r i c a n J u r i s p r u d e n c e , 8 64 , 

S e c t i o n 231. Any r i g h t on t h e p a r t o f t h e s u b s e q u e n t g r a n t e e 

t o damages i s d e p e n d e n t on a new t a k i n g o r i n j u r y a f t e r h i s 

a c q u i s i t i o n o f t i t l e . 30 C o r p u s J u r i s Secundum, E m i n e n t  

Domain, p. 102, § 3 9 0 . " ) . I n d e e d , Alabama has r e g a r d e d t h i s 

r u l e as " w e l l s e t t l e d " s i n c e 1927. Alabama G r e a t S o u t h e r n  

R.R. v. Brown, 215 A l a . 533, 535, 112 So. 131, 132 (1927) 

( f a c t s a n a l o g o u s t o i n v e r s e c o n d e m n a t i o n ) . 

15 



1080981, 1081027 

I f t h e r e was a t a k i n g i n A p r i l o r May 2004 as M&N a l l e g e s 

-- and we e x p r e s s no v i e w e i t h e r way -- t h e c a u s e o f a c t i o n 

f o r i n v e r s e c o n d e m n a t i o n a c c r u e d t o M&N a t t h a t t i m e . The 

c o n v e y a n c e o f t h e p r o p e r t y i n November 2004 d i d n o t d i v e s t M&N 

o f t h e r i g h t t o b r i n g an a c t i o n f o r c o m p e n s a t i o n on t h e b a s i s 

o f t h e p r e - s a l e e v e n t s o f w h i c h M&N c o m p l a i n s . C o n s e q u e n t l y , 

M&N has s t a n d i n g t o s e e k r e d r e s s f o r t h e a l l e g e d l y w r o n g f u l 

p r e - s a l e e v e n t s i n v o l v i n g Simpson and t h e Town. 

2. P o s t - S a l e E v e n t s 

The p o s t - s a l e e v e n t s o f w h i c h M&N c o m p l a i n s a r e (1) t h e 

d e n i a l o f a b u s i n e s s l i c e n s e t o V u l c a n M a t e r i a l s on J a n u a r y 

18, 2005, and (2) t h e z o n i n g o f t h e p r o p e r t y f o r a g r i c u l t u r a l 

u s e t h a t same n i g h t . A c c o r d i n g t o M&N, i t has s t a n d i n g t o 

s e e k r e d r e s s f o r t h e s e p o s t - s a l e e v e n t s on t h e b a s i s o f t h e 

a g r e e m e n t , w h i c h p u r p o r t e d t o g i v e M&N t h e r i g h t t o r e c e i v e 

r o y a l t y p a y m ents f r o m t h e s a l e o f s t o n e removed f r o m t h e 

p r o p e r t y . 

S impson and t h e Town do n o t d i s p u t e t h a t t h e agreement 

p u r p o r t s t o g i v e M&N a c o n t r a c t r i g h t i n t h e m i n e r a l e s t a t e o f 

t h e p r o p e r t y . They c i t e no a u t h o r i t y f o r t h e p r o p o s i t i o n t h a t 

one has no s t a n d i n g t o a s s e r t i t s own c o n t r a c t u a l r i g h t . 
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I n s t e a d , t h e y c o n t e n d t h a t t h e c o n v e y a n c e f r o m M&N t o V u l c a n 

Lands v e s t e d t i t l e t o t h e p r o p e r t y i n V u l c a n L a n d s -- n o t 

V u l c a n M a t e r i a l s . Thus, a c c o r d i n g t o S i m p s o n and t h e Town, 

M&N c o u l d have a c q u i r e d no i n t e r e s t i n t h e m i n e r a l e s t a t e on 

t h e b a s i s o f t h e a g r e e m e n t , b e c a u s e , t h e y s a y , V u l c a n 

M a t e r i a l s , i t s e l f , h a d no s u c h i n t e r e s t . They a l s o c o r r e c t l y 

p o i n t o u t t h a t , a l t h o u g h t h e a g r e e m e n t c o n t e m p l a t e s a " l e a s e 

a r r a n g e m e n t [ b e t w e e n V u l c a n M a t e r i a l s a n d ] V u l c a n [ L a n d s ] t h a t 

[ w o u l d ] a l l o w V u l c a n [ M a t e r i a l s ] t o c o n d u c t Q u a r r y i n g 

O p e r a t i o n s on t h e P r o p e r t y , " t h e r e c o r d c o n t a i n s no e v i d e n c e 

o f any s u c h a r r a n g e m e n t . 

What S i m p s o n and t h e Town o v e r l o o k , h o w e v er, i s t h a t t h e 

a g r e e m e n t o b l i g a t e s V u l c a n M a t e r i a l s t o p a y a "minimum r o y a l t y 

payment" o f $50,000, r e g a r d l e s s o f w h e t h e r i t a c t u a l l y m i n e s 

any r o c k . The o n l y r e l e v a n t e x c e p t i o n t o t h a t payment 

o b l i g a t i o n i s "an e v e n t c o n s t i t u t i n g O p e r a t i o n o f Law," w h i c h 

i n c l u d e s a " t a k i n g " o r "any z o n i n g o r l a n d u s e r e s t r i c t i o n s . " 

I n o t h e r w o r d s , M&N's r i g h t t o r e c e i v e r o y a l t y payments f r o m 

V u l c a n M a t e r i a l s e x i s t s i n d e p e n d e n t o f t h e t e c h n i c a l 

r e l a t i o n s h i p b e t w e e n t h e V u l c a n e n t i t i e s , o r b e t w e e n V u l c a n 

M a t e r i a l s and t h e p r o p e r t y . C o n s e q u e n t l y , M&N has a d e q u a t e l y 
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a l l e g e d an " i n j u r [ y ] i n f a c t ... t o a l e g a l l y p r o t e c t e d r i g h t " 

f o r s t a n d i n g p u r p o s e s on t h e b a s i s o f t h e p o s t - s a l e e v e n t s o f 

w h i c h i t c o m p l a i n s . 

S i m p s o n and t h e Town a l s o c o n t e n d t h a t M&N l a c k s s t a n d i n g 

as t o t h e p o s t - s a l e e v e n t s on t h e b a s e s o f t h o s e p r o v i s i o n s o f 

t h e a g r e e m e n t p u r s u a n t t o w h i c h M&N " a g r e e [ d ] t h a t V u l c a n 

[ M a t e r i a l s s h o u l d ] have t h e s o l e r i g h t and o b l i g a t i o n t o s e e k 

c o m p e n s a t i o n c a u s e d b y [ a n y ] T a k i n g [ o f t h e p r o p e r t y ] " and t h e 

r i g h t t o M&N's " c l a i m , i n t e r e s t o r r i g h t ( i f any) i n any award 

t h a t [ m i g h t ] may be made" as t h e r e s u l t o f s u c h a t a k i n g . 

More s p e c i f i c a l l y , t h e Town a r g u e s : "M&N c e d e d t o V u l c a n 

M a t e r i a l s t h e s o l e a u t h o r i t y t o c h a l l e n g e g o v e r n m e n t a l 

d e c i s i o n s p r o h i b i t i n g q u a r r y i n g o p e r a t i o n s on t h e s u b j e c t 

p r o p e r t y . V u l c a n M a t e r i a l s has e l e c t e d n o t t o c h a l l e n g e t h e 

d e c i s i o n s made by t h e Town ... r e s p e c t i n g t h e r o c k q u a r r y and 

M&N c a n n o t c l a i m s t a n d i n g t o a s s e r t any r i g h t s o f V u l c a n 

M a t e r i a l s . " The Town's p e t i t i o n , a t 15. We d i s a g r e e . T h i s 

argument c o n f u s e s t h e s t a n d i n g i s s u e w i t h t h e i s s u e w h e t h e r 

M&N i s t h e r e a l p a r t y i n i n t e r e s t . 

A l t h o u g h t h e s t a n d i n g r e q u i r e m e n t s e r v e s t o e n s u r e t h a t 

t h e p a r t y m a k i n g a c l a i m h a s , i n f a c t , s u f f e r e d an " ' " i n j u r y 
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1080981, 1081027 

... t o a l e g a l l y p r o t e c t e d r i g h t , " ' " S t a t e v. P r o p e r t y a t 2018  

Rainbow D r i v e , 740 So. 2d 1025, 1027 ( A l a . 1999) ( q u o t i n g 

Romer v. B o a r d o f C o u n t y Comm'rs o f t h e C o u n t y o f P u e b l o , 95 6 

P.2d 566, 581 ( C o l o . 1998 ) (em p h a s i s o m i t t e d ) ) , " t h e r e a l 

p a r t y i n i n t e r e s t p r i n c i p l e i s a means t o i d e n t i f y t h e p e r s o n 

who p o s s e s s e s t h e r i g h t s o u g h t t o be e n f o r c e d . " C h a r l e s A l a n 

W r i g h t , A r t h u r R. M i l l e r , & Mary Kay Kane, F e d e r a l P r a c t i c e  

and P r o c e d u r e § 1542, a t 327 (1990) ( e m p h a s i s added) 

( h e r e i n a f t e r F e d e r a l P r a c t i c e ) . See A l a . R. C i v . P. 17(a) 

("Every a c t i o n s h a l l be p r o s e c u t e d i n t h e name o f t h e r e a l 

p a r t y i n i n t e r e s t . " ) . "Under p r e s e n t l a w an a s s i g n m e n t p a s s e s 

t h e t i t l e t o t h e a s s i g n e e so t h a t he i s t h e owner o f any c l a i m 

a r i s i n g f r o m t h e c h o s e and s h o u l d be t r e a t e d as t h e r e a l p a r t y 

i n i n t e r e s t u n d e r R u l e 1 7 ( a ) [ , F e d . R . C i v . P . ] . " F e d e r a l  

P r a c t i c e § 1545, a t 346. 

The d i s t i n c t i o n s b e t ween t h e s t a n d i n g p r i n c i p l e and t h e 

r e a l - p a r t y - i n - i n t e r e s t p r i n c i p l e a r e p a r t i c u l a r l y s i g n i f i c a n t 

f o r p r o c e d u r a l r e a s o n s . W h i l e s t a n d i n g i s a n e c e s s i t y f o r 

s u b j e c t - m a t t e r j u r i s d i c t i o n and o b j e c t i o n s t o s t a n d i n g a r e 

no t w a i v a b l e , " o b j e c t i o n s b a s e d upon an a c t i o n ' s n o t b e i n g 

p r o s e c u t e d i n t h e name o f t h e r e a l p a r t y i n i n t e r e s t can be 
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