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WOODALL, J u s t i c e . 

Howard Ross a p p e a l s f r o m a p a r t i a l summary judgment 

a w a r d i n g S h a u l i R o s e n - R a g e r and Rene R o s e n - R a g e r $13,343.47 i n 

c o m p e n s a t o r y damages and f r o m a judgment e n t e r e d on a j u r y 

v e r d i c t a w a r d i n g t h e R o s e n - R a g e r s $350,000 i n p u n i t i v e damages 
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i n t h e R o s e n - R a g e r s ' a c t i o n a g a i n s t Ross and o t h e r s a l l e g i n g , 

among o t h e r t h i n g s , t r e s p a s s and e j e c t m e n t . We a f f i r m i n p a r t 

and a f f i r m c o n d i t i o n a l l y i n p a r t . 

I . F a c t u a l and P r o c e d u r a l B a c k g r o u n d 

On May 9, 2003, p r o p e r t y owned by M a r g i e C a m p b e l l i n 

H u n t s v i l l e was s o l d by t h e t a x c o l l e c t o r o f M a d i s o n C o u n t y f o r 

t h e c o l l e c t i o n o f ad v a l o r e m t a x e s , w h i c h r e m a i n e d d e l i n q u e n t 

f r o m t h e p r e v i o u s y e a r . R o s s , t h e w i n n i n g b i d d e r , p a i d $750 

f o r t h e p r o p e r t y , f o r w h i c h he r e c e i v e d a " c e r t i f i c a t e o f l a n d 

s o l d f o r t a x e s . " Ross p u r c h a s e d i n s u r a n c e on t h e p r o p e r t y , 

p a y i n g a t o t a l o f $1,178 i n premiums. He a l s o made 

i m p r o v e m e n t s t o t a l i n g $1,195. 

A t t h e t i m e Ross p u r c h a s e d t h e p r o p e r t y , t h e r e was a 

mor t g a g e on t h e p r o p e r t y h e l d by M o r t g a g e E l e c t r o n i c 

R e g i s t r a t i o n S y s t e m s , I n c . ("MERS"). C a m p b e l l d e f a u l t e d on 

t h e d e b t s e c u r e d by t h e m o r t g a g e , and, on J u l y 3, 2003, MERS 

p u r c h a s e d t h e p r o p e r t y a t a f o r e c l o s u r e s a l e , f o r w h i c h i t 

r e c e i v e d a f o r e c l o s u r e deed. On September 28, 2004, MERS p a i d 

i n t o t h e M a d i s o n C o u n t y P r o b a t e C o u r t $1,612.93 t o redeem t h e 

p r o p e r t y , p u r s u a n t t o A l a . Code 1975, § 40-10-120 e t s e q . The 

payment i n c l u d e d R o s s ' s o r i g i n a l t a x - p u r c h a s e p r i c e o f $750, 
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p l u s s u b s e q u e n t t a x e s p a i d by R o s s , and i n t e r e s t c a l c u l a t e d a t 

12%. I n r e t u r n , t h e p r o b a t e c o u r t i s s u e d MERS a " c e r t i f i c a t e 

o f r e d e m p t i o n , " p u r s u a n t t o A l a . Code 1975, § 40-10-127. 

MERS's payment d i d n o t i n c l u d e any amount f o r t h e i n s u r a n c e 

Ross had p u r c h a s e d o r f o r t h e i m p r o v e m e n t s he had made t o t h e 

p r o p e r t y . 

The c e r t i f i c a t e o f r e d e m p t i o n was d u l y r e c o r d e d i n t h e 

p r o b a t e o f f i c e , and, f o r a l l t h a t a p p e a r s , Ross was p r o v i d e d 

w i t h n o t i c e o f t h e i s s u a n c e o f t h e c e r t i f i c a t e o f r e d e m p t i o n 

as r e q u i r e d by A l a . Code 1975, § 40-10-128, w h i c h p r o v i d e s : 

" I f t h e l a n d s redeemed were b i d i n by any p e r s o n 
o t h e r t h a n t h e s t a t e , t h e r e d e m p t i o n money must be 
d e p o s i t e d by t h e j u d g e o f p r o b a t e i n t h e c o u n t y 
t r e a s u r y and t h e r e k e p t s e p a r a t e and a p a r t f r o m t h e 
g e n e r a l f u n d s o f t h e c o u n t y , and t h e j u d g e o f  
p r o b a t e s h a l l n o t i f y t h e p u r c h a s e r o f s u c h d e p o s i t  
by m a i l i n g n o t i c e t o t h e r e s i d e n c e o r p l a c e o f  
b u s i n e s s o f s u c h p u r c h a s e r , o r t o s u c h a d d r e s s as 
t h e p u r c h a s e r may f u r n i s h t h e j u d g e o f p r o b a t e a t 
t h e t i m e he s e c u r e s h i s c e r t i f i c a t e o f p u r c h a s e ; 
and, upon t h e demand o f t h e p u r c h a s e r , h i s l e g a l 
r e p r e s e n t a t i v e o r a s s i g n e e and t h e s u r r e n d e r o f t h e 
c e r t i f i c a t e o f p u r c h a s e , t h e j u d g e o f p r o b a t e must 
g i v e him an o r d e r on t h e t r e a s u r y f o r t h e same." 

( E m p h a s i s a d d e d . ) 

Ross does n o t a s s e r t t h a t he was n o t n o t i f i e d o f t h e 

i s s u a n c e o f t h e c e r t i f i c a t e o f r e d e m p t i o n . I n f a c t , on 

December 22, 2004, Ross c a u s e d t o be r e c o r d e d a " v e r i f i e d 
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s t a t e m e n t o f a l i e n " on t h e p r o p e r t y f o r " m a t e r i a l s , r e p a i r , 

and i m p r o v e m e n t s t o t h e d w e l l i n g f o r t h e t i t l e h o l d e r o f t h e 

p r o p e r t y , " n amely, MERS. Ross d e c l i n e d t o c o l l e c t t h e 

$1,612.93 t h a t MERS had p a i d i n t o t h e p r o b a t e c o u r t . 

On F e b r u a r y 7, 2005, Ross l e a s e d t h e p r o p e r t y t o Ron 

F l e t c h e r , who went i n t o p o s s e s s i o n . On May 13, 2005, MERS, 

i n c o r r e c t l y b e l i e v i n g C a m p b e l l was r e s i d i n g on t h e p r o p e r t y , 

f i l e d i n t h e M a d i s o n C i r c u i t C o u r t a " c o m p l a i n t f o r e j e c t m e n t " 

a g a i n s t C a m p b e l l . MERS v. C a m p b e l l , CV-05-917. As soon as 

MERS l e a r n e d t h e i d e n t i t y o f R o s s ' s t e n a n t , i t amended i t s 

c o m p l a i n t t o add F l e t c h e r as a d e f e n d a n t . S t i l l l a t e r , on 

December 9, 2005, MERS a g a i n amended i t s c o m p l a i n t t o add Ross 

as a d e f e n d a n t . 

M e a n w h i l e , on November 5, 2005, Ross s u e d F l e t c h e r i n t h e 

M a d i s o n D i s t r i c t C o u r t f o r u n l a w f u l d e t a i n e r . Ross v.  

F l e t c h e r , DV-05-2689. On December 14, 2005, t h e d i s t r i c t 

c o u r t d i s m i s s e d t h e a c t i o n , s t a t i n g : " [ R o s s ] does n o t own 

c l e a r t i t l e t o t h e p r o p e r t y t h a t i s t h e s u b j e c t o f t h i s l a w 

s u i t , and t h e r e f o r e , has no s t a n d i n g t o b r i n g t h i s a c t i o n . " 1 

1 A l t h o u g h F l e t c h e r e v e n t u a l l y v a c a t e d t h e p r e m i s e s , t h e 
t i m e and c i r c u m s t a n c e s o f h i s d e p a r t u r e a r e u n c l e a r and, i n 
any c a s e , a r e i r r e l e v a n t t o t h i s a p p e a l . 

4 



1080721 

MERS was u n a b l e t o e f f e c t s e r v i c e o f p r o c e s s on R o s s . 

I t s u n s e r v e d c i v i l summons was r e t u r n e d w i t h t h e n o t a t i o n : 

" A v o i d i n g S e r v i c e . " I n F e b r u a r y 2006, however, Ross and MERS 

e x c h a n g e d c o r r e s p o n d e n c e r e g a r d i n g payment f o r t h e i n s u r a n c e 

and i m p r o v e m e n t s and a b o u t t h e o n g o i n g l i t i g a t i o n . F o r 

e x a m p l e , on F e b r u a r y 4, 2006, Ross a d d r e s s e d t h e f o l l o w i n g 

l e t t e r t o MERS's a t t o r n e y : 

" R e : R e d e m p t i o n o f S. W e s t d a l e C o u r t , 
H u n t s v i l l e A labama 35805 

" T e n a n t s have i n f o r m e d me t h a t you p l a n t o redeem 
t h e above r e f e r e n c e [ d ] p r o p e r t y . I f s o , t h e 
f o l l o w i n g i s a s t a t e m e n t o f a d d i t i o n a l l a w f u l 
c h a r g e s t h a t must be p a i d t o me u n d e r t h e p r o v i s i o n s 
o f Code o f Alabama § 4 0 - 1 0 - 1 2 2 ( b ) - ( e ) i n o r d e r t o 
e f f e c t t h e r e d e m p t i o n : 

" 1 . P a i n t I n t e r i o r 
" 2 . C a r p e t 2 bedrooms 
" 3 . D i s h w a s h e r R e p a i r 
"4. Remove T r a s h and C l e a n 
" 5 . C l e a n and mow y a r d 
" 6 . S e c t i o n and remove f a l l e n t r e e 
" 7 . S t a t e Farm I n s u r a n c e 

"TOTAL $2,373.00" 

On F e b r u a r y 13, 2006, MERS's a t t o r n e y s e n t Ross t h e 

f o l l o w i n g r e s p o n s e : 

"Thank you f o r y o u r l e t t e r o f F e b r u a r y 4, 2006. As 
I'm s u r e you a r e aware, t h e c o u r t s e t t h i s f o r a  
h e a r i n g F e b r u a r y 24, 2006, and, r e v i e w i n g y o u r 
i t e m i z a t i o n c o s t s , i n l i g h t o f § 40-10-122, i t w o u l d 

$ 700.00 
$ 165.00 
$ 30.00 
$ 150.00 
$ 50.00 
$ 100.00 
$1,178.00 
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a p p e a r t h a t t h e r e a s o n a b l e and n e c e s s a r y e x p e n s e s 
w o u l d be l i m i t e d t o $1,195. I f you a r e w i l l i n g t o 
a c c e p t t h i s w i t h o u t a h e a r i n g , we w i l l n o t i f y t h e 
c o u r t t h a t t h e c a s e can be s e t t l e d w i t h o u t a 
h e a r i n g . P l e a s e a d v i s e me i f t h i s w i l l be 
a c c e p t a b l e . " 

( E m p h a s i s a d d e d . ) 

R o s s ' s r e s p o n s e t o t h a t i n f o r m a t i o n was a n o t h e r l e t t e r t o 

MERS's c o u n s e l on A p r i l 28, 2006. That l e t t e r s t a t e d : 

" T h i s l e t t e r i s t o n o t i f y you t h a t you have y e t t o 
c o m p l e t e t h e r e d e m p t i o n o f t h e above r e f e r e n c e d 
p r o p e r t y . I have n o t r e c e i v e d payment i n t h e amount 
o f two t h o u s a n d t h r e e h u n d r e d and s e v e n t y t h r e e 
d o l l a r s ( $ 2 , 3 7 3 . 0 0 ) f o r p r e s e r v a t i o n i m p r o v e m e n t s 
w h i c h I have made, and my r i g h t s t o t h e p r o p e r t y 
have n o t been t e r m i n a t e d . " 

( E m p h a s i s a d d e d . ) 

M e a n w h i l e , on Ma r c h 14, 2006, t h e t r i a l c o u r t i n CV-05-

917 e n t e r e d a summary judgment i n f a v o r o f MERS, t h e r e b y 

e j e c t i n g Ross f r o m t h e p r o p e r t y . The same day, t h e c o u r t 

i s s u e d a " w r i t o f p o s s e s s i o n " i n f a v o r o f MERS and a g a i n s t 

R o s s , C a m p b e l l , and F l e t c h e r . On J u l y 24, 2006, MERS s e n t 

Ross a l e t t e r a p p r i s i n g h i m o f , among o t h e r t h i n g s , t h e f a c t 

t h a t t h e c o u r t h ad g i v e n i t t h e r i g h t t o t a k e p o s s e s s i o n o f 

t h e p r o p e r t y . Two days l a t e r , on J u l y 26, 2006, MERS e x e c u t e d 

a " s p e c i a l w a r r a n t y deed" c o n v e y i n g t h e p r o p e r t y t o t h e Ros e n -

R a g e r s . 
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On A u g u s t 1, 2006, t h e R o s e n - R a g e r s e n t e r e d i n t o an 

agreement w i t h RPM R e a l t y , I n c . ("RPM"), whereby RPM a g r e e d t o 

manage t h e p r o p e r t y f o r t h e R o s e n - R a g e r s t o p r o d u c e r e n t a l 

i n c o m e . RPM c o n t r a c t e d w i t h o t h e r e n t i t i e s , i n c l u d i n g C a r p e t 

C r a f t e r s , I n c . , t o c l e a n t h e r e s i d e n c e and t o i n s t a l l new 

c a r p e t . W h i l e RPM was t h u s e ngaged, Ross l e a s e d t h e p r o p e r t y 

t o C h a r l e s H u r t and S h a r o n B a x t e r . When C a r p e t C r a f t e r s 

a r r i v e d t o i n s t a l l t h e c a r p e t , i t s w o r k e r s d i s c o v e r e d H u r t and 

B a x t e r i n t h e r e s i d e n c e . C a r p e t C r a f t e r s i m m e d i a t e l y n o t i f i e d 

RPM, w h i c h d i s p a t c h e d i t s manager Suzanne T o m l i n s o n t o 

i n v e s t i g a t e . An a l t e r c a t i o n e n s u e d , p r o m p t i n g an a p p e a r a n c e 

by t h e H u n t s v i l l e P o l i c e D e p a r t m e n t , w i t h B a x t e r d e f e n d i n g h e r 

r i g h t t o p o s s e s s i o n as R o s s ' s t e n a n t . 

S u b s e q u e n t l y , T o m l i n s o n p o s t e d on t h e p r o p e r t y a n o t i c e 

o f t e r m i n a t i o n o f a p o s s e s s o r y i n t e r e s t and a " n o t i c e t o 

v a c a t e " on September 19, 2006, and O c t o b e r 5, 2006, 

r e s p e c t i v e l y , w h i c h H u r t and B a x t e r i g n o r e d . D u r i n g t h i s 

t i m e , a c c o r d i n g t o B a x t e r , Ross t o l d B a x t e r s i m p l y " t o 

d i s r e g a r d p a p e r s t h a t anybody was b r i n g i n g [ h e r ] . " 
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On O c t o b e r 24, 2006, t h e R o s e n - R a g e r s s u e d H u r t , B a x t e r , 

and Ross i n t h e M a d i s o n C i r c u i t C o u r t . 2 The c o m p l a i n t 

a l l e g e d , among o t h e r t h i n g s , t h a t Ross had t r e s p a s s e d on t h e 

p r o p e r t y by " w a n t o n l y i n d u c i n g " H u r t and B a x t e r t o " e n t e r i n t o 

p o s s e s s i o n o f t h e p r o p e r t y " u n d e r " c i r c u m s t a n c e s o f i n s u l t and 

c o n t u m e l y . " I t a l l e g e d t h a t t h e d e f e n d a n t s had " m a l i c i o u s l y , 

w i l l f u l l y , o p p r e s s i v e l y , a n d / o r w a n t o n l y i n t e r f e r e d w i t h t h e 

R o s e n - R a g e r s ' e x c l u s i v e p o s s e s s i o n o f t h e p r o p e r t y . " The 

c o m p l a i n t a l s o c o n t a i n e d a c l a i m o f i n t e n t i o n a l i n t e r f e r e n c e 

w i t h b u s i n e s s o r c o n t r a c t u a l r e l a t i o n s and a c l a i m f o r 

e j e c t m e n t , by w h i c h t h e R o s e n - R a g e r s s o u g h t a j u d g m e n t 

o r d e r i n g t h e d e f e n d a n t s " t o v a c a t e t h e p r o p e r t y . " I n A p r i l 

2007, t h e c i r c u i t c o u r t e n t e r e d a d e f a u l t j u d g m e n t a g a i n s t 

H u r t and B a x t e r f o r $13,402.52 i n c o m p e n s a t o r y damages and 

$26,805.04 i n p u n i t i v e damages. T h i s a p p e a l i n v o l v e s no i s s u e 

as t o t h e c o r r e c t n e s s o f t h a t j u d g m e n t . 

On O c t o b e r 29, 2007, t h e R o s e n - R a g e r s moved f o r a p a r t i a l 

summary j u d g m e n t a g a i n s t Ross on t h e i s s u e s o f l i a b i l i t y and 

c o m p e n s a t o r y damages. Ross f i l e d a c r o s s - m o t i o n f o r a p a r t i a l 

2 I n a s e p a r a t e a c t i o n commenced by t h e R o s e n - R a g e r s i n t h e 
M a d i s o n D i s t r i c t C o u r t a g a i n s t H u r t and B a x t e r (DV-06-2950), 
t h e c o u r t e n t e r e d an " u n l a w f u l d e t a i n e r j u d g m e n t " a g a i n s t H u r t 
and B a x t e r and i n f a v o r o f t h e R o s e n - R a g e r s . 
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summary j u d g m e n t , c o n t e n d i n g t h a t MERS's p u r p o r t e d r e d e m p t i o n 

d i d n o t c o m p l y w i t h § 40-10-122 and was t h e r e f o r e l e g a l l y 

i n e f f e c t i v e t o d i v e s t Ross o f h i s p o s s e s s o r y i n t e r e s t i n t h e 

p r o p e r t y . On December 19, 2007, t h e c i r c u i t c o u r t e n t e r e d a 

p a r t i a l summary j u d g m e n t i n f a v o r o f t h e R o s e n - R a g e r s on t h e i r 

c l a i m s , i n c l u d i n g (1) t r e s p a s s , (2) w a n t o n n e s s , (3) 

i n t e r f e r e n c e w i t h b u s i n e s s o r c o n t r a c t u a l r e l a t i o n s , and (4) 

e j e c t m e n t . I t awarded t h e R o s e n - R a g e r s $13,343.47 i n 

c o m p e n s a t o r y damages, b u t i t r e s e r v e d f o r a j u r y t r i a l t h e 

i s s u e o f R o s s ' s l i a b i l i t y f o r p u n i t i v e damages. 

The e s s e n t i a l i s s u e a t c i r c u i t was w h e t h e r R o s s ' s c o n d u c t 

w a r r a n t e d t h e i m p o s i t i o n o f p u n i t i v e damages. Ross t o o k t h e 

p o s i t i o n t h a t h i s c o n d u c t was j u s t i f i e d by MERS's f a i l u r e t o 

pay i n t o t h e p r o b a t e c o u r t t h e amount o f money he had e x p e n d e d 

f o r i m p r o v e m e n t s and i n s u r a n c e premiums. More s p e c i f i c a l l y , 

Ross t e s t i f i e d t h a t t h e s t a t u t o r y scheme a l l o w e d h im t o r e m a i n 

i n p o s s e s s i o n u n t i l he had r e c e i v e d payment f o r t h o s e 

e x p e n d i t u r e s . However, t h e c i r c u i t c o u r t w o u l d n o t a l l o w Ross 

t o r e a d f r o m t h e s t a t u t e s o r t o i n t r o d u c e them i n t o e v i d e n c e . 

A t t h e c l o s e o f t h e t r i a l , t h e c o u r t i n s t r u c t e d t h e j u r y on 

t h e l a w o f w a n t o n n e s s b u t d i d n o t i n s t r u c t t h e j u r y on t h e 
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r e l e v a n c e , i f any, o f t h e s t a t u t e s on w h i c h Ross p u r p o r t e d t o 

r e l y . The j u r y awarded $350,000 i n p u n i t i v e damages. 

The c i r c u i t c o u r t e n t e r e d a f i n a l judgment on t h e damages 

awards on O c t o b e r 24, 2008. That same day, t h e c i r c u i t c o u r t 

s c h e d u l e d a h e a r i n g f o r r e v i e w o f t h e p u n i t i v e - d a m a g e s award 

i n a c c o r d a n c e w i t h t h i s C o u r t ' s d e c i s i o n s i n Hammond v. C i t y  

o f Gadsden, 493 So. 2d 1374 ( A l a . 1 9 8 6 ) , and Green O i l Co. v.  

H o r n s b y , 539 So. 2d 218 ( A l a . 1989) ( h e r e i n a f t e r r e f e r r e d t o 

as " t h e Hammond h e a r i n g " ) . 

On November 1 8 , 2 00 8 , Ross f i l e d a m o t i o n f o r a new 

t r i a l , w h i c h was d e n i e d . I n a s e p a r a t e o r d e r , t h e c i r c u i t 

c o u r t a l s o d e c l i n e d t o r e m i t t h e p u n i t i v e - d a m a g e s award. Ross 

a p p e a l e d . The i s s u e s on a p p e a l i n v o l v e (1) w h e t h e r t h e 

p a r t i a l summary judgment was p r o p e r , (2) w h e t h e r t h e t r i a l was 

i n f e c t e d w i t h e v i d e n t i a r y e r r o r s , and (3) w h e t h e r t h e 

p u n i t i v e - d a m a g e s v e r d i c t was e x c e s s i v e . 

I I . D i s c u s s i o n  

A. P a r t i a l Summary Judgment 

"To p r e v a i l on [ t h e i r ] c l a i m s , " s a y s R o s s , " t h e R o s e n -

R a g e r s had t o show t h a t t h e y and n o t Ross owned and had t h e 

r i g h t t o p o s s e s s t h e p r o p e r t y . O t h e r w i s e , Ross c o m m i t t e d no 
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t r e s p a s s , much l e s s a wanton t r e s p a s s , and t h e R o s e n - R a g e r s 

were n o t e n t i t l e d t o e j e c t m e n t R o s s ' s b r i e f , a t 23. We 

a g r e e . 

" ' " [ T ] h e manner i n w h i c h t h e [summary-judgment] movant's 

b u r d e n o f p r o d u c t i o n i s met depends upon w h i c h p a r t y has t h e 

b u r d e n o f p r o o f ... a t t r i a l . " ' " Denmark v. M e r c a n t i l e S t o r e s 

Co., 844 So. 2d 118 9, 1195 ( A l a . 2002 ) ( q u o t i n g Ex p a r t e  

G e n e r a l M o t o r s C o r p . , 769 So. 2d 903, 909 ( A l a . 1 9 9 9 ) , q u o t i n g 

i n t u r n B e r n e r v. C a l d w e l l , 543 So. 2d 686, 691 ( A l a . 1989) 

( H o u s t o n , J . , c o n c u r r i n g s p e c i a l l y ) ) . I f t h e movant i s t h e 

p l a i n t i f f w i t h t h e u l t i m a t e b u r d e n o f p r o o f , h i s " ' p r o o f must 

be s u c h t h a t he w o u l d be e n t i t l e d t o a d i r e c t e d v e r d i c t [now 

r e f e r r e d t o as a judgment as a m a t t e r o f l a w , see R u l e 50, 

A l a . R. C i v . P.] i f t h i s e v i d e n c e was n o t c o n t r o v e r t e d a t 

t r i a l . ' " Ex p a r t e G e n e r a l M o t o r s , 769 So. 2d a t 909 ( q u o t i n g 

B e r n e r , 543 So. 2d a t 6 8 8 ) . 

"The f i r s t p r e r e q u i s i t e f o r [a summary judgm e n t ] 
i n f a v o r o f a movant who a s s e r t s a c l a i m ... i s t h a t 
t h e c l a i m ... be v a l i d i n l e g a l t h e o r y , i f i t s 
v a l i d i t y be c h a l l e n g e d . See D r i v e r v. N a t i o n a l Sec.  
F i r e & Cas. Co., 658 So. 2d 390 ( A l a . 1 9 9 5 ) . The 
s e c o n d p r e r e q u i s i t e f o r [a summary ju d g m e n t ] i n 
f a v o r o f s u c h a movant, who n e c e s s a r i l y b e a r s t h e 
b u r d e n o f p r o o f , A m e r i c a n F u r n i t u r e G a l l e r i e s v.  
McWane, I n c . , 477 So. 2d 369 ( A l a . 1 9 8 5 ) , M c K e r l e y  
v. E t o w a h - D e K a l b - C h e r o k e e M e n t a l H e a l t h B o a r d , I n c . , 
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686 So. 2d 1194 ( A l a . C i v . App. 1 9 9 6 ) , and O l i v e r v.  
Hayes I n t e r n a t i o n a l C o r p . , 456 So. 2d 802 ( A l a . C i v . 
App. 1 9 8 4 ) , i s t h a t e a c h c o n t e s t e d e l e m e n t o f t h e 
c l a i m ... be s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . See  
D r i v e r , s u p r a , and M c K e r l e y , s u p r a . The t h i r d 
p r e r e q u i s i t e f o r [a summary j u d g m e n t ] i n f a v o r o f 
s u c h a movant i s t h a t t h e r e c o r d be d e v o i d o f 
s u b s t a n t i a l e v i d e n c e r e b u t t i n g t h e movant's e v i d e n c e 
on any e s s e n t i a l e l e m e n t o f t h e c l a i m .... See  
D r i v e r , s u p r a , and F i r s t F i n . I n s . Co. v. T i l l e r y , 
626 So. 2d 1252 ( A l a . 1 9 9 3 ) . S u b s t a n t i a l r e b u t t i n g 
e v i d e n c e w o u l d c r e a t e an i s s u e o f f a c t t o be t r i e d 
by t h e f i n d e r o f f a c t and t h e r e f o r e w o u l d p r e c l u d e 
[a summary j u d g m e n t ] . See D r i v e r , s u p r a , and F i r s t  
F i n a n c i a l , s u p r a . [Summary judg m e n t ] i n f a v o r o f t h e 
p a r t y who a s s e r t s t h e c l a i m ... i s n o t a p p r o p r i a t e 
u n l e s s a l l t h r e e o f t h e s e p r e r e q u i s i t e s c o e x i s t . 
See D r i v e r , s u p r a , and F i r s t F i n a n c i a l , s u p r a , 
M c K e r l e y , s u p r a , and O l i v e r , s u p r a . " 

Ex p a r t e Helms, 873 So. 2d 1139, 1143 ( A l a . 2 0 0 3 ) . 

The c i r c u i t c o u r t e s s e n t i a l l y h e l d , as a m a t t e r o f l a w , 

t h a t Ross had w a n t o n l y t r e s p a s s e d on t h e R o s e n - R a g e r s ' 

p r o p e r t y . "Wantonness i n a t r e s p a s s a c t i o n i s e s t a b l i s h e d by 

t h e mere knowledge on t h e p a r t o f t h e d e f e n d a n t o f h i s 

i n v a s i o n o f t h e p l a i n t i f f ' s r i g h t s . " Cummans v. D o b b i n s , 575 

So. 2d 81, 82 ( A l a . 1 9 9 1 ) ; C a l v e r t & M a r s h C o a l Co. v. P a s s , 

393 So. 2d 955, 957 ( A l a . 1 9 8 0 ) . A l t h o u g h good f a i t h i s n o t 

a d e f e n s e t o a c l a i m o f t r e s p a s s , a s h o w i n g o f good f a i t h may 

" r e f u t e t h e c h a r g e o f ... w a n t o n n e s s . " Ramos v. F e l l , 272 

A l a . 53, 58, 128 So. 2d 481, 484-85 ( 1 9 6 1 ) . Thus, t h e 
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d i s p o s i t i v e q u e s t i o n i s w h e t h e r t h e r e was s u b s t a n t i a l e v i d e n c e 

t h a t when Ross i n d u c e d H u r t and B a x t e r t o e n t e r i n t o 

p o s s e s s i o n o f t h e p r o p e r t y , t h e R o s e n - R a g e r s had l a w f u l 

p o s s e s s i o n o f t h e p r o p e r t y , and, i f t h e y d i d , w h e t h e r t h e r e 

was s u b s t a n t i a l e v i d e n c e t h a t Ross p l a c e d H u r t and B a x t e r on 

t h e p r o p e r t y w i t h a g o o d - f a i t h b e l i e f t h a t he had t h e r i g h t o f 

p o s s e s s i o n . 

R o s s ' s a r g u m e n t s a r e b a s e d on A l a . Code 1975, § 40-10-74 

( t a x p u r c h a s e r ' s r i g h t o f p o s s e s s i o n ) and § 40-10-122 ( p r o c e s s 

f o r r e d e m p t i o n o f l a n d f r o m t a x s a l e ) . S e c t i o n 40-10-74 

p r o v i d e s , i n p e r t i n e n t p a r t : 

"Any p u r c h a s e r o f l a n d s a t a t a x s a l e o t h e r t h a n 
t h e s t a t e o r anyone c l a i m i n g u n d e r h im s h a l l be  
e n t i t l e d t o p o s s e s s i o n o f s a i d l a n d s i m m e d i a t e l y  
upon r e c e i p t o f c e r t i f i c a t e o f s a l e f r o m t h e t a x  
c o l l e c t o r ; and, i f p o s s e s s i o n i s n o t s u r r e n d e r e d 
w i t h i n s i x months a f t e r demand t h e r e f o r i s made by 
s a i d p u r c h a s e r o r h i s a s s i g n e e , t h e s a i d p u r c h a s e r 
o r h i s a s s i g n e e may m a i n t a i n an a c t i o n i n e j e c t m e n t 
o r a s t a t u t o r y r e a l a c t i o n i n t h e n a t u r e o f 
e j e c t m e n t , o r o t h e r p r o p e r remedy f o r t h e r e c o v e r y 
o f t h e p o s s e s s i o n o f t h e l a n d s p u r c h a s e d a t s u c h 
s a l e s and s h a l l be e n t i t l e d t o h o l d t h e p o s s e s s i o n 
t h e r e o f on r e c o v e r y , s u b j e c t , however, t o a l l r i g h t s  
o f r e d e m p t i o n p r o v i d e d f o r i n t h i s t i t l e . " 

( E m p hasis added.) A t t h e t i m e o f t h e e v e n t s made t h e b a s i s o f 

t h i s a c t i o n , § 40-10-122 p r o v i d e d , i n p e r t i n e n t p a r t : 
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"( a ) I n o r d e r t o o b t a i n t h e r e d e m p t i o n o f l a n d 
f r o m t a x s a l e s where t h e same has been s o l d t o one 
o t h e r t h a n t h e s t a t e , t h e p a r t y d e s i r i n g t o make 
s u c h r e d e m p t i o n s h a l l d e p o s i t w i t h t h e j u d g e o f 
p r o b a t e o f t h e c o u n t y i n w h i c h t h e l a n d i s s i t u a t e d 
t h e amount o f money f o r w h i c h t h e l a n d s were s o l d , 
w i t h i n t e r e s t p a y a b l e a t t h e r a t e o f 12 p e r c e n t p e r 
annum f r o m d a t e o f s a l e , and, on t h e p o r t i o n o f any 
e x c e s s b i d t h a t i s l e s s t h a n o r e q u a l t o 15 p e r c e n t 
o f t h e m a r k e t v a l u e as e s t a b l i s h e d by t h e c o u n t y 
b o a r d o f e q u a l i z a t i o n , t o g e t h e r w i t h t h e amount o f 
a l l t a x e s w h i c h have been p a i d by t h e p u r c h a s e r , 
w h i c h f a c t s h a l l be a s c e r t a i n e d by c o n s u l t i n g t h e 
r e c o r d s i n t h e o f f i c e o f t h e t a x c o l l e c t o r , o r o t h e r 
t a x c o l l e c t i n g o f f i c i a l , w i t h i n t e r e s t on s a i d 
payment a t 12 p e r c e n t p e r annum. I f any t a x e s on 
s a i d l a n d have been a s s e s s e d t o t h e p u r c h a s e r and 
have n o t been p a i d , and i f s a i d t a x e s a r e due w h i c h 
may be a s c e r t a i n e d by c o n s u l t i n g t h e t a x c o l l e c t o r 
o r o t h e r t a x c o l l e c t i n g o f f i c i a l o f t h e c o u n t y , t h e 
p r o b a t e j u d g e s h a l l a l s o r e q u i r e t h e p a r t y d e s i r i n g 
t o redeem s a i d l a n d t o pay t h e t a x c o l l e c t o r o r 
o t h e r t a x c o l l e c t i n g o f f i c i a l t h e t a x e s due on s a i d 
l a n d s w h i c h have n o t been p a i d by t h e p u r c h a s e r 
b e f o r e he o r she i s e n t i t l e d t o redeem t h e same. I n 
a l l r e d e m p t i o n s o f l a n d f r o m t a x s a l e s , t h e p a r t y 
s e c u r i n g t h e r e d e m p t i o n s h a l l pay a l l c o s t s and f e e s 
as h e r e i n p r o v i d e d f o r due t o o f f i c e r s and a f e e o f 
$.50 t o t h e j u d g e o f p r o b a t e f o r h i s o r h e r s e r v i c e s 
i n t h e m a t t e r o f r e d e m p t i o n . T h i s a p p l i c a t i o n and 
payment may be e x e c u t e d by an o n - l i n e t r a n s a c t i o n 
v i a t h e I n t e r n e t o r o t h e r o n - l i n e p r o v i s i o n . 

" ( c ) W i t h r e s p e c t t o p r o p e r t y w h i c h c o n t a i n s a  
r e s i d e n t i a l s t r u c t u r e a t t h e t i m e o f t h e s a l e 
r e g a r d l e s s o f i t s l o c a t i o n , t h e p r o p o s e d 
r e d e m p t i o n e r must pay t o t h e p u r c h a s e r o r h i s o r h e r 
t r a n s f e r e e , i n a d d i t i o n t o any o t h e r r e q u i r e m e n t s 
s e t f o r t h i n t h i s s e c t i o n , t h e amounts s e t f o r t h b e l o w : 
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"(1) A l l i n s u r a n c e premiums p a i d o r  
owed by t h e p u r c h a s e r f o r c a s u a l t y l o s s  
c o v e r a g e on t h e r e s i d e n t i a l s t r u c t u r e w i t h 
i n t e r e s t on t h e payments a t 12 p e r c e n t p e r 
annum. 

"(2) The v a l u e o f a l l p r e s e r v a t i o n  
i m p r o v e m e n t s made on t h e p r o p e r t y  
d e t e r m i n e d i n a c c o r d a n c e w i t h t h i s s e c t i o n 
w i t h i n t e r e s t on t h e v a l u e a t 12 p e r c e n t 
p e r annum." 

(Emphasis a d d e d . ) 3 

A c c o r d i n g t o R o s s , r e d e m p t i o n does n o t o c c u r u n t i l t h e 

r e d e m p t i o n e r c o m p l i e s f u l l y w i t h § 40 - 1 0 - 1 2 2 ( a ) and (c) ( 1 ) -

( 2 ) , more s p e c i f i c a l l y , u n t i l t h e t a x - s a l e p u r c h a s e r r e c e i v e s 

n o t o n l y t h e amounts s e t f o r t h i n s u b s e c t i o n ( a ) , b u t a l s o t h e 

amounts s e t f o r t h i n s u b s e c t i o n ( c ) ( 1 ) - ( 2 ) , 4 namely, t h e 

" i n s u r a n c e premiums" and t h e " v a l u e o f a l l p r e s e r v a t i o n 

i m p r o v e m e n t s " made on t h e p r o p e r t y a t t h e s t a t u t o r y r a t e o f 

i n t e r e s t . Ross i n s i s t s t h a t he a c q u i r e d t h e r i g h t o f 

p o s s e s s i o n as t h e t a x - s a l e p u r c h a s e r , w h i c h r i g h t , he a r g u e s , 

c o n t i n u e s u n t i l t h e p r o p e r t y i s redeemed i n c o n f o r m i t y w i t h § 

40-10-122. Ross c o n t e n d s t h a t , b e c a u s e he was n e v e r p a i d f o r 

i m p r o v e m e n t s and i n s u r a n c e , § 40-10-122 was n e v e r t r i g g e r e d , 

3 S e c t i o n 40-10-122 was most r e c e n t l y amended i n 2009. 
4 S u b s e c t i o n (c) i s r e l a t i v e l y new. I t was added i n 2002 

by A c t No. 2002-426, A l a . A c t s 2002. 
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t h e p r o p e r t y was n e v e r a c t u a l l y redeemed, and he n e v e r l o s t 

t h e r i g h t o f p o s s e s s i o n . 

I n r e s p o n s e , t h e R o s e n - R a g e r s s t a t e : 

a r e i n "[The payments s e t f o r t h i n § 4 0 - 1 0 - 1 2 2 ( c ) ] 
a d d i t i o n t o t h o s e payments r e q u i r e d ' i n o r d e r t o 
o b t a i n t h e r e d e m p t i o n ' by s u b s e c t i o n ( a ) . N o t h i n g 
i n t h e p l a i n l a n g u a g e o f t h e s t a t u t e i n d i c a t e s t h a t 
t h e r e q u i r e m e n t s o f [ s u b s e c t i o n ( c ) ] e x t e n d t o t h e 
t a x s a l e p u r c h a s e r an o n g o i n g a b i l i t y t o p o s s e s s t h e 
redeemed p r o p e r t y o r i n t e r f e r e w i t h t h e l e g a l 
owner's p o s s e s s i o n . R a t h e r , t h e y c r e a t e a r i g h t o f 
m o n e t a r y r e l i e f w h i c h t h e t a x s a l e p u r c h a s e r may 
p u r s u e . R o s s ' s p u r s u i t o f any r i g h t t o m o n e t a r y 
r e l i e f f r o m MERS does n o t c o n c e r n t h e [ R o s e n - R a g e r s ] 

Whether o r n o t Ross i s e n t i t l e d t o a d d i t i o n a l 
payment f r o m MERS i s s i m p l y n o t a t i t l e i s s u e . " 

R o s e n - R a g e r s ' b r i e f , a t 50-51 (some e m p h a s i s a d d e d ) . 

M o r e o v e r , t h e y s t a t e t h a t R o s s ' s "argument must f a i l as 

a s t a t u t o r y C e r t i f i c a t e o f R e d e m p t i o n , e v i d e n c i n g r e d e m p t i o n , 

was i s s u e d by t h e M a d i s o n C o u n t y Judge o f P r o b a t e on September 

28, 2004." R o s e n - R a g e r s ' b r i e f , a t 47-48. We need n o t d e c i d e 

w h e t h e r t h e f a i l u r e o f t h e r e d e m p t i o n e r t o make t h e payments 

s e t f o r t h i n s u b s e c t i o n ( c ) , s t a n d i n g a l o n e , a f f e c t s t h e t a x -

s a l e p u r c h a s e r ' s r i g h t t o p o s s e s s i o n , b e c a u s e , i n any c a s e , a 

t a x - s a l e p u r c h a s e r may n o t s i m p l y i g n o r e a c e r t i f i c a t e o f 

r e d e m p t i o n as Ross d i d i n t h i s c a s e . 
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Ross c o n c e d e s , as he must, t h a t a c e r t i f i c a t e o f 

r e d e m p t i o n i s p r i m a f a c i e e v i d e n c e o f r e d e m p t i o n . R o s s ' s 

b r i e f , a t 34. See A l a . Code 1975, § 40-10-81 ("the b o o k s and 

r e c o r d s b e l o n g i n g t o t h e o f f i c e o f t h e j u d g e o f p r o b a t e ... 

s h a l l be p r i m a f a c i e e v i d e n c e o f t h e f a c t s s t a t e d t h e r e i n " ) ; 

§ 40-10-127 ( t o be e v i d e n c e o f r e d e m p t i o n , t h e c e r t i f i c a t e 

must be s i g n e d ) ; see a l s o A l a . Code 1975, § 1 2 - 1 3 - 1 ( c ) ( " A l l 

o r d e r s , j u d g m e n t s and d e c r e e s o f p r o b a t e c o u r t s s h a l l be 

a c c o r d e d t h e same v a l i d i t y and p r e s u m p t i o n s w h i c h a r e a c c o r d e d 

t o j u d g m e n t s and o r d e r s o f o t h e r c o u r t s o f g e n e r a l 

j u r i s d i c t i o n . " ) 

The c e r t i f i c a t e o f r e d e m p t i o n was n o t v o i d on i t s f a c e . 

I f i t was i s s u e d e r r o n e o u s l y , Ross s h o u l d have c h a l l e n g e d t h e 

c e r t i f i c a t e j u d i c i a l l y . Ross does n o t a l l e g e t h a t t h e r e was 

no v e h i c l e by w h i c h t o c h a l l e n g e t h e c o r r e c t n e s s o f t h e 

c e r t i f i c a t e o f r e d e m p t i o n . I n d e e d , t h i s C o u r t has s a i d : 

" I n A l a b a m a , c i r c u i t c o u r t s have 'a g e n e r a l 
s u p e r i n t e n d e n c e ' o v e r t h e p r o b a t e c o u r t s . A l a . Code 
1975, § 1 2 - 1 1 - 3 0 ( 4 ) . Encompassed i n t h i s 
s u p e r i n t e n d e n c e i s t h e power t o r e v i e w c e r t a i n 
j u d g m e n t s and o r d e r s o f t h e p r o b a t e c o u r t , e i t h e r 
t h r o u g h d i r e c t a p p e a l o r by p e t i t i o n f o r an 
e x t r a o r d i n a r y w r i t . See Helms v. M c C o l l u m , 447 So. 
2d 687 ( A l a . 1 9 8 4 ) . S e c t i o n s 12-22-2 and 12-22-20, 
A l a . Code 1975, a u t h o r i z e a p p e a l s f r o m f i n a l 
j u d g m e n t s o f a p r o b a t e c o u r t t o e i t h e r t h e c i r c u i t 
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c o u r t o r t h e Supreme C o u r t . 

"The a p p e l l a t e j u r i s d i c t i o n o f t h e c i r c u i t c o u r t 
can a l s o be i n v o k e d by a p e t i t i o n f o r an 
e x t r a o r d i n a r y w r i t . A l a . C o n s t . o f 1901, [§ 
1 4 2 ] ( b ) . O r d e r s as t o w h i c h no s t a t u t e g r a n t s 
a p p e l l a t e j u r i s d i c t i o n a r e r e v i e w e d on p e t i t i o n s f o r 
w r i t o f c e r t i o r a r i , mandamus, o r p r o h i b i t i o n . Town  
o f F l a t C r e e k v. Alabama B y - P r o d u c t s C o r p . , 245 A l a . 
528, 17 So. 2d 771 ( 1 9 4 4 ) . " 

F r a n k s v. N o r f o l k S o u t h e r n Ry., 67 9 So. 2d 214, 216 ( A l a . 

1 9 9 6 ) . See Boyd v. H o l t , 62 A l a . 296 (1878) ( r e f u s a l o f t h e 

p r o b a t e j u d g e t o i s s u e a c e r t i f i c a t e o f r e d e m p t i o n f o r l a n d 

s o l d f o r t a x e s was r e v i e w a b l e i n t h e c i r c u i t c o u r t by a 

p e t i t i o n f o r a w r i t o f mandamus). 

R e d e m p t i o n d i v e s t s t h e t a x - s a l e p u r c h a s e r o f a p o s s e s s o r y 

i n t e r e s t i n t h e p r o p e r t y . W a s h i n g t o n v. ORIX C r e d i t A l l i a n c e , 

I n c . , 825 So. 2d 828 ( A l a . C i v . App. 2001 ). H e r e , t h e 

u n c h a l l e n g e d c e r t i f i c a t e o f r e d e m p t i o n , i s s u e d i n September 

2004, d i v e s t e d Ross o f h i s p o s s e s s o r y i n t e r e s t i n t h e 

p r o p e r t y . N e v e r t h e l e s s , Ross t h e r e a f t e r l e a s e d t h e p r o p e r t y , 

f i r s t t o F l e t c h e r , t h e n t o H u r t and B a x t e r . Thus, Ross 

c a u s e d , as a m a t t e r o f l a w , h i s t e n a n t s t o t r e s p a s s on t h e 

p r o p e r t y . 
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On t h e i s s u e o f w a n t o n n e s s , i t i s u n d i s p u t e d t h a t , r a t h e r 

t h a n mount a j u d i c i a l c h a l l e n g e t o t h e c e r t i f i c a t e o f 

r e d e m p t i o n , Ross s i m p l y i g n o r e d i t and t r e a t e d t h e p r o p e r t y as 

t h o u g h he s t i l l had a p o s s e s s o r y i n t e r e s t . A l t h o u g h Ross was 

n o t f o r m a l l y s e r v e d w i t h p r o c e s s i n MERS v. C a m p b e l l , CV-05-

917, w h i c h i n v o l v e d h i s i n t e r e s t i n t h e p r o p e r t y , t h e r e was 

e v i d e n c e i n d i c a t i n g t h a t he knew t h a t t h a t l i t i g a t i o n was 

p e n d i n g , a t l e a s t as e a r l y as F e b r u a r y 13, 2006, t h a t i s , 

b e f o r e t h e M a r c h 14, 2006, judgment e n t e r e d i n t h a t c a s e , b u t 

c h o s e t o i g n o r e t h a t l i t i g a t i o n and a l s o i n s t r u c t e d h i s 

t e n a n t s n o t t o r e s p o n d t o n o t i c e s i n v o l v i n g t h e p r o p e r t y . 

" I f t h e c r e d i b i l i t y o f c o u r t o r d e r s and t h e i n t e g r i t y o f 

o u r j u d i c i a l s y s t e m a r e t o be m a i n t a i n e d , a l i t i g a n t c a n n o t 

i g n o r e c o u r t o r d e r s w i t h i m p u n i t y . " K i h l v. P f e f f e r , 94 

N.Y.2d 118, 123, 722 N.E.2d 55, 58 , 700 N.Y.S.2d 87, 90 

( 1 9 9 9 ) . "A p a r t y i g n o r e s a v a l i d o r d e r o f c o u r t a t i t s own 

p e r i l . " U n i t e d S e r v s . A u t o . A s s ' n v. S t r a s s e r , 492 So. 2d 

399, 402 n.1 ( F l a . D i s t . C t . App. 1 9 8 6 ) . 

R e g a r d l e s s o f t h e w h e t h e r t h e p r o v i s i o n s o f § 40-10-122 

were p r o p e r l y a p p l i e d , Ross was n o t e x c u s e d o r j u s t i f i e d i n 

i g n o r i n g t h e j u d i c i a l o r d e r s and p r o c e s s e s i n v o l v i n g t h i s 
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p r o p e r t y . From September 2004 u n t i l t h e commencement o f t h i s 

a c t i o n on O c t o b e r 24, 2006, a t t h e l e a s t , Ross s o u g h t t o 

o c c u p y t h e p r o p e r t y by p r o x y w i t h o u t any j u s t i f i a b l e c l a i m o f 

r i g h t . T h e r e was s u b s t a n t i a l e v i d e n c e t h a t Ross i n d u c e d H u r t 

and B a x t e r t o e n t e r i n t o p o s s e s s i o n o f t h e p r o p e r t y w i t h 

k n o w l e d g e t h a t he had no r i g h t o f p o s s e s s i o n , and t h e r e was 

n o t s u b s t a n t i a l e v i d e n c e t h a t Ross a c t e d i n good f a i t h o r w i t h 

any j u s t i f i c a t i o n i n so d o i n g . I n d e e d , R o s s ' s i n t e r p r e t a t i o n 

o f t h e a p p l i c a b l e s t a t u t e s i s so w h o l l y l a c k i n g i n any 

f o u n d a t i o n i n l a w as t o a d m i t o f no o t h e r c o n c l u s i o n t h a n t h a t 

he a c t e d w i t h a s t a t e o f m i nd c o n s i s t e n t w i t h w a n t o n n e s s as a 

m a t t e r o f l a w . 

Ross a l s o a r g u e s t h a t t h e R o s e n - R a g e r s were n o t bona f i d e 

p u r c h a s e r s o f t h e p r o p e r t y . S p e c i f i c a l l y , he s t a t e s : 

"As a r e s u l t o f MERS's f a i l u r e t o redeem, and 
b e c a u s e t h e R o s e n - R a g e r s were n o t bona f i d e 
p u r c h a s e r s , t h e y a c q u i r e d t h e p r o p e r t y s u b j e c t t o 
R o s s ' s i n t e r e s t . ... As a r e s u l t , Ross c o n t i n u e d t o 
have t h e r i g h t t o p o s s e s s and r e n t t h e p r o p e r t y . 
T h e r e f o r e , t h e R o s e n - R a g e r s f a i l e d t o p r o v e e l e m e n t s 
e s s e n t i a l t o a l l o f t h e i r c l a i m s , and t h e y were n o t 
e n t i t l e d t o summary judgment on any c l a i m . " 

R o s s ' s b r i e f , a t 44-45 ( e m p h a s i s i n o r i g i n a l ) . I n r e s p o n s e , 

t h e R o s e n - R a g e r s c o n t e n d t h a t t h e i r " s t a t u s as bona f i d e 

p u r c h a s e r s i s i r r e l e v a n t , as Ross p o s s e s s e d no c l a i m i n t h e 
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p r o p e r t y a g a i n s t w h i c h [ t h e y ] must a s s e r t t h e i r s t a t u s as bona  

f i d e p u r c h a s e r s . " R o s e n - R a g e r s ' b r i e f , a t 55 ( e m p h a s i s 

a d d e d ) . We a g r e e w i t h t h e R o s e n - R a g e r s . 

Ross l o s t h i s i n t e r e s t i n t h e p r o p e r t y when he f a i l e d 

t i m e l y t o c h a l l e n g e t h e c e r t i f i c a t e o f r e d e m p t i o n . The l o s s 

f o r e c l o s e d R o s s ' s d e f e n s e s a g a i n s t any t r e s p a s s c l a i m t h a t 

m i g h t have been b r o u g h t by MERS, as w e l l as h i s d e f e n s e s 

a g a i n s t t h e R o s e n - R a g e r s , r e g a r d l e s s o f w h e t h e r t h e y were bona  

f i d e p u r c h a s e r s o f MERS's i n t e r e s t . C o n s e q u e n t l y , t h e c i r c u i t 

c o u r t d i d n o t e r r i n e n t e r i n g a summary judgment f o r t h e 

R o s e n - R a g e r s on t h e i r c l a i m o f wanton t r e s p a s s . 

B. E v i d e n t i a r y I s s u e s a t T r i a l 

Ross r a i s e s two i s s u e s r e l a t i n g t o t h e a d m i s s i b i l i t y o f 

e v i d e n c e d u r i n g t h e t r i a l o f t h e c a s e , w h i c h e r r o r s a r e 

r e v i e w e d t o d e t e r m i n e w h e t h e r t h e c i r c u i t c o u r t e x c e e d e d i t s 

d i s c r e t i o n . Bowers v. W a l - M a r t S t o r e s , I n c . , 827 So. 2d 63, 

71 ( A l a . 2 0 0 1 ) . A c c o r d i n g t o R o s s , some e v i d e n c e was 

i m p r o p e r l y a d m i t t e d , w h i l e some e v i d e n c e was i m p r o p e r l y 

e x c l u d e d . "A t r i a l c o u r t ' s r u l i n g on t h e a d m i s s i o n o r 

e x c l u s i o n o f e v i d e n c e w i l l be r e v e r s e d o n l y i f i t i s shown 

t h a t t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n i n so r u l i n g . " 
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Jimmy Day P l u m b i n g & H e a t i n g , I n c . v. S m i t h , 964 So. 2d 1, 7 

( A l a . 2 0 0 7 ) . 

1. A d m i s s i o n o f E v i d e n c e o f D e f e n d a n t ' s W e a l t h 

F i r s t , Ross c o n t e n d s t h a t t h e c i r c u i t c o u r t i m p r o p e r l y 

a l l o w e d t h e R o s e n - R a g e r s t o p l a c e b e f o r e t h e j u r y e v i d e n c e o f 

R o s s ' s f i n a n c i a l c o n d i t i o n . S p e c i f i c a l l y , t h e R o s e n - R a g e r s 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t , i n c l u d i n g t h e $1,612.93 

MERS had p a i d t o redeem t h e p r o p e r t y -- w h i c h money Ross 

r e f u s e d t o c o l l e c t -- t h e M a d i s o n C o u n t y P r o b a t e C o u r t was 

h o l d i n g a p p r o x i m a t e l y $150,000 t h a t Ross was r e f u s i n g t o 

c o l l e c t i n o t h e r s u c h c a s e s f o r s i m i l a r r e a s o n s . A c c o r d i n g t o 

R o s s , he "had a c q u i r e d a number o f t a x - s a l e p r o p e r t i e s " f o r 

w h i c h he had n o t been r e i m b u r s e d f o r i n s u r a n c e and 

i m p r o v e m e n t s , and he was r e f u s i n g payment as i n t h i s c a s e , 

" b e c a u s e he was c o n c e r n e d t h a t a c c e p t i n g t h e p r o b a t e money 

m i g h t be c o n s t r u e d as r a t i f i c a t i o n o f an i n c o m p l e t e 

r e d e m p t i o n . " R o s s ' s b r i e f , a t 53. 

The R o s e n - R a g e r s c o n t e n d t h a t t h e e v i d e n c e t h a t Ross was 

r e f u s i n g t o c o l l e c t money h e l d f o r him by t h e p r o b a t e c o u r t 

was a d m i s s i b l e t o show t h a t R o s s ' s r e f u s a l t o r e l i n q u i s h 

p o s s e s s i o n o f t h e p r o p e r t y i n t h i s c a s e was p a r t o f a 
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s y s t e m a t i c scheme o r p r a c t i c e c a l c u l a t e d t o deny t h e r i g h t s o f 

" l e g a l t i t l e h o l d e r s t o p e a c e f u l l y p o s s e s s t h e i r p r o p e r t y , " 

R o s e n - R a g e r s ' b r i e f , a t 61, and t h a t , i n any c a s e , Ross d i d 

n o t p r o p e r l y o b j e c t t o t h e e v i d e n c e when p r o f f e r e d . I n 

c o n n e c t i o n w i t h t h e n o n - p r e s e r v a t i o n a rgument, t h e f o l l o w i n g 

c o l l o q u y o c c u r r e d a t t r i a l d u r i n g t h e t e s t i m o n y o f J a n 

Dismuke, an a c c o u n t a n t c l e r k a t t h e M a d i s o n C o u n t y P r o b a t e 

O f f i c e : 

"Q. [By t h e R o s e n - R a g e r s ' c o u n s e l : ] D i d Mr. Ross 
e v e r come and p i c k t h a t money up? 

"A. [By Dismuke:] No, s i r . 

"Q. How much r e d e m p t i o n money a r e you h o l d i n g f o r 
Howard Ross t h a t he has n o t come and p i c k e d up? 

" [ B y R o s s ' s c o u n s e l : ] O b j e c t i o n , J u d g e , t h a t ' s  
i r r e l e v a n t . 

"[The c o u r t : ] O v e r r u l e d . 

"Q. [By t h e R o s e n - R a g e r s ' c o u n s e l : ] You may answer. 

"A. One h u n d r e d and f o r t y - n i n e t h o u s a n d , two 
h u n d r e d and t h i r t y - s e v e n d o l l a r s and f i f t y - n i n e 
c e n t s . 

"Q. No more q u e s t i o n s . " 

( E mphasis added.) 

I t i s w e l l s e t t l e d t h a t a " s p e c i f i c o b j e c t i o n i s a 

c o n d i t i o n p r e c e d e n t t o a p p e l l a t e r e v i e w w h i l e a g e n e r a l 
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o b j e c t i o n i s a w a i v e r o f a p p e l l a t e r e v i e w . ... A g e n e r a l 

o b j e c t i o n t o e v i d e n c e i s one w h i c h does n o t d e f i n i t e l y and 

s p e c i f i c a l l y s t a t e t h e g r o u n d upon w h i c h i t i s b a s e d so t h a t 

t h e c o u r t may i n t e l l i g e n t l y r u l e on i t . " I I C h a r l e s W. Gamble 

& R o b e r t J . Goodwin, M c E l r o y ' s Alabama E v i d e n c e § 4 2 6 . 0 1 ( 7 ) , 

a t 2125 ( 6 t h ed. 2009) ( h e r e i n a f t e r r e f e r r e d t o as " M c E l r o y " ) . 

T h i s r u l e a p p l i e s " u n l e s s t h e e v i d e n c e i s p a t e n t l y i l l e g a l and 

c a n n o t be made l e g a l f o r any p u r p o s e . " H a r r i s v. M a r t i n , 271 

A l a . 52, 53, 122 So. 2d 116, 118 ( 1 9 6 0 ) . An o b j e c t i o n on t h e 

g r o u n d t h a t t h e p r o f f e r e d e v i d e n c e i s " i r r e l e v a n t " i s a 

g e n e r a l o b j e c t i o n . Few v. S t a t e , 518 So. 2d 835, 837 ( A l a . 

C r i m . App. 1987 ); Manson v. S t a t e , 34 9 So. 2d 67, 81 ( A l a . 

C r i m . App. 1 9 7 7 ) . "The p a r t y who l o d g e s a g e n e r a l o b j e c t i o n 

a t t r i a l may n o t ex p a n d t h e o b j e c t i o n on a p p e a l by i n c l u d i n g 

s p e c i f i c g r o u n d s . " M c E l r o y , s u p r a , a t 2125. 

Dism u k e ' s t e s t i m o n y was n o t p a t e n t l y i n a d m i s s i b l e and 

i l l e g a l f o r e v e r y p u r p o s e . I t b o r e a l o g i c a l r e l a t i o n s h i p t o 

t h e u l t i m a t e q u e s t i o n - - w h e t h e r Ross had c o n s c i o u s l y o r 

d e l i b e r a t e l y engaged i n o p p r e s s i o n o r w a n t o n n e s s w i t h r e g a r d 

t o t h e R o s e n - R a g e r s . E v i d e n c e i s r e l e v a n t i f i t has "any 

t e n d e n c y t o make t h e e x i s t e n c e o f any f a c t t h a t i s o f 
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c o n s e q u e n c e t o t h e d e t e r m i n a t i o n o f t h e a c t i o n more p r o b a b l e 

o r l e s s p r o b a b l e t h a n i t w o u l d be w i t h o u t t h e e v i d e n c e . " R u l e 

401, A l a . R. E v i d . I n d e e d , Ross e s s e n t i a l l y c o n c e d e s t h a t 

e v i d e n c e o f m u l t i p l e , s i m i l a r i n s t a n c e s o f i g n o r i n g 

c e r t i f i c a t e s o f r e d e m p t i o n w o u l d have been a d m i s s i b l e f o r t h a t 

p u r p o s e . I n t h i s C o u r t , Ross s t a t e s : "The R o s e n - R a g e r s c o u l d 

have made t h e i r p o i n t s i m p l y by a s k i n g t h e p r o b a t e c l e r k how  

many o t h e r t a x - s a l e p r o p e r t i e s Ross owned as t o w h i c h he had 

n o t p i c k e d up f u n d s d e p o s i t e d f o r r e d e m p t i o n . The amount o f 

f u n d s d e p o s i t e d was ... i n a d m i s s i b l e e v i d e n c e o f R o s s ' s 

f i n a n c i a l c o n d i t i o n . " R o s s ' s r e p l y b r i e f , a t 27-28 ( e m p h a s i s 

i n o r i g i n a l ) . T h i s i s an argument t h a t s h o u l d have been made 

t o t h e c i r c u i t c o u r t a t t h e t i m e o f t h e p r o f f e r , n o t f o r t h e 

f i r s t t i m e i n t h i s C o u r t . B e c a u s e Ross d i d n o t p r o p e r l y 

o b j e c t t o Dismuke's t e s t i m o n y , he i s n o t e n t i t l e d t o a 

r e v e r s a l b a s e d on i t s a l l e g e d l y i m p r o p e r a d m i s s i o n . 

2. E x c l u s i o n o f t h e T a x - S a l e and R e d e m p t i o n S t a t u t e s 

D u r i n g t h e t r i a l , Ross a t t e m p t e d t o r e a d t o t h e j u r y , o r 

o t h e r w i s e t o p l a c e i n e v i d e n c e , p o r t i o n s o f t h e r e d e m p t i o n and 

t a x - s a l e s t a t u t e s , w h i c h , he a l l e g e d , gave h im t h e r i g h t t o 

p l a c e t e n a n t s on t h e p r o p e r t y a f t e r , and d e s p i t e , t h e i s s u a n c e 
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o f t h e c e r t i f i c a t e o f r e d e m p t i o n . A f t e r an o b j e c t i o n by t h e 

R o s e n - R a g e r s ' c o u n s e l , R o s s ' s c o u n s e l s t a t e d t o t h e c i r c u i t 

c o u r t : 

" I f we can r e a d c e r t a i n a s p e c t s o f t h e s t a t u t e 
T h a t g i v e s us an o p p o r t u n i t y t o show ou r 

p r i m a r y d e f e n s e o f j u s t i f i c a t i o n . I f we a r e n o t 
a b l e t o d i s c u s s t h e s p e c i f i c s t a t u t e and what i t 
s t a t e s and h i s u n d e r s t a n d i n g o f i t a t a l l , t h e n I 
t h i n k t h a t e n t i r e l y e l i m i n a t e s o u r ... d e f e n s e . 

" . . . I f t h e r e i s no d e g r e e t h a t Mr. Ross w o u l d 
have any j u s t i f i c a t i o n , t h e n , o b v i o u s l y , t h e 
[ p u n i t i v e ] damages c o u l d be h i g h e r . I f t h e r e i s 
c o m p l e t e j u s t i f i c a t i o n f o r t h e a c t i o n s t h a t he has 
done, even t h o u g h you d e t e r m i n e d t h e y ' r e wrong 
p r e v i o u s l y , t h e r e w o u l d be no damages, c o n c e i v a b l y . " 

( E mphasis added.) 

The c i r c u i t c o u r t d i s a l l o w e d R o s s ' s p r o f f e r . U l t i m a t e l y , 

i t c h a r g e d t h e j u r y s o l e l y on w a n t o n n e s s as a b a s i s f o r 

p u n i t i v e damages. Ross o b j e c t e d t o t h e c h a r g e on t h e g r o u n d 

t h a t i t d i d n o t c o n t a i n an i n s t r u c t i o n on r e l i a n c e on t h e 

s t a t u t e s as " j u s t i f i c a t i o n . " T h a t o b j e c t i o n was o v e r r u l e d . 

Ross now a r g u e s t h a t t h e judgment e n t e r e d on t h e j u r y ' s 

v e r d i c t must be r e v e r s e d , b e c a u s e , he s a y s , " [ e ] x c l u d i n g t h e 

s t a t u t e s d e p r i v e d t h e j u r y o f i n f o r m a t i o n v i t a l t o a s s e s s i n g 
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[ h i s ] c o n d u c t and d e t e r m i n i n g w h e t h e r and what p u n i s h m e n t was 

a p p r o p r i a t e . " R o s s ' s b r i e f , a t 57. 

We d i s a g r e e w i t h t h i s a r gument. The p a r t i a l summary 

judgment f i n d i n g Ross l i a b l e f o r w a n t o n n e s s b e i n g p r o p e r as 

d i s c u s s e d above, R o s s ' s a l l e g e d u n d e r s t a n d i n g o f t h e s t a t u t e s 

was i r r e l e v a n t . The a d m i s s i o n o f t h e s t a t u t e s i n t o e v i d e n c e 

w o u l d m e r e l y have i n v i t e d t h e j u r y t o n u l l i f y t h e p a r t i a l 

summary j u d g m e n t , w h i c h had c o r r e c t l y r e s o l v e d i n t h e R o s e n -

R a g e r s ' f a v o r t h e i s s u e w h e t h e r , as a m a t t e r o f l a w , Ross was 

j u s t i f i e d t o any d e g r e e . C o n s e q u e n t l y , t h e c i r c u i t c o u r t d i d 

n o t e x c e e d i t s d i s c r e t i o n i n s h i e l d i n g t h e j u r y f r o m t h e t e x t 

o f t h e s t a t u t e s . 

C. R e v i e w o f t h e P u n i t i v e - D a m a g e s Award 

F i n a l l y , Ross c o n t e n d s t h a t t h e p u n i t i v e - d a m a g e s award i s 

e x c e s s i v e , and he s e e k s a s u b s t a n t i a l r e m i t t i t u r . T h i s C o u r t 

has a d u t y t o c o n d u c t a de novo r e v i e w o f a p u n i t i v e - d a m a g e s 

award. A c c e p t a n c e I n s . Co. v. Brown, 832 So. 2d 1 ( A l a . 

2 0 0 1 ) . A c c o r d i n g t o R o s s , t h e amount o f t h e j u r y ' s v e r d i c t 

" f a r e x c e e d s " t h e amount t h a t , as s t a t e d i n Green O i l Co. v.  

H o r n s b y , 539 So. 2d a t 222, " ' w i l l a c c o m p l i s h s o c i e t y ' s g o a l s 

o f p u n i s h m e n t and d e t e r r e n c e . ' " R o s s ' s b r i e f , a t 60. 
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I n r e v i e w i n g a p u n i t i v e - d a m a g e s award, we a p p l y t h e 

f a c t o r s s e t f o r t h i n G r e e n O i l , w i t h i n t h e f r a m e w o r k o f t h e 

" g u i d e p o s t s " s e t f o r t h i n BMW o f N o r t h A m e r i c a , I n c . v. G o r e , 

517 U.S. 559 ( 1 9 9 6 ) , and r e s t a t e d i n S t a t e Farm M u t u a l  

A u t o m o b i l e I n s u r a n c e Co. v. C a m p b e l l , 538 U.S. 408 , 418 

( 2 0 0 3 ) . See A u t o Z o n e , I n c . v. L e o n a r d , 812 So. 2d 1179, 1187 

( A l a . 2001) (Green O i l f a c t o r s r e m a i n v a l i d a f t e r G o r e ) . 

The Gore g u i d e p o s t s a r e : "(1) t h e d e g r e e o f 

r e p r e h e n s i b i l i t y o f t h e d e f e n d a n t ' s m i s c o n d u c t ; (2) t h e 

d i s p a r i t y b e t ween t h e a c t u a l o r p o t e n t i a l harm s u f f e r e d by t h e 

p l a i n t i f f and t h e p u n i t i v e damages award; and (3) t h e 

d i f f e r e n c e b e t ween t h e p u n i t i v e damages awarded by t h e j u r y 

and t h e c i v i l p e n a l t i e s a u t h o r i z e d o r i m p o s e d i n c o m p a r a b l e 

c a s e s . " C a m p b e l l , 538 U.S. a t 418. The G r e e n O i l f a c t o r s , 

w h i c h a r e s i m i l a r , and a u x i l i a r y i n many r e s p e c t s , t o t h e Gore 

g u i d e p o s t s , a r e : 

"(1) t h e r e p r e h e n s i b i l i t y o f [ t h e d e f e n d a n t ' s ] 
c o n d u c t ; (2) t h e r e l a t i o n s h i p o f t h e 
p u n i t i v e - d a m a g e s award t o t h e harm t h a t a c t u a l l y 
o c c u r r e d , o r i s l i k e l y t o o c c u r , f r o m [ t h e 
d e f e n d a n t ' s ] c o n d u c t ; (3) [ t h e d e f e n d a n t ' s ] p r o f i t 
f r o m [ h i s ] m i s c o n d u c t ; (4) [ t h e d e f e n d a n t ' s ] 
f i n a n c i a l p o s i t i o n ; (5) t h e c o s t t o [ t h e p l a i n t i f f ] 
o f t h e l i t i g a t i o n ; (6) w h e t h e r [ t h e d e f e n d a n t ] has 
been s u b j e c t t o c r i m i n a l s a n c t i o n s f o r s i m i l a r 
c o n d u c t ; and (7) o t h e r c i v i l a c t i o n s [ t h e d e f e n d a n t ] 

28 



1080721 

has been i n v o l v e d i n a r i s i n g o u t o f s i m i l a r 
c o n d u c t . " 

Shiv-Ram, I n c . v. M c C a l e b , 892 So. 2d 299, 317 ( A l a . 2003) 

( p a r a p h r a s i n g t h e Green O i l f a c t o r s ) . 

1. Gore R e p r e h e n s i b i l i t y G u i d e p o s t and G r e e n O i l F a c t o r s  
( 1 ) , ( 2 ) , ( 5 ) , and (7) 

" P e r h a p s t h e most i m p o r t a n t i n d i c i u m o f t h e 

r e a s o n a b l e n e s s o f a p u n i t i v e damages award i s t h e d e g r e e o f 

r e p r e h e n s i b i l i t y o f t h e d e f e n d a n t ' s c o n d u c t . " G o r e , 517 U.S. 

a t 575. The c i r c u i t c o u r t ' s Hammond o r d e r i s i n s t r u c t i v e on 

t h i s p o i n t ; i t s t a t e s , i n p e r t i n e n t p a r t : 

"Ross i s an anathema upon t h e c o u r t s y s t e m and 
t h e p u b l i c . He has engaged i n a p a t t e r n and 
p r a c t i c e o f i g n o r i n g and a c t i v e l y a v o i d i n g t h e 
a u t h o r i t y o f t h e c o u r t s h i m s e l f , w h i l e u s i n g h y p e r -
t e c h n i c a l o r d i s t o r t e d i n t e r p r e t a t i o n s o f t h e l a w 
t h a t s u i t h i m a g a i n s t o t h e r s . The harm Ross c a u s e s 
i n t h e p r o c e s s i s s u b s t a n t i a l , n o t o n l y t o t h e 
p r i v a t e p a r t i e s d i r e c t l y i n v o l v e d , b u t a l s o t o t h e 
i n t e g r i t y o f t h e l a w and t h e i n t e g r i t y o f s o c i e t y . 

" I n t h i s c a s e , Ross p u r c h a s e d t h e t a x i n t e r e s t 
i n t h e p r o p e r t y a t i s s u e . [MERS], h o l d i n g a p r e ¬
e x i s t i n g m o r t g a g e on t h e p r o p e r t y , f o r e c l o s e d upon 
and t h e n redeemed t h e p r o p e r t y f r o m t h e t a x s a l e by 
payment t o t h e M a d i s o n C o u n t y Judge o f P r o b a t e , 
r e c e i v i n g a C e r t i f i c a t e o f R e d e m p t i o n . Ross began 
n e g o t i a t i o n w i t h [MERS] f o r f u r t h e r payment t o him 
f o r p u r p o r t e d i m p r o v e m e n t s he made t o t h e p r o p e r t y . 
S i m u l t a n e o u s l y , [MERS] i n s t i t u t e d C o u r t p r o c e e d i n g s 
t o remove R o s s ' s t e n a n t s f r o m t h e p r o p e r t y . R o s s ' s 
k n o wledge o f and i n v o l v e m e n t w i t h t h o s e p r o c e e d i n g s 
i s e v i d e n t , as i s h i s a v o i d a n c e o f l e g i t i m a t e l y 
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h a v i n g h i s e n t i t l e m e n t t o any payments f i n a l l y 
d e t e r m i n e d t h r o u g h s u c h p r o p e r c h a n n e l s . Ross made 
c o n s i d e r a b l e e f f o r t t o keep h i s r i g h t t o a d d i t i o n a l 
p ayments a l i v e i s s u e , g i v i n g him, i n h i s mi n d , a 
c o l o r a b l e c l a i m t o p o s s e s s t h e p r o p e r t y , w h i l e 
a c t i v e l y a v o i d i n g any a c t i o n he m i g h t be r e q u i r e d t o 
a d m i t r e s o l v e d t h e i s s u e . Ross a l s o , d u r i n g t h e 
r e l e v a n t t i m e , u n s u c c e s s f u l l y s u e d [ F l e t c h e r ] f o r 
f a i l i n g t o pay him r e n t on t h e i n v o l v e d p r o p e r t y and 
r e c e i v e d a judgment i n d i c a t i n g he was n o t e n t i t l e d 
t o c o l l e c t r e n t f r o m t e n a n t s on t h a t p r o p e r t y [Ross  
v. F l e t c h e r , DV-05-2689]. 

" D e s p i t e ... c o u r t r u l i n g s t h a t p r o v i d e d Ross 
ample n o t i c e o f h i s t e n u o u s p o s i t i o n , Ross p e r s i s t e d 
i n p o s s e s s i n g t h e p r o p e r t y and r e n t i n g i t t o 
t e n a n t s . [MERS], h a v i n g r e c e i v e d a f i n a l o r d e r o f 
t h e M a d i s o n C o u n t y C i r c u i t C o u r t e j e c t i n g R o s s ' s 
t e n a n t s , i n f o r m e d Ross o f t h a t C o u r t a c t i o n and 
c o n v e y e d t h e p r o p e r t y t o t h e [ R o s e n - R a g e r s ] 

" R o s s ' s c o n d u c t i n t h i s c a s e c a n n o t be v i e w e d i n 
i s o l a t i o n . T h i s C o u r t p r e v i o u s l y a d j u d i c a t e d t h e 
c a s e o f C i n d y L. S c h r o c k v. Howard R o s s , CV 06-900. 
I n t h a t c a s e , Ross a l s o p u r c h a s e d t h e t a x i n t e r e s t 
i n a p r o p e r t y . That p r o p e r t y was redeemed by a 
mo r t g a g e company a f t e r f o r e c l o s i n g on t h e p r o p e r t y . 
T h a t p r o p e r t y was s o l d t o an i n n o c e n t t h i r d p a r t y , 
C i n d y S c h r o c k . Ms. S c h r o c k e n t e r e d i n t o h e r new 
p r o p e r t y and e v i d e n c e d h e r p o s s e s s i o n . When Ms. 
S c h r o c k was away f r o m h e r p r o p e r t y on v a c a t i o n , Ross 
moved t e n a n t s i n and f o u g h t t o keep them i n t h e 
p r o p e r t y . T h i s C o u r t , a f t e r a f u l l t r i a l , r e s t o r e d 
p o s s e s s i o n t o Ms. S c h r o c k and o r d e r e d Ross t o pay 
damages o f $16,639. 

f l 

"The s c o p e o f R o s s ' s e n t e r p r i s e , as w e l l as h i s 
g e n e r a l way o f d o i n g b u s i n e s s , i s f u r t h e r e v i d e n c e d 
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by t h e f a c t t h a t t h e M a d i s o n C o u n t y Judge o f P r o b a t e 
h o l d s a p p r o x i m a t e l y $ 150 , 000 f o r R o s s . When t h e 
p r o p e r t y a t i s s u e i n t h i s c a s e was redeemed by a 
payment o f a p p r o x i m a t e l y $1,600 t o t h e P r o b a t e 
J u d g e , Ross d i d n o t c o l l e c t t h e r e d e m p t i o n money, t o 
w h i c h he was e n t i t l e d , as t h e t a x s a l e p u r c h a s e r . 
A c c o r d i n g t o R o s s ' s t e s t i m o n y , he p u r p o s e l y f a i l e d 
t o c o l l e c t t h e f u n d s f o r c o n c e r n t h a t h i s c l a i m s t o 
p o s s e s s i o n o f t h e p r o p e r t y w o u l d t h e r e b y be 
d i m i n i s h e d . S i m i l a r e v i d e n c e was p r e s e n t e d i n Ms. 
S c h r o c k ' s c a s e . R o s s ' s a p p r o a c h t o t h e s e f u n d s i s 
f u r t h e r e v i d e n c e o f t h e r e p r e h e n s i b l e gamesmanship 
he a p p l i e s t o h i s e n t e r p r i s e . The a c c u m u l a t i o n o f 
t h e s e f u n d s t o a p p r o x i m a t e l y $150,000 e v i d e n c e s t h e 
v a s t n e s s o f h i s scheme. F i n a l l y , t h a t Ross w o u l d 
deny h i m s e l f p o s s e s s i o n o f s u c h a sum t o f u r t h e r h i s 
scheme i s e v i d e n c e o f i t s p r o f i t a b i l i t y and R o s s ' s 
r e s o u r c e s . 

"Any c i t i z e n o w n i n g one o f t h e numerous 
p r o p e r t i e s r e p r e s e n t e d by t h e $150,000 i n r e d e m p t i o n 
p r o c e e d s h e l d f o r Ross by t h e P r o b a t e Judge must 
be w a r e . Ross a v o i d s c o l l e c t i n g t h o s e f u n d s t o a i d 
h i s a r t i c u l a t i o n o f an e x c u s e f o r p o s s e s s i o n o f 
t h o s e p r o p e r t i e s . Ross has d e m o n s t r a t e d t h a t , i f he 
can f i n d t h o s e p r o p e r t i e s v a c a n t due t o an owner's 
h o l i d a y v a c a t i o n , r e n o v a t i o n o r o t h e r w i s e , he w i l l 
l e a s e them. He w i l l l e a s e them a f t e r a c o u r t r u l e s 
h i s t e n a n t s c a n n o t p o s s e s s them. He w i l l l e a s e them 
a f t e r a c o u r t r u l e s he i s n o t e n t i t l e d t o c o l l e c t 
r e n t on them. E v e r y month he can l e a s e them e q u a l s 
a n o t h e r r e n t a l payment r e c e i v e d . He w i l l n o t 
p r o s e c u t e a r e s o l u t i o n o f h i s a r t i c u l a t e d e x c u s e s 
f o r p o s s e s s i n g t h e p r o p e r t i e s o r c o l l e c t r e d e m p t i o n 
payments due him, b e c a u s e t o do so w o u l d a l l e v i a t e 
e x c u s e s f o r p o s s e s s i o n and c o l l e c t i n g f u r t h e r r e n t . 

" R o s s ' s t a c t i c s a r e o f g r e a t c o n c e r n . E a c h t i m e 
Ross p l a c e s t e n a n t s i n a home b e l o n g i n g t o a n o t h e r 
( w h e t h e r t h e homeowner be on v a c a t i o n o r a b s e n t f o r 
o t h e r r e a s o n s ) , he p l a c e s t e n a n t s and homeowners a t 
g r e a t r i s k f o r d a n g e r o u s c o n f r o n t a t i o n . E a c h t i m e 

31 



1080721 

he d i s p l a y s t o a homeowner h i s a b i l i t y t o , i n f a c t , 
p l a c e t e n a n t s i n t h e i r home and c o l l e c t r e n t i n t h e 
f a c e o f d e e d s , c e r t i f i c a t e s o f r e d e m p t i o n , c o u r t 
o r d e r s and o t h e r p r o t e c t i o n s i n w h i c h o u r s o c i e t y 
v e s t s f a i t h , he e r o d e s c o n f i d e n c e i n o u r s o c i e t y and 
e n c o u r a g e s t h e w o r s t o f b e h a v i o r . Ross c h a l l e n g e s 
t h o s e i n h i s p a t h t o n a v i g a t e t h e C o u r t s y s t e m and 
l a w s ( w i t h w h i c h he i s q u i t e e x p e r i e n c e d ) and s t o p 
him i f t h e y c a n . 

"The p u r p o s e o f a p u n i t i v e damages award i s t o 
d e t e r c o n d u c t . Many c o u r t r u l i n g s s h o u l d have 
d e t e r r e d Ross b e f o r e t h e p u n i t i v e damages award i n 
t h i s c a s e . R o s s , however, i s p e r s i s t e n t . " 

The c i r c u i t c o u r t c o r r e c t l y n o t e d t h a t t h i s c a s e c a n n o t 

be c o n s i d e r e d i n a vacuum. A l t h o u g h i t i s u n r e f u t e d t h a t 

s e r v i c e o f p r o c e s s was n e v e r f o r m a l l y e f f e c t e d upon Ross i n 

MERS v. C a m p b e l l , CV-05-917, i n w h i c h he c o u l d have r e s o l v e d 

t h e p r e c i s e i s s u e r e g a r d i n g h i s p o s s e s s o r y i n t e r e s t i n t h i s 

p r o p e r t y , he had a c t u a l n o t i c e o f o n g o i n g l i t i g a t i o n as e a r l y 

as F e b r u a r y 13, 2006, when MERS i n f o r m e d h im o f an i m m i n e n t 

h e a r i n g i n v o l v i n g h i s c l a i m t o t h e i t e m i z e d e x p e n s e s . A l s o , 

as t h e t r i a l c o u r t ' s Hammond o r d e r r e v e a l s , S c h r o c k v. R o s s , 

CV-06-900, was a n o t h e r c i v i l a c t i o n i n v o l v i n g s i m i l a r c o n d u c t 

i n w h i c h an i d e n t i c a l s u b s t a n t i v e i s s u e was l i t i g a t e d t o a 

c o n c l u s i o n a d v e r s e t o R o s s . (Green O i l f a c t o r ( 7 ) . ) Ross 

a p p e a l e d t h e judgment e n t e r e d i n t h a t c a s e , and t h i s C o u r t 

a f f i r m e d t h e judgment w i t h o u t an o p i n i o n on December 7, 2007. 
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Ross v. S c h r o c k , 25 So. 3d 1204 ( A l a . 2007) ( t a b l e ) . A l t h o u g h 

t h e t r i a l c o u r t ' s f i n a l j udgment i n S c h r o c k was n o t e n t e r e d 

u n t i l December 22, 2006, t h a t i s , a p p r o x i m a t e l y two months 

a f t e r t h e R o s e n - R a g e r s s u e d R o s s , S c h r o c k i s s t i l l e v i d e n c e o f 

s i m i l a r c o n d u c t , t h o u g h n o t n e c e s s a r i l y o f R o s s ' s k n owledge o f 

w r o n g d o i n g . 

W i t h r e g a r d t o t h e c o s t o f l i t i g a t i o n ( Green O i l f a c t o r 

( 5 ) ) , t h e R o s e n - R a g e r s s u b m i t t e d t h e a f f i d a v i t o f t h e i r 

a t t o r n e y , w h i c h s t a t e d t h a t t h e R o s e n - R a g e r s had a l r e a d y p a i d 

a t t o r n e y f e e s t o t a l i n g $9,880.41 and had i n c u r r e d o t h e r 

e x p e n s e s t o t a l i n g $6,247.21. I n l i e u o f t h e f u r t h e r payment 

o f a t t o r n e y f e e s on an h o u r l y b a s i s , t h e R o s e n - R a g e r s a g r e e d 

t o pay t h e i r c o u n s e l an u n d i s c l o s e d p e r c e n t a g e o f any sums 

u l t i m a t e l y c o l l e c t e d f r o m R o s s . N o t w i t h s t a n d i n g t h i s 

c o n t i n g e n c y - f e e a r r a n g e m e n t , t h e R o s e n - R a g e r s ' c o u n s e l 

computed t h e h o u r s e x p e n d e d by t h e l e g a l p r o f e s s i o n a l s 

e m p l o y e d as i f b i l l e d a t t h e r e g u l a r h o u r l y r a t e s and a r r i v e d 

a t $82,000 as t h e v a l u e o f c o s t s , e x p e n s e s , and l e g a l f e e s 

a t t r i b u t a b l e t o t h e p r o s e c u t i o n o f t h i s c a s e . 

To be w e i g h e d a g a i n s t t h e s e o b s e r v a t i o n s i s t h e f a c t t h a t 

t h e p u r c h a s i n g o f t a x - s a l e p r o p e r t y i s , i n i t s e l f , a l a u d a b l e 
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p r a c t i c e , one t o be e n c o u r a g e d , r a t h e r t h a n d i s c o u r a g e d . 

Hence, " [ t ] h e A labama l e g i s l a t u r e ... has e n a c t e d s t a t u t e s 

f a v o r i n g t h e s a l e o f l a n d t o s e c u r e payment o f d e l i n q u e n t 

t a x e s . " W i l l i a m R. J u s t i c e , R e d e m p t i o n o f R e a l P r o p e r t y  

F o l l o w i n g Tax S a l e s i n A l a b a m a , 11 Cumb. L. Rev. 331, 331 

(1980) ( e m p h a s i s a d d e d ) . Ross t e s t i f i e d t h a t i f t h e p u n i t i v e -

damages v e r d i c t i s u p h e l d , i t w i l l " e f f e c t i v e l y p u t [him] o u t 

o f b u s i n e s s r e g a r d i n g p r o p e r t i e s t h a t [he] c o u l d a f f o r d t o buy 

a t t a x s a l e s , " and he w i l l s i m p l y s t o p p u r c h a s i n g t a x - s a l e 

p r o p e r t i e s . B e c a u s e s u c h a r e s u l t w o u l d be c o u n t e r p r o d u c t i v e , 

t h e g o a l must be n o t t o d i s c o u r a g e Ross f r o m e n g a g i n g i n t h e 

p r a c t i c e p e r s e , b u t e s s e n t i a l l y t o d i s s u a d e h im f r o m i g n o r i n g 

p r o b a t e c o u r t o r d e r s and c e r t i f i c a t e s . He has a l r e a d y been 

r e q u i r e d t o pay $16,639 i n t h e S c h r o c k c a s e . 

2. C i v i l - P e n a l t i e s G u i d e p o s t i n Gore 

The p a r t i e s do n o t d i s c u s s t h i s g u i d e p o s t o r d i r e c t us t o 

any e v i d e n c e o r a u t h o r i t y r e l a t e d t o i t s a p p l i c a t i o n . 

3. Gore G u i d e p o s t o f D i s p a r i t y Between t h e Damage and t h e  
Award and Green O i l F a c t o r s (3) and (4) 

The f i n a l Gore g u i d e p o s t we w i l l c o n s i d e r i s " t h e 

d i s p a r i t y b e t ween t h e a c t u a l o r p o t e n t i a l harm s u f f e r e d by t h e 

p l a i n t i f f and t h e p u n i t i v e damages award." C a m p b e l l , 538 U.S. 
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a t 418. The R o s e n - R a g e r s ' c o m p l a i n t does n o t i n c l u d e c l a i m s 

b a s e d on p e r s o n a l i n j u r y . T h e r e i s o n l y t h e p o t e n t i a l f o r 

p e r s o n a l i n j u r y e a c h t i m e R o s s ' s p r a c t i c e o f d e l i b e r a t e l y 

i g n o r i n g c e r t i f i c a t e s o f r e d e m p t i o n b r i n g s c o m p e t i n g c l a i m a n t s 

f o r t h e same p r o p e r t y i n t o d i r e c t p h y s i c a l c o n t a c t . 

A l s o , " ' [ i ] f t h e w r o n g f u l c o n d u c t was p r o f i t a b l e t o t h e 

d e f e n d a n t , t h e p u n i t i v e damages s h o u l d remove t h e p r o f i t and 

s h o u l d be i n e x c e s s o f t h e p r o f i t , so t h a t t h e d e f e n d a n t 

r e c o g n i z e s a l o s s . ... The f i n a n c i a l p o s i t i o n o f t h e d e f e n d a n t 

[ i s a l s o ] r e l e v a n t . ' " G r e en O i l , 539 So. 2d a t 223 ( q u o t i n g 

A e t n a L i f e I n s . Co. v. L a v o i , 505 So. 2d 1050, 10 62 ( A l a . 

1987) ( H o u s t o n , J . , c o n c u r r i n g s p e c i a l l y ) ( f a c t o r ( 3 ) ) ) . Ross 

p r o f i t s f r o m t h i s scheme by k e e p i n g t e n a n t s on p r o p e r t i e s 

u n t i l t h e y a r e e v i c t e d by j u d i c i a l a c t i o n , i n some c a s e s , l o n g 

a f t e r t h e i s s u a n c e o f t h e c e r t i f i c a t e s o f r e d e m p t i o n . I n t h i s 

c a s e , H u r t and B a x t e r p a i d Ross a p p r o x i m a t e l y $1,000 i n r e n t . 

A l t h o u g h Ross v a l u e s h i s a s s e t s a t $1,167,000, h i s 

t e s t i m o n y a t t h e Hammond h e a r i n g r e g a r d i n g h i s f i n a n c i a l 

c o n d i t i o n was c o n f u s i n g , a t b e s t , and f a i l e d t o e s t a b l i s h 

a n y t h i n g d e f i n i t i v e r e g a r d i n g h i s s t a t u s . (Green O i l f a c t o r 

( 4 ) . ) I n t h a t c o n n e c t i o n , t h e c i r c u i t c o u r t s t a t e d : "Ross has 
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n o t p r o v i d e d t h i s c o u r t c r e d i b l e e v i d e n c e upon w h i c h t o f u l l y 

j u d g e h i s f i n a n c i a l c o n d i t i o n . " I n d e e d , t h e e v i d e n c e he d i d 

o f f e r as t o h i s f i n a n c i a l c o n d i t i o n was r e f e r a b l e o n l y t o t h e 

t i m e o f t r i a l and l a t e r , r a t h e r t h a n t o t h e " t i m e o f t h e 

o c c u r r e n c e made t h e b a s i s o f t h e s u i t , " as r e q u i r e d by A l a . 

Code 1975, § 6 - 1 1 - 2 1 ( c ) , t o e s t a b l i s h t h e s p e c i f i c damages 

l i m i t a t i o n s p r o v i d e d i n § 6-11-21(b) f o r "a s m a l l b u s i n e s s . " 

V i e w i n g t h e s e f a c t o r s i n t o t o , i n c l u d i n g t h e l i m i t e d 

o b j e c t i v e t o be a c h i e v e d and t h e a b s e n c e o f any a c t u a l 

p e r s o n a l i n j u r y , we c o n c l u d e t h a t a $120,000 p u n i t i v e - d a m a g e s 

award i s s u f f i c i e n t t o p u n i s h Ross and t o d e t e r f u r t h e r 

c o n d u c t s i m i l a r t o t h a t e v i d e n c e d i n t h i s c a s e , w i t h o u t 

c o m p r o m i s i n g h i s d u e - p r o c e s s r i g h t s . 

I I I . C o n c l u s i o n 

I n c o n c l u s i o n , t h e p a r t i a l summary judgment i s a f f i r m e d . 

The j udgment e n t e r e d on t h e j u r y ' s p u n i t i v e - d a m a g e s v e r d i c t i s 

a f f i r m e d , on t h e c o n d i t i o n t h a t t h e R o s e n - R a g e r s f i l e w i t h 

t h i s C o u r t , w i t h i n 21 d a y s , a r e m i t t i t u r o f t h e p u n i t i v e -

damages award t o $120,000; o t h e r w i s e , t h e j udgment w i l l be 

r e v e r s e d and t h e c a u s e remanded f o r a new t r i a l on t h e i s s u e 

o f p u n i t i v e damages. 
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AFFIRMED IN PART AND AFFIRMED CONDITIONALLY IN PART. 

Cobb, C . J . , and L y o n s , S t u a r t , S m i t h , B o l i n , P a r k e r , and 

Shaw, J J . , c o n c u r . 
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