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LYONS, J u s t i c e . 

The a p p e l l a n t s i n t h i s a c t i o n a r e P i e r r e C h e s t a n g , 

C a s s a n d r a C h e s t a n g , M a t t i e B r o o k s , T i m o t h y J o h n s o n , P a m e l a 

J o h n s o n , J o s e p h K i t t r e l l , B e v e r l y K i t t r e l l , S t e p h e n P h i l l i p s , 

M i c h a e l P h i l l i p s , B i l l y Gene T u r n e r , and F r a n T u r n e r 

( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as " t h e homeowners"). 

They a r e 11 o f o v e r 160 p l a i n t i f f s who s u e d IPSCO S t e e l 

( A l a b a m a ) , I n c . , IPSCO A l a b a m a , L t d . , IPSCO C o n s t r u c t i o n , 

I n c . , and IPSCO, I n c . ( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as 

" I P S C O " ) , i n t h e M o b i l e C i r c u i t C o u r t . On November 17, 2008, 

t h e t r i a l c o u r t e n t e r e d a j u d g m e n t on a j u r y v e r d i c t a g a i n s t 

t h e homeowners and i n f a v o r o f IPSCO. The homeowners 

a p p e a l e d , and IPSCO S t e e l ( A l a b a m a ) , I n c . , c r o s s - a p p e a l e d . 

P r o c e d u r a l H i s t o r y 

On J u l y 1 , 2005, o v e r 160 r e s i d e n t s o f M o b i l e C o u n t y 

( " t h e p l a i n t i f f s " ) s u e d IPSCO, a l l e g i n g n u i s a n c e , n e g l i g e n c e , 

and w a n t o n n e s s . 1 The p l a i n t i f f s s u b s e q u e n t l y amended t h e i r 

c o m p l a i n t t o s t a t e a d d i t i o n a l c l a i m s o f t r e s p a s s and t h e t o r t 

o f o u t r a g e . A l l t h e p l a i n t i f f s ' c l a i m s were b a s e d on IPSCO's 

1The p l a i n t i f f s a l s o s u e d P a u l W i l s o n , J o h n Howley, and 
G r a n t S h o r t r i d g e ; however, t h o s e d e f e n d a n t s were d i s m i s s e d 
f r o m t h e a c t i o n on November 10, 2008. T h e i r d i s m i s s a l i s n o t 
a t i s s u e i n t h i s a p p e a l . 
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o p e r a t i o n o f a f a c i l i t y i n t h e A x i s community a t w h i c h i t 

m a n u f a c t u r e d s t e e l f r o m s c r a p m e t a l . The c o m p l a i n t s a l l e g e d 

t h a t IPSCO's f a c i l i t y made e x c e s s i v e n o i s e and t h a t i t 

p r o d u c e d fumes t h a t l e f t a r e s i d u e on t h e p l a i n t i f f s ' 

p r o p e r t i e s . IPSCO a n s w e r e d t h e c o m p l a i n t s , and t h e p a r t i e s 

e ngaged i n a l e n g t h y d i s c o v e r y p r o c e s s . P u r s u a n t t o an o r d e r 

o f t h e t r i a l c o u r t , t h e p a r t i e s a g r e e d t h a t t h e homeowners' 

c l a i m s w o u l d be t r i e d i n November 2008. The c l a i m s o f t h e 

o t h e r p l a i n t i f f s r e m a i n e d p e n d i n g b e f o r e t h e t r i a l c o u r t . 

B e f o r e t r i a l , p u r s u a n t t o a m o t i o n by IPSCO, t h e t r i a l 

c o u r t e n t e r e d a j u d g m e n t on t h e p l e a d i n g s i n IPSCO's f a v o r as 

t o t h e t o r t - o f - o u t r a g e c l a i m . The homeowners' r e m a i n i n g c l a i m s 

o f n u i s a n c e , n e g l i g e n c e , w a n t o n n e s s , and t r e s p a s s were t r i e d 

t o a j u r y f r o m November 3 t o November 14, 2008. A t t h e 

c l o s e o f t h e homeowners' c a s e - i n - c h i e f , IPSCO moved f o r a 

j u d g m e n t as a m a t t e r o f l a w ("JML") as t o a l l t h e homeowners' 

c l a i m s . The t r i a l c o u r t e n t e r e d a JML as t o t h e n e g l i g e n c e 

c l a i m and o r d e r e d t h a t t h e i s s u e o f p u n i t i v e damages w o u l d n o t 

be s u b m i t t e d t o t h e j u r y . The t r i a l c o u r t d e n i e d IPSCO's 

m o t i o n as t o t h e homeowners' n u i s a n c e and w a n t o n n e s s c l a i m s . 

A t t h e end o f t h e p r e s e n t a t i o n o f IPSCO's e v i d e n c e , IPSCO 
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a g a i n moved f o r a JML as t o t h e homeowners' c l a i m s o f 

n u i s a n c e , w a n t o n n e s s , and t r e s p a s s . A f t e r e x t e n s i v e o r a l 

argument on t h e m o t i o n , t h e t r i a l c o u r t e n t e r e d a JML f o r 

IPSCO on t h e homeowners' w a n t o n n e s s c l a i m and o r d e r e d t h a t t h e 

i s s u e o f m e n t a l - a n g u i s h damages w o u l d n o t be s u b m i t t e d t o t h e 

j u r y . As a r e s u l t , o n l y t h e homeowners' n u i s a n c e and t r e s p a s s 

c l a i m s were s u b m i t t e d t o t h e j u r y , and t h e t r i a l c o u r t d i d n o t 

i n s t r u c t t h e j u r y on p u n i t i v e damages and damages f o r m e n t a l 

a n g u i s h . A d d i t i o n a l l y , t h e homeowners and IPSCO e a c h 

r e q u e s t e d s e v e r a l j u r y i n s t r u c t i o n s , w h i c h t h e t r i a l c o u r t 

r e f u s e d . On November 14, 2008, t h e j u r y r e t u r n e d a v e r d i c t 

f o r IPSCO on t h e homeowners' n u i s a n c e and t r e s p a s s c l a i m s . 

The t r i a l c o u r t e n t e r e d a judgment on t h e v e r d i c t on November 

17, 2008. 

On December 9, 2008, t h e homeowners moved f o r a new t r i a l 

on numerous g r o u n d s u n d e r R u l e 5 0 ( b ) , A l a . R. C i v . P. The 

t r i a l c o u r t d e n i e d t h e m o t i o n on F e b r u a r y 6, 2009. B e c a u s e 

t h e c l a i m s o f t h e o t h e r p l a i n t i f f s r e m a i n e d p e n d i n g , t h e 

homeowners moved f o r t h e c e r t i f i c a t i o n o f a f i n a l j udgment on 

t h e i r c l a i m s u n d e r R u l e 5 4 ( b ) , A l a . R. C i v . P. The t r i a l 

c o u r t g r a n t e d t h a t m o t i o n , and t h e homeowners f i l e d a t i m e l y 
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n o t i c e o f a p p e a l on M a r c h 16, 2009. IPSCO S t e e l ( A l a b a m a ) , 

I n c . s u b s e q u e n t l y f i l e d a n o t i c e o f c r o s s - a p p e a l . 

F a c t u a l B a c k g r o u n d 

I . B a c k g r o u n d 

D u r i n g t h e i r c a s e - i n - c h i e f , t h e homeowners p r e s e n t e d t o 

t h e j u r y e x c e r p t s f r o m t h e v i d e o d e p o s i t i o n s o f t h r e e IPSCO 

e m p l o y e e s . However, t h e t e s t i m o n y p r e s e n t e d by v i d e o was n o t 

t r a n s c r i b e d i n t o t h e r e p o r t e r ' s t r a n s c r i p t . The r e c o r d shows 

t h a t e a c h v i d e o d e p o s i t i o n was s t o p p e d and s t a r t e d m u l t i p l e 

t i m e s ; h owever, t h e r e c o r d does n o t show what p a r t s o f t h e 

d e p o s i t i o n s were p r e s e n t e d t o t h e j u r y . T h e r e f o r e , we w i l l 

n o t c o n s i d e r t h i s t e s t i m o n y b e c a u s e t o do so w o u l d r e q u i r e 

u n a c c e p t a b l e s p e c u l a t i o n . 

The e v i d e n c e i n c l u d e d i n t h e r e c o r d on a p p e a l shows t h e 

f o l l o w i n g r e l e v a n t f a c t s . The homeowners a l l l i v e i n o r n e a r 

t h e A x i s community i n M o b i l e C o u n t y . I n 2000 o r 2001, IPSCO 

c o n s t r u c t e d a f a c i l i t y i n A x i s a t w h i c h i t m a n u f a c t u r e s s t e e l 

f r o m s c r a p m e t a l . S e v e r a l o t h e r i n d u s t r i a l f a c i l i t i e s a r e 

l o c a t e d i n t h e A x i s community, b u t IPSCO's f a c i l i t y i s t h e 

o n l y one t h a t m a n u f a c t u r e s s t e e l p r o d u c t s . IPSCO began 

o p e r a t i o n s a t i t s A x i s f a c i l i t y i n 2001. U n l e s s IPSCO s t o p s 
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p r o d u c t i o n f o r m a i n t e n a n c e , i t o p e r a t e s i t s f a c i l i t y 24 h o u r s 

a day, 7 days a week. 

The homeowners t e s t i f i e d t h a t , a f t e r IPSCO s t a r t e d 

o p e r a t i n g i t s f a c i l i t y , a d u s t began t o s e t t l e on t h e i r 

p r o p e r t i e s and c o n t i n u e d t o s e t t l e and t o a c c u m u l a t e t h r o u g h 

t h e d a t e o f t r i a l . They m a i n t a i n t h a t t h e d u s t o r i g i n a t e d 

f r o m IPSCO's f a c i l i t y . The homeowners a l s o t e s t i f i e d t h a t , 

b e g i n n i n g i n 2001, t h e y were f r e q u e n t l y awakened by l o u d 

n o i s e s c o ming f r o m t h e a r e a o f IPSCO's f a c i l i t y . The 

homeowners a s s e r t t h a t t h e d u s t and n o i s e have damaged t h e i r 

p r o p e r t y v a l u e s and t h a t t h e y have s u f f e r e d m e n t a l a n g u i s h as 

a r e s u l t o f IPSCO's a c t i v i t i e s . 

B e f o r e t r i a l , IPSCO moved i n l i m i n e t o e x c l u d e e v i d e n c e 

t h a t i t had r e c e i v e d c o m p l a i n t s f r o m i n d i v i d u a l s o t h e r t h a n 

t h e homeowners. IPSCO's m o t i o n was n o t made a p a r t o f t h e 

r e c o r d on a p p e a l . The t r i a l c o u r t g r a n t e d IPSCO's m o t i o n and, 

by t h e l a n g u a g e o f t h e o r d e r , e x c l u d e d e v i d e n c e i n d i c a t i n g 

t h a t IPSCO had r e c e i v e d c o m p l a i n t s r e g a r d i n g b o t h n o i s e and 

d u s t f r o m i n d i v i d u a l s o t h e r t h a n t h e homeowners. However, i n 

d i s c u s s i n g t h e t r i a l c o u r t ' s r u l i n g on t h e m o t i o n i n l i m i n e 

i m m e d i a t e l y b e f o r e t h e t r i a l b e g an, t h e t r i a l c o u r t and t h e 
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homeowners' c o u n s e l spoke o n l y o f d i s a l l o w i n g s u c h c o m p l a i n t s 

r e l a t e d t o n o i s e . To p r e s e r v e t h e r e c o r d , t h e homeowners 

s u b m i t t e d t o t h e t r i a l c o u r t IPSCO's r e c o r d s o f t e l e p h o n e 

c a l l s i t had r e c e i v e d f r o m n e a r b y r e s i d e n t s c o m p l a i n i n g o f 

n o i s e f r o m IPSCO's f a c i l i t y . The homeowners d i d n o t s u b m i t 

any documents s h o w i n g t h a t IPSCO had r e c e i v e d c o m p l a i n t s f r o m 

i n d i v i d u a l s o t h e r t h a n t h e homeowners o f d u s t c o m i n g f r o m i t s 

f a c i l i t y . 

IPSCO a l s o moved i n l i m i n e t o e x c l u d e t e s t i m o n y f r o m 

p l a i n t i f f s o t h e r t h a n t h e homeowners. The t r i a l c o u r t g r a n t e d 

IPSCO's m o t i o n and, t o p r e s e r v e t h e r e c o r d , t h e homeowners 

s u b m i t t e d t o t h e t r i a l c o u r t t h e d e p o s i t i o n t r a n s c r i p t s o f 

s e v e r a l p l a i n t i f f s whose c l a i m s were n o t t h e n g o i n g t o t r i a l . 

As t h e t r i a l b e g a n , however, t h e t r i a l c o u r t a d v i s e d t h e j u r y 

t h a t t h e t r i a l was p a r t o f a l a r g e r c a s e " i n v o l v i n g many more 

names and p l a i n t i f f s . " 

I I . IPSCO's O p e r a t i o n s 

A t i t s f a c i l i t y i n A x i s , IPSCO u s e s an e l e c t r i c a r c 

f u r n a c e ("EAF"). D u r i n g t h e m a n u f a c t u r i n g p r o c e s s , 100 t o n s 

o f s c r a p m e t a l i s d r o p p e d f r o m a b u c k e t i n t o t h e EAF, where 

t h e s c r a p m e t a l i s m e l t e d . L i m e i s i n t r o d u c e d i n t o t h e 
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r e s u l t i n g l i q u i d , s e p a r a t i n g l i q u i d s t e e l f r o m l i g h t e r 

m a t e r i a l s i n t h e s c r a p commonly known as s l a g . The s l a g i s 

t h e n p o u r e d o f f , c o o l e d , and c r u s h e d i n t o a u s e a b l e m a t e r i a l 

much l i k e g r a v e l . Once s e p a r a t e d f r o m t h e s l a g , t h e l i q u i d 

s t e e l i s c o o l e d and f o r m e d i n t o s h e e t s . 

I n t h e EAF, t h e s c r a p m e t a l i s h e a t e d t o more t h a n 6,000 

d e g r e e s , so h o t t h a t m e t a l fumes a r e p r o d u c e d . 2 The fumes 

e v e n t u a l l y c o o l and s e t t l e i n t o a d u s t known as EAF d u s t . The 

homeowners p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t EAF d u s t i s a 

h a z a r d o u s w a s t e . IPSCO p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t EAF 

d u s t i s n o t a h a z a r d o u s w a s t e . 

IPSCO's r e p r e s e n t a t i v e s and e x p e r t w i t n e s s e s t e s t i f i e d i n 

d e t a i l a b o u t IPSCO's e f f o r t s t o c a p t u r e and c o n t r o l t h e EAF 

d u s t a t i t s A x i s f a c i l i t y . IPSCO's w i t n e s s e s t e s t i f i e d t h a t 

i t s m e l t shop, where t h e EAF i s l o c a t e d , i s c o m p l e t e l y 

e n c l o s e d . B a s e d on p i c t u r e s he had s e e n , t h e homeowners' 

e x p e r t i n e n v i r o n m e n t a l management, F r e d H a r t , t e s t i f i e d t h a t 

he b e l i e v e d t h a t t h e m e l t shop was n o t f u l l y e n c l o s e d , t h u s 

a l l o w i n g EAF d u s t t o e s c a p e i n t o t h e e n v i r o n m e n t . However, on 

2The w i t n e s s e s who t e s t i f i e d t o t h i s f a c t d i d n o t s p e c i f y 
w h e t h e r t h e s c r a p m e t a l i s h e a t e d t o 6,000 d e g r e e s F a h r e n h e i t 
o r 6,000 d e g r e e s C e l s i u s . 
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c r o s s - e x a m i n a t i o n , H a r t a d m i t t e d t h a t he had n e v e r v i s i t e d 

IPSCO's f a c i l i t y . IPSCO's r e p r e s e n t a t i v e s t e s t i f i e d t h a t , i n 

t h e m e l t shop, m e t a l fumes r i s i n g f r o m t h e EAF a r e c a p t u r e d i n 

d u c t s and d i r e c t e d t o w a r d a b a ghouse where t h e fumes a r e 

c o o l e d t o EAF d u s t . The EAF d u s t i s t h e n e i t h e r a l l o w e d t o 

s e t t l e on t h e baghouse f l o o r o r i s d i r e c t e d t o an e x t e n s i v e 

s e r i e s o f f i l t e r s t h a t remove i t f r o m t h e a i r . F i l t e r e d a i r 

i s t h e n r e l e a s e d f r o m t h e b aghouse s t a c k . The baghouse and 

t h e b aghouse s t a c k a r e m o n i t o r e d e l e c t r o n i c a l l y and v i s u a l l y 

by IPSCO p e r s o n n e l 24 h o u r s a day, 7 days a week. 

A c e r t a i n amount o f p a r t i c u l a t e m a t t e r i s p r e s e n t i n t h e 

a i r r e l e a s e d f r o m t h e b aghouse s t a c k . The p a r t i e s p r e s e n t e d 

c o n f l i c t i n g e v i d e n c e r e g a r d i n g w h e t h e r t h e p a r t i c u l a t e m a t t e r 

i s a h a z a r d o u s w a s t e . The homeowners' e x p e r t w i t n e s s e s 

t e s t i f i e d t h a t t h e p a r t i c u l a t e m a t t e r i s o f t h e same c h e m i c a l 

makeup as EAF d u s t and, t h e r e f o r e , i s a h a z a r d o u s w a s t e t h a t 

i s b e i n g r e l e a s e d i n t o t h e e n v i r o n m e n t . The homeowners a l s o 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t a model p r e p a r e d b e f o r e 

IPSCO's A x i s f a c i l i t y was b u i l t p r e d i c t e d t h a t p a r t i c u l a t e 

m a t t e r f r o m t h e b a ghouse s t a c k w o u l d t r a v e l b e y o n d t h e 

b o u n d a r i e s o f IPSCO's p r o p e r t y . IPSCO's r e p r e s e n t a t i v e s and 
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e x p e r t w i t n e s s e s t e s t i f i e d t h a t o n l y a m i n u s c u l e amount o f 

p a r t i c u l a t e m a t t e r i s r e l e a s e d f r o m t h e baghouse s t a c k and 

t h a t t h e p a r t i c u l a t e m a t t e r i s n o t a h a z a r d o u s w a s t e . They 

f u r t h e r t e s t i f i e d t h a t IPSCO i s i n c o m p l i a n c e w i t h a l l 

a p p l i c a b l e s t a t e and f e d e r a l r e g u l a t i o n s r e g a r d i n g 

e n v i r o n m e n t a l e m i s s i o n s . 

The EAF d u s t c o l l e c t e d i n t h e ba g h o u s e i s c l a s s i f i e d by 

t h e U n i t e d S t a t e s E n v i r o n m e n t a l P r o t e c t i o n A g e n c y ("EPA") as 

h a z a r d o u s w a s t e no. K061 ("K061 d u s t " ) . 3 IPSCO's 

r e p r e s e n t a t i v e s t e s t i f i e d t h a t o n l y t h e EAF d u s t c o l l e c t e d i n 

t h e baghouse i s c l a s s i f i e d as K061 b e c a u s e t h a t d u s t i s h i g h l y 

c o n c e n t r a t e d . H a r t , t h e homeowner's e x p e r t , t e s t i f i e d t h a t 

w a s t e c l a s s i f i e d as K061 i s c o n s i d e r e d h a z a r d o u s b e c a u s e i t 

c o n t a i n s chromium, l e a d , cadmium, and o t h e r h e a v y m e t a l s t h a t 

a r e n o n d e g r a d a b l e and t h a t can be h a z a r d o u s t o human h e a l t h . 

The p a r t i e s p r e s e n t e d c o n f l i c t i n g e v i d e n c e r e g a r d i n g how much 

K061 d u s t IPSCO p r o d u c e s a t i t s A x i s f a c i l i t y e a c h d a y ; 

however, i t i s u n d i s p u t e d t h a t t h e f a c i l i t y p r o d u c e s a t l e a s t 

3 S e e , e.g., 40 C.F.R. § 2 6 1 . 3 2 ( a ) ( " T h e f o l l o w i n g s o l i d 
w a s t e s a r e l i s t e d h a z a r d o u s w a s t e s f r o m s p e c i f i c s o u r c e s 
u n l e s s t h e y a r e e x c l u d e d u n d e r [ o t h e r s e c t i o n s ] . ... K 0 6 1 - ¬
E m i s s i o n c o n t r o l d u s t / s l u d g e f r o m t h e p r i m a r y p r o d u c t i o n o f 
s t e e l i n e l e c t r i c f u r n a c e s . " ) . 
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s e v e r a l t o n s o f K061 d u s t e a c h day i t i s i n o p e r a t i o n . I t i s 

a l s o u n d i s p u t e d t h a t , b e c a u s e K061 d u s t i s a powdery 

s u b s t a n c e , i t c a r r i e s a r i s k o f w i n d d i s p e r s a l i f r e l e a s e d t o 

t h e a t m o s p h e r e . 

I t i s u n d i s p u t e d t h a t IPSCO must d i s p o s e o f K061 d u s t 

u s i n g s p e c i a l p r a c t i c e s , most o f t h e d e t a i l s o f w h i c h a r e n o t 

r e l e v a n t t o t h i s a p p e a l . U l t i m a t e l y , h owever, t h e r e c o r d 

shows t h a t IPSCO c o l l e c t s t h e K061 d u s t i t p r o d u c e s and 

t r a n s p o r t s i t v i a t r u c k o r r a i l t o f a c i l i t i e s s p e c i a l l y 

l i c e n s e d t o p e r f o r m d i s p o s a l o f K061 d u s t , i n c l u d i n g a 

f a c i l i t y i n E m e l l e o p e r a t e d by Waste Management, I n c . ("Waste 

Management"). N o t a b l y , m a t e r i a l s c l a s s i f i e d as K061 may n o t 

be d i s p o s e d o f by d i l u t i o n ; as a r e s u l t , any m a t e r i a l s t h a t 

come i n t o c o n t a c t w i t h m a t e r i a l s c l a s s i f i e d as K061 a r e 

t h e r e a f t e r c o n s i d e r e d h a z a r d o u s m a t e r i a l s r e q u i r i n g d i s p o s a l 

as K061. 

The homeowners p r e s e n t e d a s e r i e s o f e - m a i l s b e tween 

e m p l o y e e s o f IPSCO and Waste Management i n 2003. The e - m a i l s 

s t a t e d t h a t IPSCO had p r e v i o u s l y e x p e c t e d t o s e n d f o r d i s p o s a l 

a t E m e l l e s h i p m e n t s made up o f 0-20% s o i l and 8 0 - 1 0 0 % K 0 6 1 ; 

h owever, IPSCO r e q u e s t e d t h a t t h e amount o f s o i l be i n c r e a s e d 
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t o 40-60%. When Waste Management e m p l o y e e s i n q u i r e d as t o t h e 

c a u s e o f t h e i n c r e a s e i n t h e amount o f s o i l , IPSCO's e m p l o y e e s 

r e s p o n d e d s t a t i n g : " [ T ] h e w a s t e i s g e n e r a t e d f r o m g e n e r a l 

m a i n t e n a n c e c l e a n u p a r o u n d t h e b a g h o u s e . O u t s i d e where t h e 

d u s t has m i g r a t e d by t h e w i n d and o f f b o o t s t h e y w i l l 

r o u t i n e l y s c r a p e t h e d u s t f r o m t h e s o i l . T h i s i s where t h e 

e x t r a s o i l i s c o m i n g f r o m . " 

The homeowners a l s o p r e s e n t e d o v e r 460 s h i p p i n g r e c o r d s 

g e n e r a t e d i n t h e K 0 6 1 - d i s p o s a l p r o c e s s . Those r e c o r d s e a c h 

c o n t a i n e d a " w a s t e - p r o f i l e summary" t h a t d e s c r i b e d t h e 

s h i p m e n t s IPSCO s e n t t o Waste Management f o r d i s p o s a l as 4 0 ¬

6 0 % K061 d u s t , 0-20% d e b r i s c o n t a m i n a t e d w i t h K061 d u s t , and 

4 0 - 6 0 % s o i l c o n t a m i n a t e d w i t h K061 d u s t . The w a s t e - p r o f i l e 

summaries a l s o c o n t a i n e d p r i n t e d t e x t s t a t i n g : " E x c e s s s o i l i s 

g e n e r a t e d f r o m c l e a n up a r o u n d t h e b a g h o u s e . The d u s t has 

m i g r a t e d by t h e w i n d and o f f b o o t s . They w i l l r o u t i n e l y 

s c r a p e t h e d u s t f r o m s o i l p e r [ I P S C O ' s e m p l o y e e s ] . " Many o f 

t h e 460 r e c o r d s a l s o i n c l u d e d f o r m s t h a t had been stamped w i t h 

t h e t e r m " w i n d d i s p e r s a l . " B a s e d on t h e s e d o c u m e n t s , H a r t 

o p i n e d t h a t a s i g n i f i c a n t amount o f K061 d u s t r e g u l a r l y 

e s c a p e s i n t o t h e e n v i r o n m e n t f r o m IPSCO's f a c i l i t i e s . H a r t 
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a l s o s t a t e d t h a t K061 d u s t and EAF d u s t c o u l d e s c a p e f r o m 

IPSCO's A x i s f a c i l i t y when t r u c k s and r a i l c a r s a r e l o a d e d , 

u n l o a d e d , and t r a n s p o r t e d f r o m t h e f a c i l i t y . 

IPSCO p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t t h e t e r m " w i n d 

d i s p e r s a l " i n t h e s h i p p i n g r e c o r d s was p l a c e d on t h o s e r e c o r d s 

b y Waste Management and t h a t t h e t e r m r e f e r e n c e d t h e p o t e n t i a l 

f o r w i n d d i s p e r s a l a t Waste Management's f a c i l i t i e s , n o t a t 

IPSCO. IPSCO a l s o p r e s e n t e d t e s t i m o n y t h a t t h e r e c o r d s 

s t a t i n g p e r c e n t a g e s o f K061 d u s t and s o i l d e s c r i b e d what 

m a t e r i a l s IPSCO c o u l d s h i p , n o t m a t e r i a l s t h a t i t a c t u a l l y 

s h i p p e d . IPSCO's r e p r e s e n t a t i v e t e s t i f i e d t h a t o t h e r 

documents showed t h a t , o f t h e more t h a n 460 s h i p m e n t s 

r e f e r e n c e d , o n l y 11 a c t u a l l y c o n t a i n e d s o i l . 

I I I . D ust On t h e Homeowners' P r o p e r t i e s 

The homeowners g e n e r a l l y d e s c r i b e d t h e d u s t t h a t s e t t l e d 

on t h e i r p r o p e r t i e s a f t e r IPSCO began o p e r a t i o n s as g r e y o r 

b l a c k and s t a t e d t h a t i t a c c u m u l a t e d on t h e i r p l a n t s , t h e i r 

v e h i c l e s , and t h e i r h o u s e s . Some o f t h e homeowners t e s t i f i e d 

t h a t t h e d u s t c a u s e d t h e i r o u t d o o r f l o w e r s , g a r d e n s , and o t h e r 

p l a n t s t o d i e . On c r o s s - e x a m i n a t i o n , h owever, t h e s e 

homeowners a d m i t t e d t h a t r e c e n t p h o t o g r a p h s o f t h e i r h o u s e s 
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showed l i v i n g p l a n t s and g a r d e n s . 4 Some o f t h e homeowners 

t e s t i f i e d t h a t t h e d u s t n eeded t o be c l e a n e d f r o m t h e i r h o u s e s 

c o n t i n u a l l y and t h a t i t made t h e i r h o u s e s u g l y . O t h e r 

homeowners t e s t i f i e d t h a t t h e y no l o n g e r e n j o y e d b e i n g 

o u t d o o r s on t h e i r p r o p e r t i e s b e c a u s e o f t h e d u s t . 

The homeowners and IPSCO e a c h p r e s e n t e d e x t e n s i v e and 

c o n f l i c t i n g e v i d e n c e r e g a r d i n g w h e t h e r t h e d u s t on t h e 

homeowners' p r o p e r t i e s was EAF d u s t f r o m IPSCO's f a c i l i t y . 

IPSCO m a i n t a i n s t h a t i t c a p t u r e s a l l t h e d u s t p r o d u c e d by i t s 

EAF and t h a t none i s r e l e a s e d i n t o t h e e n v i r o n m e n t s a v e t h e 

n e g l i g i b l e amount o f p a r t i c u l a t e m a t t e r r e l e a s e d f r o m t h e 

baghouse s t a c k . The homeowners m a i n t a i n t h a t some o f t h e K061 

d u s t and o t h e r EAF d u s t r e g u l a r l y e s c a p e f r o m IPSCO's f a c i l i t y 

and a r e c a r r i e d by t h e w i n d t o t h e homeowners' p r o p e r t i e s . 

The homeowners p r e s e n t e d t e s t i m o n y f r o m Dr. Wayne 

I s p h o r d i n g , a f o r e n s i c m i n e r a l o l o g i s t and g e o l o g i s t . IPSCO 

a t t e m p t e d t o e x c l u d e I s p h o r d i n g ' s t e s t i m o n y on t h e g r o u n d t h a t 

i t d i d n o t s a t i s f y t h e r e q u i r e m e n t s o f D a u b e r t v. M e r r e l l Dow  

P h a r m a c e u t i c a l s , I n c . , 509 U.S. 589 ( 1 9 9 3 ) . The t r i a l c o u r t 

4 W i t h o u t a d m i t t i n g t h a t EAF d u s t i s on t h e homeowners' 
p r o p e r t i e s , IPSCO a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t EAF 
d u s t has been u s e d as a f e r t i l i z e r . 
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d e n i e d IPSCO's m o t i o n s , o v e r r u l e d i t s o b j e c t i o n s , and a l l o w e d 

I s p h o r d i n g t o t e s t i f y as an e x p e r t w i t n e s s u n d e r R u l e 702, 

A l a . R. E v i d . 

I s p h o r d i n g t e s t i f i e d t h a t he c o l l e c t e d s a m p l e s o f t h e 

d u s t f r o m t h e homeowners' p r o p e r t i e s and removed m a g n e t i c 

m a t e r i a l f r o m t h e d u s t and t e s t e d t h e m a g n e t i c c o n t e n t . 

I s p h o r d i n g c o n c l u d e d : "[W]hen we examine t h [ e ] m a g n e t i c 

m a t e r i a l u n d e r n e a t h a m i c r o s c o p e , i t i s i d e n t i c a l t o t h e 

m a t e r i a l t h a t we had as a sample o f b a ghouse d u s t . " 

I s p h o r d i n g a l s o f o u n d t h a t t h e amount o f m a g n e t i c m a t e r i a l i n 

t h e s a m p l e s e x c e e d e d what s h o u l d have been p r e s e n t n a t u r a l l y . 

IPSCO o b j e c t e d t o t h i s t e s t i m o n y and n o t e d t h a t I s p h o r d i n g 

d e t e r m i n e d what s h o u l d have been p r e s e n t n a t u r a l l y by 

r e f e r e n c i n g o n l y l o c a t i o n s o u t s i d e t h e A x i s community. 

I s p h o r d i n g t e s t i f i e d t h a t a f t e r he f i n i s h e d t e s t i n g t h e 

m a g n e t i c m a t e r i a l he had removed f r o m t h e d u s t s a m p l e s , he 

r e t u r n e d them t o t h e d u s t s a m p l e s t a k e n f r o m t h e homeowners' 

p r o p e r t i e s and s e n t t h e s a m p l e s t o a l a b o r a t o r y f o r a c h e m i c a l 

a n a l y s i s . I s p h o r d i n g t h e n compared t h e r e s u l t s o f t h e 

c h e m i c a l a n a l y s i s o f t h e d u s t s a m p l e s f r o m t h e homeowners' 

p r o p e r t i e s w i t h t h e r e s u l t s o f s a m p l e s o f EAF d u s t t a k e n f r o m 
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i n s i d e IPSCO's b a g h o u s e . I s p h o r d i n g t e s t i f i e d t h a t t h e EAF 

d u s t c o n t a i n e d a r s e n i c , cadmium, chromium, i r o n , l e a d , 

manganese, n i c k e l , v a n a d i u m , and z i n c . Manganese, I s p h o r d i n g 

t e s t i f i e d , o c c u r s n a t u r a l l y , b u t i s a m e t a l u s e d u n i q u e l y i n 

t h e s t e e l - m a k i n g p r o c e s s . I s p h o r d i n g t h e n t e s t i f i e d t h a t most 

o f t h e d u s t s a m p l e s t a k e n f r o m t h e homeowners' p r o p e r t i e s 

c o n t a i n e d h i g h e r c o n c e n t r a t i o n s t h a n s h o u l d have o c c u r r e d 

n a t u r a l l y o f t h e m e t a l s manganese, a r s e n i c , cadmium, chromium, 

and m e r c u r y , a l t h o u g h some o f t h e s a m p l e s c o n t a i n e d 

c o n c e n t r a t i o n s l o w e r t h a n s h o u l d have o c c u r r e d n a t u r a l l y . 

B a s e d on h i s v i s u a l e x a m i n a t i o n o f t h e m a g n e t i c m a t e r i a l and 

t h e r e s u l t s o f t h e c h e m i c a l a n a l y s i s o f t h e s a m p l e s - ¬

p a r t i c u l a r l y t h e p r e s e n c e o f manganese, w h i c h I s p h o r d i n g 

c h a r a c t e r i z e d as a " f i n g e r p r i n t " o f s t e e l - m a k i n g - - I s p h o r d i n g 

o p i n e d t h a t t h e d u s t on t h e homeowners' p r o p e r t i e s came f r o m 

IPSCO's f a c i l i t y , t h e n e a r e s t s o u r c e o f a l a r g e amount o f 

manganese. 

On c r o s s - e x a m i n a t i o n , IPSCO c h a l l e n g e d I s p h o r d i n g ' s 

m e t h o d o l o g y on s e v e r a l b a s e s . S p e c i f i c a l l y , IPSCO n o t e d t h a t 

I s p h o r d i n g c o m b i n e d d u s t f r o m m u l t i p l e l o c a t i o n s on e a c h 

homeowner's p r o p e r t y . IPSCO a l s o n o t e d t h a t I s p h o r d i n g f a i l e d 
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t o f o l l o w q u a l i t y - c o n t r o l and q u a l i t y - a s s u r a n c e p r o c e d u r e s and 

t h a t h i s methods were n o t s u p p o r t e d by s c i e n t i f i c l i t e r a t u r e . 

S p e c i f i c a l l y r e g a r d i n g q u a l i t y c o n t r o l and q u a l i t y a s s u r a n c e , 

IPSCO n o t e d t h a t I s p h o r d i n g f a i l e d t o f o l l o w c e r t a i n c h a i n - o f -

c u s t o d y p r o c e d u r e s and t h a t he e x p o s e d t h e s a m p l e s t o a 

l a b o r a t o r y e n v i r o n m e n t and m a n i p u l a t e d them b e f o r e s u b m i t t i n g 

them f o r a c h e m i c a l a n a l y s i s . IPSCO's e x p e r t w i t n e s s , Dr. 

A t u l l S a l h o l t r a , a c i v i l e n g i n e e r and an e x p e r t i n 

e n v i r o n m e n t a l m o d e l i n g , s t a t e d t h a t I s p h o r d i n g ' s i n v e s t i g a t i o n 

was " s l o p p y , u n p r o f e s s i o n a l , and n o t r e l i a b l e . " S a l h o l t r a 

a l s o s t a t e d : " I d o n ' t t h i n k we can make any c o n c l u s i o n s t h a t 

a r e d e f e n s i b l e b a s e d on h i s d a t a ... and c e r t a i n l y t h e 

c o n c l u s i o n s t h a t he has a r e n o t r e l i a b l e a t a l l . " IPSCO a l s o 

c h a l l e n g e d I s p h o r d i n g ' s c r e d i b i l i t y , s h o w i n g t h a t he had 

m i s s t a t e d f a c t s when t e s t i f y i n g b e f o r e j u r i e s i n two p r i o r 

c a s e s . 

B a s e d on I s p h o r d i n g ' s c o n c l u s i o n s , H a r t t e s t i f i e d t h a t he 

b e l i e v e d t h a t t h e d u s t on t h e homeowners' p r o p e r t i e s was K061 

d u s t and o t h e r EAF d u s t and t h a t i t g o t t o t h e homeowners' 

p r o p e r t i e s t h r o u g h t h e a i r . H a r t t e s t i f i e d t h a t I s p h o r d i n g ' s 

r e s u l t s showed t h a t t h e m e t a l s p r e s e n t on t h e homeowners' 
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p r o p e r t i e s were p r e s e n t a t l e v e l s h i g h e r t h a n s c r e e n i n g 

s t a n d a r d s f o r r e s i d e n t i a l s o i l s s e t by t h e Alabama R i s k B a s e d 

C o r r e c t i v e A c t i o n p r o g r a m ("RBCA") e s t a b l i s h e d u n d e r t h e 

R e s o u r c e C o n s e r v a t i o n and R e c o v e r y A c t o f 1976 ("RCRA"), Pub. 

L. 94-580, O c t . 21, 1976, 90 S t a t . 2795. 

IPSCO's e x p e r t , S a l h o l t r a , c o a u t h o r e d t h e RBCA s c r e e n i n g 

s t a n d a r d s H a r t r e l i e d on. S a l h o l t r a t e s t i f i e d t h a t t h e 

s t a n d a r d s were p r e l i m i n a r y and t h a t a t e s t r e s u l t s h o w i n g 

l e v e l s h i g h e r t h a n t h o s e s p e c i f i e d i n t h e RBCA "does n o t mean 

t h a t t h e r e i s a p r o b l e m . I t j u s t means t h a t f u r t h e r 

e v a l u a t i o n has t o be done." A c c o r d i n g t o S a l h o l t r a , i n s u c h 

a c a s e t h e RBCA g u i d a n c e document " s t r o n g l y s u g g e s t s t h a t you 

r e - e v a l u a t e t h e s i t u a t i o n t o see i f t h e r e i s a p r o b l e m o r n o t 

b e c a u s e t h e s e a r e p r e l i m i n a r y s c r e e n i n g v a l u e s . They a r e j u s t 

t h e v e r y v e r y c o n s e r v a t i v e v a l u e s . ... I t ' s n o t p r o o f f o r 

any b o d y ' s o p i n i o n , ... u n t i l you go t o t h e n e x t l e v e l . " 

However, i t i s u n d i s p u t e d t h a t a d d i t i o n a l t e s t i n g o f t h e d u s t 

on t h e homeowners' p r o p e r t y was n o t done, e i t h e r by t h e 

homeowners o r by IPSCO. 

S a l h o l t r a s t a t e d h i s o p i n i o n t h a t t h e r e was no e v i d e n c e 

i n d i c a t i n g t h a t IPSCO had c o n t a m i n a t e d t h e homeowners' 
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p r o p e r t i e s . S a l h o l t r a s t a t e d : 

"[W]e a l w a y s l o o k a t t h e s o u r c e f i r s t where t h e 
a l l e g e d c o n t a m i n a t i o n o r c h e m i c a l s a r e b e i n g e m i t t e d 
and you see w h at's h a p p e n i n g t h e r e . ... And i f you 
f i n d a t t h e s o u r c e you do n o t have a p r o b l e m . And 
when we s a y a p r o b l e m , we mean t h a t i t i s i n 
c o m p l i a n c e w i t h f e d e r a l and s t a t e r e q u i r e m e n t s ... 
t h e y a r e v e r y s t r i c t s t a n d a r d s . So i f you meet 
t h o s e s t a n d a r d s a t t h e s o u r c e a t t h e o r i g i n , t h e n 
you r e a l l y do n o t need t o do a n y t h i n g e l s e , b e c a u s e 
t h a t t e l l s you t h a t i t i s s a f e and t h a t t h e r e i s no 
u n a c c e p t a b l e , no c o n t a m i n a t i o n b e i n g d e p o s i t e d 
anywhere i n t h e n e i g h b o r h o o d ... f r o m t h a t s o u r c e . " 

I n l a t e 2005, a f t e r t h e p l a i n t i f f s had f i l e d s u i t and i n 

r e s p o n s e t o c o m p l a i n t s t h a t d u s t f r o m i t s f a c i l i t y was 

c o n t a m i n a t i n g r e s i d e n t i a l p r o p e r t i e s i n t h e A x i s c o m m u n i t y , 5 

IPSCO h i r e d a company known as A m b i e n t A i r S e r v i c e s , I n c . 

("Ambient A i r " ) , t o measure t h e p o l l u t a n t s i n t h e a i r n e a r i t s 

f a c i l i t y . A m b i e n t A i r i n s t a l l e d s i x a i r m o n i t o r s a t two 

l o c a t i o n s on t h e s o u t h end o f IPSCO's p r o p e r t y , t o w a r d t h e 

homeowners' p r o p e r t i e s . The m o n i t o r s m e a s u r e d a l l p o l l u t a n t s 

i n t h e a m b i e n t a i r a r o u n d t h e m o n i t o r s , n o t j u s t p o l l u t a n t s 

f r o m a p a r t i c u l a r s o u r c e . A m b i e n t A i r ' s r e p r e s e n t a t i v e 

t e s t i f i e d t h a t f r o m December 2005 t o e a r l y 2008, t h e m o n i t o r s 

d i d n o t measure any p o l l u t i o n l e v e l s t h a t e x c e e d e d t h e 

5The r e c o r d does n o t i n c l u d e any d e t a i l s r e g a r d i n g t h e 
s u b s t a n c e o r c i r c u m s t a n c e s o f t h e s e c o m p l a i n t s . 
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N a t i o n a l A m b i e n t A i r Q u a l i t y S t a n d a r d s ("NAAQS") l i m i t o f 150 

m i c r o g r a m s p e r c u b i c m e t e r e s t a b l i s h e d by t h e EPA. 6 See, 

e.g., 42 U.S.C. § 7409. However, on c r o s s - e x a m i n a t i o n , 

A m b i e n t A i r ' s r e p r e s e n t a t i v e t e s t i f i e d t h a t A m b i e n t A i r d i d 

no t t e s t t h e c h e m i c a l c o n t e n t o f t h e m a t e r i a l s c o l l e c t e d by 

i t s f i l t e r s . I t i s u n d i s p u t e d t h a t t h e homeowners d i d n o t 

p e r f o r m any a i r m o n i t o r i n g . 

B a s e d on t h e r e s u l t s o f A m b i e n t A i r ' s m o n i t o r i n g and on 

S a l h o l t r a ' s s t a t e m e n t t h a t i f t h e NAAQS a r e s a t i s f i e d , " i t i s 

s a f e " and t h e r e i s "no c o n t a m i n a t i o n b e i n g d e p o s i t e d anywhere 

i n t h e n e i g h b o r h o o d , " IPSCO m a i n t a i n e d t h a t t h e d u s t t h a t 

s e t t l e d on t h e homeowners' p r o p e r t i e s does n o t o r i g i n a t e f r o m 

i t s f a c i l i t y . 

To s u p p o r t i t s p o s i t i o n , IPSCO a l s o p r e s e n t e d t e s t i m o n y 

and documents r e g a r d i n g i n v e s t i g a t i o n s done by t h e Al a b a m a 

D e p a r t m e n t o f E n v i r o n m e n t a l Management ("ADEM"). B e f o r e 

t r i a l , t h e homeowners moved i n l i m i n e t o e x c l u d e t h e ADEM 

docum e n t s , a r g u i n g t h a t t h e y were i r r e l e v a n t , i m m a t e r i a l , 

u n a u t h e n t i c a t e d , and d i r e c t e d " t o w a r d an u l t i m a t e i s s u e . " The 

homeowners a l s o a r g u e d t h a t a l e t t e r f r o m ADEM t o S t a t e 

6A m i c r o g r a m i s one m i l l i o n t h o f a gram. 
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R e p r e s e n t a t i v e R u s t y G l o v e r s h o u l d be e x c l u d e d as p r e j u d i c i a l . 

N o t a b l y , t h e r e a r e two l e t t e r s f r o m ADEM t o R e p r e s e n t a t i v e 

G l o v e r i n t h e r e c o r d on a p p e a l ; h o w e v e r , t h e homeowners' 

m o t i o n d i d n o t s p e c i f y w h i c h l e t t e r t h e homeowners s o u g h t t o 

e x c l u d e . The t r i a l c o u r t made t h e f o l l o w i n g w r i t t e n r u l i n g on 

t h e homeowners' m o t i o n : 

"Any r e f e r e n c e o r s u g g e s t i o n t o t h e j u r y t h a t ADEM 
has d e t e r m i n e d t h a t IPSCO i s n o t c a u s i n g any 
p r o b l e m s as an o p i n i o n on t h e u l t i m a t e i s s u e , 
g r a n t e d as t o u l t i m a t e i s s u e . ... Any r e f e r e n c e o r 
s u g g e s t i o n t h a t ADEM has d e t e r m i n e d t h a t t h e r e i s no 
p o l l u t i o n f r o m p a r t i c u l a t e on t h e p l a i n t i f f s ' 
p r o p e r t i e s , g r a n t e d e x c e p t f o r c r o s s e x a m i n a t i o n . " 

The homeowners d i d n o t s e e k any c l a r i f i c a t i o n o f t h e t r i a l 

c o u r t ' s r u l i n g s o r r e q u e s t any s t a n d i n g o b j e c t i o n t o t h e 

a d m i s s i o n o f any o f t h e ADEM documents. 

E a r l y i n t h e t r i a l , t h e f i r s t w i t n e s s r e f e r e n c e d t h e ADEM 

docum e n t s , b u t IPSCO d i d n o t i m m e d i a t e l y p r e s e n t t h e documents 

t o t h e j u r y . B e f o r e IPSCO d i d s o , t h e f o l l o w i n g d i s c u s s i o n 

o c c u r r e d b e tween t h e t r i a l c o u r t and c o u n s e l f o r t h e 

homeowners d u r i n g an argument r e g a r d i n g IPSCO's o b j e c t i o n s t o 

t h e a d m i s s i o n o f I s p h o r d i n g ' s w r i t t e n r e p o r t : 

" C o u n s e l : " W e l l , t h e n l e t me a d d r e s s t h i s . They 

21 



1080713, 1080815 

have a l e t t e r t o R u s t y G l o v e r [ 7 ] t h a t ' s n o t even 
s i g n e d by a s c i e n t i s t a b o u t s a m p l e s t h a t were t a k e n 
a t l o c a t i o n s t h e y c a n ' t even i d e n t i f y , b u t has t h e 
i m p r i m a t u r o f an a p p r o v a l o f a s t a t e a g e n c y i n a 
l e t t e r 

" T r i a l C o u r t : I'm g o i n g t o do t h i s . I'm g o i n g t o 
a l l o w t h a t l e t t e r t o be r e a d , b u t i t ' s n o t g o i n g 
b a c k t o t h e j u r y . 

" C o u n s e l : A l l r i g h t . " 

S u b s e q u e n t l y , IPSCO showed t h e j u r y - - a n d s o l i c i t e d t e s t i m o n y 

r e g a r d i n g - - m u l t i p l e l e t t e r s f r o m ADEM t o R e p r e s e n t a t i v e 

G l o v e r , l e t t e r s f r o m ADEM t o IPSCO, l e t t e r s f r o m ADEM t o o t h e r 

i n d i v i d u a l s , a l e t t e r f r o m IPSCO t o ADEM, and an i n t e r n a l ADEM 

memorandum. IPSCO u s e d t h e s e documents r e p e a t e d l y d u r i n g i t s 

c r o s s - e x a m i n a t i o n o f t h e homeowners' w i t n e s s e s and d u r i n g i t s 

d i r e c t e x a m i n a t i o n s o f i t s own w i t n e s s e s . E x c e p t f o r t h e 

d i s c u s s i o n q u o t e d a b o v e , t h e homeowners n e v e r o b j e c t e d t o 

IPSCO's use o f t h e s e documents d u r i n g t r i a l o r i t s 

s o l i c i t a t i o n o f t e s t i m o n y r e g a r d i n g ADEM and i t s a c t i v i t i e s 

and f i n d i n g s c o n c e r n i n g IPSCO's A x i s f a c i l i t y . On s e v e r a l 

o c c a s i o n s d u r i n g t r i a l , c o u n s e l f o r t h e homeowners r e a d f r o m 

and showed t h e ADEM documents t o t h e j u r y . C o u n s e l f o r t h e 

homeowners a l s o s o l i c i t e d t e s t i m o n y r e g a r d i n g ADEM's 

7Once a g a i n , t h e homeowners d i d n o t s p e c i f y w h i c h l e t t e r 
f r o m ADEM t o R e p r e s e n t a t i v e G l o v e r t h e y were r e f e r e n c i n g . 
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A l t h o u g h i t i s a p p a r e n t t h a t some o f t h e ADEM documents 

d i s c u s s e d d u r i n g t r i a l were n o t i n c l u d e d i n t h e r e c o r d on 

a p p e a l , t h e f o l l o w i n g f a c t s r e g a r d i n g ADEM and i t s a c t i o n s 

were p r e s e n t e d t o t h e j u r y . I n 2003, ADEM r e c e i v e d c o m p l a i n t s 

r e g a r d i n g d u s t on r e s i d e n t i a l p r o p e r t i e s i n t h e A x i s 

community. R e p r e s e n t a t i v e G l o v e r made i n q u i r e s t o ADEM 

c o n c e r n i n g t h e c o m p l a i n t s . I n r e s p o n s e , ADEM s e n t an 

i n s p e c t o r t o c o l l e c t s a m p l e s f r o m t h e c o m p l a i n a n t s ' 

p r o p e r t i e s . A September 29, 2003, l e t t e r f r o m ADEM t o 

R e p r e s e n t a t i v e G l o v e r e x p l a i n e d ADEM's f i n d i n g s as f o l l o w s : 

"[ADEM] has a n a l y z e d t h e s e s a m p l e s m i c r o s c o p i c a l l y 
i n o r d e r t o i d e n t i f y t h e c o n s t i t u e n t s o f t h e 
m a t e r i a l . B a s e d on t h e a n a l y s e s , i t a p p e a r s t h a t a 
p o r t i o n o f t h e c o n s t i t u e n t s c o u l d have o r i g i n a t e d 
f r o m a s t e e l m i l l . However, g i v e n t h e 
i n d u s t r i a l i z a t i o n o f t h e a r e a and t h e u n c e r t a i n t i e s 
i n h e r e n t i n m i c r o s c o p i c a n a l y s i s , we c a n n o t 
d e f i n i t e l y d e t e r m i n e a t t h i s t i m e w h e t h e r [ I P S C O ] i s 
a p r i m e s o u r c e o f t h i s b l a c k d u s t . " 

ADEM s e n t p o r t i o n s o f t h e s a m p l e s i t t o o k t o I P S C O ; IPSCO's 

m i c r o s c o p i c t e s t i n g o f t h e s a m p l e s p r o d u c e d s i m i l a r r e s u l t s . 

S u b s e q u e n t l y , ADEM i n s t a l l e d two a i r m o n i t o r s a t t h e 

s o u t h end o f IPSCO's p r o p e r t y t o , as i t e x p l a i n e d t o 

R e p r e s e n t a t i v e G l o v e r , " c o l l e c t and measure p a r t i c u l a t e m a t t e r 
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i n t h e s u r r o u n d i n g a m b i e n t a i r . " On A p r i l 9, 2004, ADEM s e n t 

a l e t t e r t o R e p r e s e n t a t i v e G l o v e r r e g a r d i n g i t s f i n d i n g s , 

s t a t i n g : "The d a t a [ c o l l e c t e d by t h e a i r m o n i t o r s ] i n d i c a t e s 

p a r t i c u l a t e m a t t e r c o n c e n t r a t i o n s a t l e v e l s e x p e c t e d i n a 

r u r a l ( n o n - i n d u s t r i a l i z e d ) a r e a , i . e . , no e x c e s s i v e l e v e l s o f 

d u s t i n d i c a t i n g a c o n t r i b u t i n g i n d u s t r i a l s o u r c e have been 

m e a s u r e d . " A J u l y 19, 2004, l e t t e r f r o m ADEM t o c o u n s e l f o r 

t h e homeowners r e p o r t e d i d e n t i c a l f i n d i n g s . A d d i t i o n a l l y , i t 

i s a p p a r e n t f r o m t h e t e s t i m o n y o f s e v e r a l w i t n e s s e s t h a t ADEM 

w r o t e t o R e p r e s e n t a t i v e G l o v e r on o t h e r o c c a s i o n s and r e p o r t e d 

i d e n t i c a l f i n d i n g s f r o m i t s c o n t i n u e d m o n i t o r i n g . 

IPSCO's r e p r e s e n t a t i v e s a l s o t e s t i f i e d t h a t ADEM o f t e n 

p e r f o r m e d u n a n n o u n c e d i n s p e c t i o n s o f i t s A x i s f a c i l i t y . IPSCO 

p r e s e n t e d a F e b r u a r y 4, 2005, i n t e r n a l ADEM memorandum 

r e g a r d i n g an un a n n o u n c e d i n s p e c t i o n o f IPSCO's A x i s f a c i l i t y 

on J a n u a r y 3, 2005. I n t h e memorandum, t h e i n s p e c t o r r e p o r t e d 

t h a t h i s i n s p e c t i o n was p r o m p t e d by an anonymous c o m p l a i n t 

t h a t K061 d u s t was b e i n g r e l e a s e d i n t o t h e e n v i r o n m e n t f r o m 

IPSCO's A x i s f a c i l i t y . The memorandum d e s c r i b e s i n d e t a i l t h e 

i n s p e c t o r ' s o b s e r v a t i o n s and t h e n s t a t e s t h e i n s p e c t o r ' s 

c o n c l u s i o n s : " A f t e r c o m p l e t i n g t h e e n t i r e i n s p e c t i o n , I f o u n d 
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no e v i d e n c e t o s u b s t a n t i a t e t h e c l a i m o f h a z a r d o u s w a s t e s 

b e i n g r e l e a s e d t o e n v i r o n m e n t . " 

B e f o r e IPSCO r e s t e d i t s c a s e , i t r e q u e s t e d t h a t t h e ADEM 

documents be s u b m i t t e d i n t o e v i d e n c e . The f o l l o w i n g 

d i s c u s s i o n t h e n t o o k p l a c e b e t w e e n t h e t r i a l c o u r t and c o u n s e l 

f o r t h e homeowners: 

" C o u n s e l : And i t was my u n d e r s t a n d i n g , b a s e d on 
ar g u m e n t s t h a t were made b e f o r e and d u r i n g t h e 
t r i a l , t h a t w h i l e we c o u l d use ADEM documents t o 
examine w i t n e s s e s w i t h , we were n o t g o i n g t o have 
them go b a c k t o t h e j u r y . We o b j e c t e d t o any o f 
them t o b e g i n w i t h and s t a n d on t h o s e o b j e c t i o n s . 

" T r i a l C o u r t : I b e l i e v e t h e c o u r t - - m y o p i n i o n was 
t h a t i f t h e y c o n t a i n e d o p i n i o n s , t h a t t h e o p i n i o n s 
c o u l d be r e a d i n t o e v i d e n c e , b u t t h a t t h e documents 
t h e m s e l v e s w o u l d n ' t go b a c k . And t h e y can be u s e d 
i n c l o s i n g a r g u m e n t s " 

C o u n s e l f o r IPSCO t h e n n o t e d t h a t s e v e r a l o f t h e ADEM 

documents had been u s e d by c o u n s e l f o r t h e homeowners i n 

e x a m i n a t i o n and n o t e d t h a t t h e documents had been d i s p l a y e d 

f o r t h e j u r y . 

R e g a r d i n g one ADEM do c u m e n t - - a document t h a t was n o t made 

a p a r t o f t h e r e c o r d on a p p e a l - - t h e t r i a l c o u r t s t a t e d : " I ' l l 

a l l o w i t i n t o e v i d e n c e , b u t n o t t o go b a c k t o [ t h e j u r y ] as a 

s t a n d a l o n e e x h i b i t . " R e g a r d i n g t h e o t h e r ADEM documents 

o f f e r e d by IPSCO, c o u n s e l f o r t h e homeowners s t a t e d : "And I 
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u n d e r s t a n d t h e c o u r t ' s r u l i n g on t h o s e i s t h e same. I n o t h e r 

w o r d s , t h o s e documents t h a t c o n t a i n o p i n i o n s , t h e y c a n use 

them i n c l o s i n g a rgument, and t h e o p i n i o n s have been a d m i t t e d 

i n t o e v i d e n c e , b u t t h e documents t h e m s e l v e s w i t h t h e o p i n i o n s 

i n them c a n n o t go b a c k t o t h e j u r y . " The t r i a l c o u r t 

r e s p o n d e d : " C o r r e c t . T h a t ' s my same r u l i n g . I t w i l l be 

c o n s i s t e n t on t h a t document, t o o . T h e y a r e a d m i t t e d s u b j e c t 

t o t h a t q u a l i f i c a t i o n . " C o u n s e l f o r t h e homeowners d i d n o t 

o t h e r w i s e o b j e c t o r s t a t e a ny a r g u m e n t s t o t h e a d m i s s i o n o r 

use o f t h e ADEM documents d u r i n g t r i a l . 

I V . C o m p l a i n e d - o f N o i s e 

The homeowners t e s t i f i e d t h a t a f t e r IPSCO began o p e r a t i n g 

i t s f a c i l i t y i n A x i s , t h e y were f r e q u e n t l y awakened d u r i n g t h e 

n i g h t b y l o u d b o oming, b a n g i n g , c r a s h i n g , c l a n g i n g , r o a r i n g , 

b e e p i n g , s i r e n s , and e x p l o s i o n s t h a t seemed t o come f r o m t h e 

d i r e c t i o n o f IPSCO's f a c i l i t y . The homeowners t e s t i f i e d t h a t 

t h e y c o u l d h e a r t h e n o i s e s c l e a r l y i n s i d e t h e i r h o u s e s and 

t h a t t h e n o i s e s o c c u r r e d b o t h a t n i g h t and d u r i n g t h e day. 

None o f t h e homeowners had c o m p l a i n e d t o t h e i r p h y s i c i a n s 

a b o u t a l o s s o f s l e e p . S e v e r a l homeowners t e s t i f i e d t h a t t h e 

n o i s e s were s t a r t l i n g and t h a t t h e y were o f t e n s c a r e d b y them. 
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S e v e r a l homeowners t e s t i f i e d t h a t t h e y no l o n g e r e n j o y e d t h e i r 

h o u s e s as much as t h e y had b e f o r e t h e n o i s e s b egan. 

One homeowner t e s t i f i e d t h a t he was awakened b y t h e 

n o i s e s a p p r o x i m a t e l y 22 o u t o f 30 days i n M a r c h 2007. 

However, IPSCO p r e s e n t e d t e s t i m o n y t h a t i t s f a c i l i t y was 

c o m p l e t e l y s h u t down f o r m a i n t e n a n c e f r o m M a r c h 7 u n t i l M a r c h 

21, 2007. IPSCO a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t 

s e v e r a l o f t h e homeowners l i v e n e a r r a i l r o a d t r a c k s and o f t e n 

h e a r n o i s e f r o m p a s s i n g t r a i n s and t h a t some o f t h e homeowners 

a r e f r e q u e n t l y awakened a t n i g h t f o r r e a s o n s u n r e l a t e d t o 

n o i s e . 

IPSCO p r e s e n t e d e v i d e n c e f r o m an e x p e r t w i t n e s s who had 

m e a s u r e d t h e sounds and v i b r a t i o n s n e a r some o f t h e 

h omeowners' p r o p e r t i e s . He t e s t i f i e d t h a t he t o o k 

measurements d u r i n g t h e day and a t n i g h t and t h a t he o b s e r v e d 

a l o t o f a c t i v i t y n e a r t h e h omeowners' p r o p e r t i e s s u c h as 

t r a f f i c , t r a i n s , and o t h e r a m b i e n t n o i s e s . B a s e d on h i s 

m e a s u rements, t h e w i t n e s s c o n c l u d e d t h a t t h e r e were no sounds 

c o m i n g f r o m IPSCO t h a t c o u l d be d e t e c t e d a t t h e homeowners' 

p r o p e r t i e s . On c r o s s - e x a m i n a t i o n , however, t h e e x p e r t 

a d m i t t e d t h a t he t o o k measurements f o r o n l y s h o r t p e r i o d s . 
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V. Damages 

The homeowners e a c h t e s t i f i e d t h a t t h e y b e l i e v e d t h a t t h e 

n o i s e and d u s t had d i m i n i s h e d t h e i r p r o p e r t y v a l u e s 

s i g n i f i c a n t l y . On c r o s s - e x a m i n a t i o n , s e v e r a l o f t h e 

homeowners t e s t i f i e d t h a t t h e y knew t h a t t h e i r p r o p e r t i e s were 

n e a r an i n d u s t r i a l a r e a when t h e y p u r c h a s e d them. The 

homeowners p r e s e n t e d t h e t e s t i m o n y o f an a p p r a i s e r who 

e s t i m a t e d t h a t t h e homeowners' p r o p e r t i e s had d i m i n i s h e d i n 

v a l u e by 50%. On c r o s s - e x a m i n a t i o n , t h e a p p r a i s e r t e s t i f i e d 

t h a t he b a s e d h i s o p i n i o n l a r g e l y on I s p h o r d i n g ' s f i n d i n g s and 

on h i s s u p p o s i t i o n s r e g a r d i n g what p o t e n t i a l b u y e r s m i g h t be 

w i l l i n g t o p a y , n o t on a c t u a l home s a l e s i n t h e a r e a . On 

c r o s s - e x a m i n a t i o n , IPSCO a l s o n o t e d t h a t some new h o u s e s had 

been b u i l t i n t h e A x i s community a f t e r IPSCO began o p e r a t i o n s 

and t h a t , a f t e r IPSCO s t a r t e d i t s o p e r a t i o n s , one homeowner 

had moved c l o s e r t o IPSCO's f a c i l i t y . 

The homeowners a l s o t e s t i f i e d t h a t t h e n o i s e and t h e d u s t 

on t h e i r p r o p e r t i e s had c a u s e d them m e n t a l a n g u i s h . One 

homeowner t e s t i f i e d t h a t she f e l t u p s e t , f r u s t r a t e d , and 

a l o n e . A n o t h e r homeowner t e s t i f i e d t h a t he f e l t l i k e t h e d u s t 

made h i s house l o o k u g l y and t h a t he had p l a n n e d t o l i v e o u t 
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h i s l i f e a t t h a t house b u t t h a t t h a t had ch a n g e d . A n o t h e r 

t e s t i f i e d t h a t she f e l t a n g r y , u p s e t , and d e p r e s s e d , t h a t she 

f e l t l i k e t h e r e was n o t h i n g she c o u l d do, and t h a t she had 

once t a k e n p r i d e i n h e r house b u t t h a t she no l o n g e r f e l t s a f e 

t h e r e . A n o t h e r t e s t i f i e d t h a t t h e d u s t and n o i s e made him 

" f e e l l i k e a f i l t h y c l a s s c i t i z e n " and t h a t he had been 

"dumped o n . " He t e s t i f i e d t h a t he d i d n o t e n j o y h i s p r o p e r t y 

as much any more, t h a t he f e l t " s t u c k , " and t h a t he f e l t l i k e 

t h e money he p a i d f o r t h e p r o p e r t y had been s t o l e n f r o m h im. 

A n o t h e r homeowner t e s t i f i e d t h a t t h e s i t u a t i o n b r o k e h e r h e a r t 

and t h a t she w o u l d n o t have b o u g h t h e r p r o p e r t y i f she had 

known a b o u t t h e d u s t and n o i s e . S e v e r a l homeowners t e s t i f i e d 

t h a t t h e y were f r u s t r a t e d and u p s e t by t h e s i t u a t i o n . A n o t h e r 

homeowner t e s t i f i e d t h a t t h e s i t u a t i o n made h e r f e e l " f i l t h y . " 

She a l s o s t a t e d : " I f e e l l i k e a bomb has gone o f f i n my l i f e , 

i n my h e a r t . " 

A n a l y s i s 

I n t h e i r b r i e f on a p p e a l , t h e homeowners a r g u e t h a t t h e 

judgment a g a i n s t them and i n f a v o r o f IPSCO b a s e d on t h e j u r y 

v e r d i c t s h o u l d be r e v e r s e d on s e v e r a l g r o u n d s . S p e c i f i c a l l y , 

t h e homeowners a r g u e t h a t t h e t r i a l c o u r t e r r e d 1 ) i n 
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a d m i t t i n g ADEM documents i n t o e v i d e n c e ; 2 ) i n r e f u s i n g t o g i v e 

t h r e e o f t h e homeowners' r e q u e s t e d j u r y c h a r g e s ; 3) i n 

g r a n t i n g a JML f o r IPSCO as t o t h e i r w a n t o n n e s s c l a i m ; 4) i n 

r e f u s i n g t o s u b m i t t h e i s s u e o f p u n i t i v e damages t o t h e j u r y ; 

and 5) i n r e f u s i n g t o s u b m i t t h e i s s u e o f m e n t a l - a n g u i s h 

damages t o t h e j u r y . 8 I n i t s c r o s s - a p p e a l , IPSCO S t e e l 

( A l a b a m a ) , I n c . , a r g u e s t h a t , b e c a u s e t h e c l a i m s o f p l a i n t i f f s 

o t h e r t h a n t h e homeowners r e m a i n p e n d i n g b e f o r e t h e t r i a l 

c o u r t and i s s u e s r e g a r d i n g I s p h o r d i n g ' s q u a l i f i c a t i o n s t o 

t e s t i f y as an e x p e r t w i t n e s s w i l l l i k e l y a r i s e a g a i n when 

t h o s e c l a i m s a r e t r i e d , t h i s C o u r t s h o u l d o v e r r u l e i t s 

d e c i s i o n i n C o u r t a u l d s F i b e r s v. Long, 779 So. 2d 198 ( A l a . 

2 0 0 0 ) , and a d o p t t h e s t a n d a r d s s t a t e d i n D a u b e r t v. M e r r e l l  

Dow P h a r m a c e u t i c a l s , I n c . , 509 U.S. 589 ( 1 9 9 3 ) . 

I . ADEM Documents 

The homeowners a r g u e t h a t t h e t r i a l c o u r t e r r e d i n 

a d m i t t i n g " v a r i o u s documents p r e p a r e d by [ A D E M ] " i n t o 

e v i d e n c e . (Homeowners' b r i e f , a t 22.) I n t h e i r p r i n c i p a l 

8 W i t h o u t c i t i n g a u t h o r i t y , t h e homeowners a l s o a r g u e t h a t 
t h e t r i a l c o u r t e r r e d i n d e n y i n g t h e i r m o t i o n f o r a new t r i a l . 
B e c a u s e t h e homeowners have f a i l e d t o a d e q u a t e l y s u p p o r t t h i s 
argument as r e q u i r e d by R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., we 
w i l l n o t c o n s i d e r i t . See, e.g., Jimmy Day P l u m b i n g &  
H e a t i n g , I n c . v. S m i t h , 964 So. 2d 1, 9 ( A l a . 2 0 0 7 ) . 
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