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I . F a c t s and P r o c e d u r a l H i s t o r y 

Kennedy owned a 1 . 5 5 - a c r e p a r c e l o f b e a c h f r o n t p r o p e r t y 

i n Orange B e a c h ("the p r o p e r t y " ) . I n A p r i l 2004, B o l e s and 

Kennedy e n t e r e d i n t o a c o n t r a c t f o r B o l e s t o p u r c h a s e t h e 

p r o p e r t y ("the p u r c h a s e a g r e e m e n t " ) . B e f o r e t h e c l o s i n g , on 

J u l y 2, 2004, B o l e s a s s i g n e d t h e c o n t r a c t t o B I , a D e l a w a r e 

c o r p o r a t i o n he s o l e l y owned. 

The p u r c h a s e p r i c e o f t h e p r o p e r t y was $3.7 m i l l i o n . BI 

p a i d Kennedy $370,000 as an i n i t i a l down payment, and BI 

e x e c u t e d a p r o m i s s o r y n o t e i n f a v o r o f Kennedy f o r $ 3 . 3 3 

m i l l i o n . The t e r m s o f t h e n o t e r e q u i r e d a m o n t h l y i n t e r e s t 

payment o f $16,650 f o r f i v e y e a r s and t h e n a b a l l o o n payment 

o f t h e p r i n c i p a l , $ 3 . 3 3 m i l l i o n , w o u l d be due on J u l y 2, 2009. 

R e l e v a n t t o t h i s a p p e a l , t h e p r o m i s s o r y n o t e c o n t a i n s a 

p r e p a y m e n t p r o v i s i o n , w h i c h s t a t e s : " [ B I ] may p r e p a y t h i s 

N o t e , i n i t s e n t i r e t y , i n c l u d i n g a l l i n t e r e s t and p r i n c i p a l 

t h e n due, upon payment o f a p e n a l t y e q u a l t o f i v e p e r c e n t 

(5.0%) o f t h e amount b e i n g p r e p a i d . " 

On t h e day o f t h e c l o s i n g , BI was n o t q u a l i f i e d t o do 

b u s i n e s s w i t h i n t h e S t a t e o f A l a b a m a . I n l i g h t o f t h i s f a c t , 

Kennedy and BI a l s o e n t e r e d i n t o a " p o s t - c l o s i n g a g r e e m e n t , " 
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on J u l y 2, 2004, p u r s u a n t t o w h i c h BI a g r e e d t o q u a l i f y t o do 

b u s i n e s s i n t h e S t a t e o f Alabama by J u l y 31, 2 0 0 4. The p o s t -

c l o s i n g agreement p r o v i d e s t h a t "as a m a t e r i a l i n d u c e m e n t " f o r 

Kennedy t o c l o s e t h e l o a n , " [ K e n n e d y ] has r e q u i r e d t h a t t h i s 

A greement be e x e c u t e d and d e l i v e r e d t o [ h i m ] . " The agreement 

f u r t h e r p r o v i d e s t h a t B I ' s f a i l u r e t o q u a l i f y t o do b u s i n e s s 

i n t h e S t a t e o f Alabama by J u l y 31, 2004, " s h a l l c o n s t i t u t e a 

d e f a u l t u n d e r t h e L o a n . " BI and B o l e s a s s e r t t h a t as t h e 

r e s u l t o f a m i s t a k e o f t h e i r c o u n s e l , BI d i d n o t q u a l i f y t o do 

b u s i n e s s i n t h e S t a t e o f Alabama u n t i l J u l y 5, 2 0 0 5. 

U nder t h e t e r m s o f t h e p u r c h a s e a g r e e m e n t , Kennedy deeded 

t h e p r o p e r t y t o BI b u t r e s e r v e d a v e n d o r ' s l i e n d eed f o r t h e 

p r o p e r t y u n t i l t h e n o t e was p a i d o f f . Kennedy t e s t i f i e d t h a t 

as p a r t o f t h e s a l e o f t h e p r o p e r t y B o l e s a l s o o r a l l y a g r e e d 

t o g i v e Kennedy a r i g h t o f f i r s t r e f u s a l t o r e p u r c h a s e t h e 

p r o p e r t y . B o l e s d e n i e s t h a t he gave Kennedy a r i g h t o f f i r s t 

r e f u s a l . 

I n A p r i l 2005, an i n d i v i d u a l named Rex H a l l c o n t r a c t e d 

w i t h BI t o p u r c h a s e t h e p r o p e r t y f o r n e a r l y $16 m i l l i o n . BI 

and B o l e s a s s e r t t h a t H a l l s o u g h t t o a s s e m b l e p u r c h a s e 

c o n t r a c t s on s e v e r a l a d j o i n i n g p r o p e r t i e s f o r t h e d e v e l o p m e n t 
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o f c o n d o m i n i u m s and t h a t t h e p u r c h a s e p r i c e o f $16 m i l l i o n was 

c o n s i s t e n t w i t h t h e a p p r a i s e d v a l u e o f t h e p r o p e r t y u n d e r a 

m u l t i f a m i l y - z o n i n g c l a s s i f i c a t i o n ( a t t h a t t i m e t h e p r o p e r t y 

was c l a s s i f i e d as " R S - 1 " ) . The agreement p r o v i d e d H a l l w i t h 

a 45-day d u e - d i l i g e n c e p e r i o d i n w h i c h he c o u l d t e r m i n a t e t h e 

agreement i n h i s a b s o l u t e d i s c r e t i o n . D u r i n g t h i s 45-day 

p e r i o d B o l e s t o l d Kennedy t h a t BI had e n t e r e d i n t o an 

agreement t o s e l l t h e p r o p e r t y and t h a t BI p l a n n e d t o p r e p a y 

t h e p r o m i s s o r y n o t e i n t h e n e a r f u t u r e . B o l e s t e s t i f i e d t h a t 

when he t o l d Kennedy o f t h e agreement t o s e l l t h e p r o p e r t y , 

Kennedy became a g i t a t e d and s t a t e d t h a t he needed " t o make 

some more money o u t o f t h a t d e a l . " B o l e s f u r t h e r t e s t i f i e d 

t h a t Kennedy r e q u e s t e d a c o p y o f t h e agreement between BI and 

H a l l "so t h a t he c o u l d go t o ... t h e p u r c h a s e r s , t o g e t t h e 

money o u t o f them," and s a i d t h a t " i f t h a t d o e s n ' t happen o r 

i f you d o n ' t pay me, t h e n I'm g o i n g t o have t o g e t my l a w y e r s 

i n v o l v e d . " 

A f o r m e r employee o f W a c h o v i a Bank, M i c h a e l T a r l t o n , 

t e s t i f i e d t h a t t h e ba n k had a p p r o v e d B o l e s f o r a l o a n t o pay 

o f f t h e n o t e on t h e p r o p e r t y . T a r l t o n t e s t i f i e d t h a t " [ t ] h e 

c r e d i t u n d e r w r i t e r n o t i f i e d me t h a t t h e l o a n was a p p r o v e d , and 
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I t h e n n o t i f i e d Mr. B o l e s t h a t t h e l o a n was a p p r o v e d . " 

T a r l t o n f u r t h e r t e s t i f i e d t h a t t h e c r e d i t u n d e r w r i t e r n o t i f i e d 

B o l e s ' s c o u n s e l t h a t t h e ba n k had a p p r o v e d t h e l o a n and t h a t 

" [ t ] h e bank was r e a d y t o w i r e t h e money [on June 28 o r 29, 

2 0 0 5 ] . " 

C o u n s e l f o r BI and B o l e s f a x e d and m a i l e d a l e t t e r d a t e d 

June 29, 2005, t o Kennedy's c o u n s e l s t a t i n g , among o t h e r 

t h i n g s , t h a t BI and B o l e s had " s e c u r e d a l t e r n a t e f i n a n c i n g and 

w i l l p ay o f f Mr. Kennedy." The l e t t e r f u r t h e r s t a t e s : 

" P e r o u r c a l c u l a t i o n s , t h e t o t a l amount o f p r i n c i p a l 
and i n t e r e s t due t o y o u r c l i e n t as o f J u l y 2, 2005, 
i s $3,346,500.00 p l u s t h e 5% p e n a l t y o f 
$ 1 6 6 , 5 0 0 . 0 0 [ 1 ] f o r a t o t a l p a y o f f o f $3,515,000.00. 
F u r t h e r , t h e r e w i l l be a p e r diem i n t e r e s t c h a r g e o f 
$555.00. P l e a s e c o n f i r m t h a t t h e above p a y o f f i s 
c o r r e c t and f o r w a r d me w i r i n g i n s t r u c t i o n s f o r y o u r 
c l i e n t ( o r t o y o u r t r u s t a c c o u n t , i f we a r e t o make 
payment t o you on b e h a l f o f y o u r c l i e n t ) as soon as 
p o s s i b l e so t h a t t h e t o t a l f u n d s can be p a i d t o y o u r 
c l i e n t . " 

The n e x t day, June 30, 2005, c o u n s e l f o r BI and B o l e s 

f a x e d and m a i l e d a n o t h e r l e t t e r t o Kennedy's c o u n s e l ' s 

s t a t i n g : 

"We have r e c a l c u l a t e d t h e p a y o f f , and n o t e t h a t 
t h e r e was a s m a l l m a t h e m a t i c a l e r r o r . As o f J u l y 2, 
2005, t h e t o t a l p a y o f f t o y o u r c l i e n t i s 

1The p e n a l t y amount a p p e a r s t o be b a s e d on t h e p r i n c i p a l 
amount o f $3.33 m i l l i o n . 
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$3,513,150.00. P l e a s e c o n f i r m , i n w r i t i n g , t h a t 
t h i s r e v i s e d p a y o f f i s c o r r e c t and n o t i f y me 
i m m e d i a t e l y w i t h w i r i n g i n s t r u c t i o n s so t h a t t h e r e 
w i l l be no d e l a y i n p a y i n g y o u r c l i e n t o f f . I f I 
have n o t h e a r d f r o m y o u , w i t h r e s p e c t t o t h e p a y o f f 
and w i r i n g i n s t r u c t i o n s , by 5:00 E.D.T. t o d a y , I 
w i l l assume t h a t t h e above p a y o f f i s c o r r e c t and I 
w i l l w i r e t h e p r o c e e d s t o [our l o c a l c o u n s e l ' s ] 
t r u s t a c c o u n t , and he w i l l d e l i v e r a p a y o f f c h e c k t o 
you t o m o r r o w . " 

P r e s u m a b l y i n r e s p o n s e t o t h i s l e t t e r , K e n n e d y ' s c o u n s e l 

f a x e d c o u n s e l f o r BI and B o l e s a n o t e on June 30, 2005, 

s t a t i n g : 

"As o f 4:00 p.m. E.D.T. Mr. Kennedy has f i l e d a 
C o m p l a i n t i n t h e C i r c u i t C o u r t o f B a l d w i n C o u n t y , 
A l a b a m a . U n t i l t h e i s s u e s a d d r e s s e d i n t h e 
c o m p l a i n t a r e r e s o l v e d , Mr. Kennedy w i l l n o t a c c e p t 
any f u n d s t e n d e r e d t o pay o f f t h e P r o m i s s o r y N o t e 
s e c u r i n g t h e P r o p e r t y a t i s s u e i n t h e c o m p l a i n t . " 

B o l e s n e v e r c l o s e d t h e l o a n w i t h W a c h o v i a o r s e n t t h e 

p r e p a y m e n t t e n d e r t o Kennedy. 

The c o m p l a i n t Kennedy f i l e d a g a i n s t BI and B o l e s i n t h e 

B a l d w i n C i r c u i t C o u r t c o n t a i n e d t h r e e c o u n t s . The f i r s t c o u n t 

a l l e g e d t h a t BI had b r e a c h e d t h e p o s t - c l o s i n g a greement by 

f a i l i n g t o q u a l i f y t o do b u s i n e s s i n t h e S t a t e o f Alabama by 

J u l y 31, 2004. The s e c o n d c o u n t a l l e g e d t h a t BI f r a u d u l e n t l y 

i n d u c e d Kennedy t o e n t e r i n t o t h e p u r c h a s e agreement by 

p r o v i d i n g h i m an o r a l r i g h t o f f i r s t r e f u s a l t o r e p u r c h a s e t h e 
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p r o p e r t y . The t h i r d c o u n t a l l e g e d t h a t B I had d e f a u l t e d on 

" t h e s e c u r i t y d o c u m e n t s " and t h e p o s t - c l o s i n g a greement by 

f a i l i n g t o keep t h e p r o p e r t y i n good r e p a i r and c o n d i t i o n . 

The same day, June 30 , 2005, Kennedy f i l e d i n t h e B a l d w i n 

P r o b a t e C o u r t a n o t i c e o f l i s pendens as t o t h e p r o p e r t y . See 

§ 3 5 - 4 - 1 3 1 ( a ) , A l a . Code 1975. 

B I and B o l e s f i l e d n i n e c o u n t e r c l a i m s a g a i n s t Kennedy on 

J u l y 8, 2005. The f i r s t c o u n t e r c l a i m s o u g h t a " p r e l i m i n a r y 

a n d / o r permanent i n j u n c t i o n " r e q u e s t i n g t h a t t h e t r i a l c o u r t 

o r d e r B I t o pay o f f t h e b a l a n c e o f t h e n o t e , o r d e r Kennedy t o 

a c c e p t t h e p r e p a y m e n t o f t h e n o t e , and o r d e r Kennedy o r t h e 

c l e r k o f c o u r t t o r e l e a s e a l l " s e c u r i t y i n s t r u m e n t d o c u m e n t s " 

r e l a t e d t o t h e p r o p e r t y . B I and B o l e s a l s o a s s e r t e d t h e 

f o l l o w i n g c o u n t e r c l a i m s a g a i n s t K e n n e d y : s l a n d e r o f t i t l e , 

b r e a c h o f c o n t r a c t , t o r t i o u s b r e a c h o f c o n t r a c t , n e g l i g e n c e , 

w a n t o n n e s s , t o r t i o u s i n t e r f e r e n c e w i t h b u s i n e s s r e l a t i o n s , 

e x t o r t i o n , and v i o l a t i o n o f t h e Alabama L i t i g a t i o n 

A c c o u n t a b i l i t y A c t ("ALAA"). They s o u g h t c o m p e n s a t o r y and 

p u n i t i v e damages u n d e r t h e c o u n t e r c l a i m s f o r t o r t i o u s b r e a c h 

o f c o n t r a c t , w a n t o n n e s s , t o r t i o u s i n t e r f e r e n c e w i t h b u s i n e s s 

r e l a t i o n s , and e x t o r t i o n ; t h e y s o u g h t c o m p e n s a t o r y damages 
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u n d e r t h e c o u n t e r c l a i m s f o r s l a n d e r o f t i t l e , b r e a c h o f 

c o n t r a c t , n e g l i g e n c e , and v i o l a t i o n o f t h e ALAA. 

Kennedy's c o u n s e l m a i l e d and f a x e d a l e t t e r d a t e d J u l y 

28, 2005, t o c o u n s e l f o r B I and B o l e s s t a t i n g , "Mr. Kennedy 

r e q u e s t s t h a t a l l f u t u r e payments o r a c t u a l t e n d e r s made by 

y o u r c l i e n t be h e l d i n e s c r o w i n t h e R e g i s t r y o f t h e C o u r t ... 

u n t i l t h e v o i d a b i l i t y i s s u e can be a d d r e s s e d by t h e C o u r t . " 

The r e c o r d i n d i c a t e s t h a t B I and B o l e s d i d n o t c o m p l y w i t h 

t h i s r e q u e s t . B I made m o n t h l y i n t e r e s t payments t o Kennedy 

f r o m J u l y 2004 t o J a n u a r y 2006 v i a w i r e t r a n s f e r o r c h e c k . I n 

J a n u a r y 2006, B I and B o l e s moved t h e t r i a l c o u r t t o o r d e r t h a t 

t h e m o n t h l y i n t e r e s t payments be d e p o s i t e d w i t h t h e c l e r k o f 

c o u r t . The t r i a l c o u r t g r a n t e d t h e m o t i o n , and f r o m F e b r u a r y 

2006 u n t i l t h e f a l l o f 2006, B I made m o n t h l y i n t e r e s t payments 

i n t o t h e c o u r t . As r e f e r e n c e d above, n e i t h e r B I n o r B o l e s 

t e n d e r e d t h e p r i n c i p a l due u n d e r t h e n o t e i n t o t h e c o u r t . 

B I ' s s a l e o f t h e p r o p e r t y t o H a l l u l t i m a t e l y f e l l 

t h r o u g h . B I and B o l e s a s s e r t t h a t t h e s a l e f e l l t h r o u g h 

b e c a u s e t h e l i s pendens d i s p a r a g e d B I ' s t i t l e t o t h e p r o p e r t y . 

A f t e r t h e s a l e t o H a l l was u n s u c c e s s f u l , B I t r a n s f e r r e d t h e 

p r o p e r t y t o B o l e s . 
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B o l e s and an e n t i t y known as WCI C o m m u n i t i e s , I n c . 

("WCI"), e x e c u t e d a l e t t e r o f i n t e n t on November 15, 2005, i n 

w h i c h WCI i n d i c a t e d i t s i n t e n t t o p u r c h a s e t h e p r o p e r t y f o r 

$16.5 m i l l i o n . An agreement was p r e p a r e d t h a t p r o v i d e d t h a t 

B o l e s w o u l d c o n v e y c l e a r t i t l e t o t h e p r o p e r t y . B o l e s 

t e s t i f i e d t h a t h i s c o u n s e l a d v i s e d him n o t t o s i g n t h e 

a g r e e m e n t "due t o t h e t i t l e i s s u e . " The s a l e t o WCI n e v e r 

t o o k p l a c e . A f o r m e r employee o f WCI, Cameron P r i c e , 

t e s t i f i e d t h a t he b e l i e v e d "WCI made t h e d e c i s i o n t o w a l k away 

f r o m t h e d e a l b e c a u s e o f t h e c l o u d due t o t h e l i s pendens on 

I a n B o l e s ' s p r o p e r t y and h i s - - h i s v e r b a l d i r e c t i o n t h a t he was 

n o t i n t e r e s t e d i n c u r i n g t h a t w i t h i n a d a t e c e r t a i n t i m e 

p e r i o d . " WCI l a t e r o f f e r e d B o l e s $7 m i l l i o n f o r t h e p r o p e r t y ; 

B o l e s r e j e c t e d t h e o f f e r . WCI t h e n o f f e r e d B o l e s $8.5 m i l l i o n 

f o r t h e p r o p e r t y i f WCI c o u l d s e c u r e c o n c e s s i o n s f r o m 

a d j o i n i n g p r o p e r t y o w ners; B o l e s r e j e c t e d t h i s o f f e r a l s o . 

The r e c o r d i s n o t c l e a r on w h e t h e r t h e s e o f f e r s a l s o r e q u i r e d 

r e s o l u t i o n o f t h e l i s pendens i s s u e . P r i c e t e s t i f i e d t h a t t h e 

l i s pendens on t h e p r o p e r t y was a " d e a l k i l l e r . " 

M e a n w h i l e , on A u g u s t 12, 2005, Kennedy moved f o r a 

j udgment (1) d e c l a r i n g t h e p u r c h a s e agreement between Kennedy 
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and BI v o i d and (2) r e t u r n i n g f u l l t i t l e and p o s s e s s i o n o f t h e 

p r o p e r t y t o Kennedy. T h e r e a f t e r , BI and B o l e s moved f o r a 

summary judgment as t o "any and a l l c l a i m s " a s s e r t e d by 

Kennedy and on t h e i r c o u n t e r c l a i m s e e k i n g i n j u n c t i v e r e l i e f . 

BI and B o l e s d i d n o t move f o r a summary judgment as t o t h e 

r e m a i n d e r o f t h e c o u n t e r c l a i m s t h e y a s s e r t e d a g a i n s t Kennedy. 

The p a r t i e s t h e n f i l e d a s t i p u l a t i o n f o r a b i f u r c a t e d 

t r i a l , s t a t i n g : 

" [ T ] h e p a r t i e s g i v e n o t i c e t o t h e c o u r t o f t h e i r 
s t i p u l a t i o n f o r a b i f u r c a t e d t r i a l i n t h i s c a s e w i t h 
[ Kennedy's] d e c l a r a t o r y judgment and [BI and 
B o l e s ' s ] c l a i m s f o r i n j u n c t i v e r e l i e f The 
p a r t i e s s t i p u l a t e t h a t t h e c o u r t ' s r u l i n g w i l l be 
e n t e r e d as a f i n a l o r d e r and t h e n e c e s s a r y 
c e r t i f i c a t i o n s w i l l be made by t h e t r i a l c o u r t i n 
o r d e r t h a t an i m m e d i a t e a p p e a l can be t a k e n by t h e 
n o n - p r e v a i l i n g p a r t y . The r e m a i n i n g c l a i m s f o r 
money damages w i l l be t r i e d d u r i n g t h e n e x t 
a v a i l a b l e , n o n - j u r y t r i a l t e r m t o be s e t by t h e 
c o u r t . " 

On J a n u a r y 11, 2006, a f t e r a h e a r i n g on Kennedy's 

d e c l a r a t o r y - j u d g m e n t m o t i o n and BI and B o l e s ' s summary-

judgment m o t i o n , t h e t r i a l c o u r t e n t e r e d a one-page o r d e r , 

s t a t i n g : " m o t i o n f o r summary judgment i s g r a n t e d r e : 

d e c l a r a t o r y j u dgment and i n j u n c t i v e r e l i e f i n f a v o r o f 

d e f e n d a n t s . " The o r d e r f u r t h e r s t a t e d : "There b e i n g no j u s t 

c a u s e f o r d e l a y t h i s o r d e r i s made f i n a l . The i s s u e s 
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r e m a i n i n g f o r c l a i m s f o r damages a r e w i t h h e l d f o r f u t u r e 

r u l i n g and t r i a l . " On J a n u a r y 24, 2006, Kennedy f i l e d a 

n o t i c e o f a p p e a l . The t r i a l c o u r t t h e n e n t e r e d an o r d e r on 

J a n u a r y 30, 2006, e n t i t l e d "Amended R u l e 5 4 ( b ) [ , A l a . R. C i v . 

P.,] O r d e r G r a n t i n g Summary Judgment f o r D e f e n d a n t s . " 2 As t o 

on 
on 

2Kennedy a r g u e s t h a t t h e f i l i n g o f h i s n o t i c e o f a p p e a l 
J a n u a r y 24, 2006, d i v e s t e d t h e t r i a l c o u r t o f j u r i s d i c t i o n 
t h e i s s u e s s u b j e c t t o t h e a p p e a l and t h a t , t h e r e f o r e , t h e 

J a n u a r y 30, 2006, o r d e r i s a n u l l i t y . We do n o t a g r e e . The 
J a n u a r y 11, 2006, o r d e r was n o t an e f f e c t i v e R u l e 5 4 ( b ) , A l a . 
R. C i v . P., c e r t i f i c a t i o n o f f i n a l i t y b e c a u s e t h e o r d e r i s 
u n c l e a r as t o w h e t h e r t h e t r i a l c o u r t i n t e n d e d t o r u l e i n 
f a v o r o f BI and B o l e s on e a c h o f Kennedy's c l a i m s a g a i n s t BI 
and B o l e s and on BI and B o l e s ' s c o u n t e r c l a i m f o r i n j u n c t i v e 
r e l i e f , o r t o r u l e i n f a v o r o f BI and B o l e s on o n l y t h e c l a i m s 
r e f e r e n c e d i n Kennedy's d e c l a r a t o r y - j u d g m e n t m o t i o n and on BI 
and B o l e s ' s c o u n t e r c l a i m f o r i n j u n c t i v e r e l i e f . Had Kennedy 
a p p e a l e d f r o m t h e J a n u a r y 11, 2006, o r d e r , t h i s C o u r t w o u l d 
have remanded t h e c a u s e f o r c l a r i f i c a t i o n o f t h e o r d e r . The 
J a n u a r y 30, 2006, o r d e r s e r v e s t h i s p u r p o s e by c l a r i f y i n g t h a t 
t h e t r i a l c o u r t had c o n v e r t e d Kennedy's d e c l a r a t o r y - j u d g m e n t 
m o t i o n t o a R u l e 56, A l a . R. C i v . P., summary-judgment m o t i o n 
and t h a t t h e J a n u a r y 11, 2006, o r d e r d e n i e d t h a t m o t i o n and 
g r a n t e d BI and B o l e s ' s summary-judgment m o t i o n . Kennedy, i n 
h i s b r i e f t o t h i s c o u r t a p p e a l i n g t h e p a r t i a l summary judgment 
( c a s e no. 1 0 5 0 5 4 3 ) , d i d n o t a r g u e t h a t t h e J a n u a r y 30, 2006, 
o r d e r i s a n u l l i t y . R a t h e r , i n t h a t b r i e f , Kennedy a s s e r t e d 
t h a t , "on J a n u a r y 30, t h e T r i a l C o u r t amended i t s o r d e r 
g r a n t i n g D e f e n d a n t s ' r e q u e s t f o r p r e l i m i n a r y / p e r m a n e n t 
i n j u n c t i v e r e l i e f and d i s m i s s e d K ennedy's c l a i m s . Kennedy 
t i m e l y a p p e a l e d t h e s e o r d e r s . " Kennedy's b r i e f i n c a s e no. 
1050543, a t p. 5. A c c o r d i n g l y , t h i s C o u r t r e v i e w e d t h e 
J a n u a r y 30, 2006, o r d e r i n c a s e no. 1050543 and a f f i r m e d 
w i t h o u t an o p i n i o n . Kennedy v. B o l e s I n v . , I n c . (No. 1050543, 
Feb. 15, 2008 ), So. 3d ( A l a . 2008) ( t a b l e ) . See 
B u t l e r v. O l s h a n , 280 A l a . 1 8 1 , 187-88 , 1 91 So. 2d 7, 13 
(1966) ( h o l d i n g t h a t t h i s C o u r t may t a k e j u d i c i a l n o t i c e o f 
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BI and B o l e s ' s c o u n t e r c l a i m f o r i n j u n c t i v e r e l i e f , t h e J a n u a r y 

30, 2006, judgment o r d e r e d Kennedy t o remove t h e l i s pendens 

w i t h r e s p e c t t o t h e p r o p e r t y and e n j o i n e d Kennedy f r o m t a k i n g 

any f u r t h e r a c t i o n s t o p r e v e n t BI o r B o l e s f r o m s e l l i n g t h e 

p r o p e r t y . The t r i a l c o u r t c e r t i f i e d i t s o r d e r as a f i n a l 

j u dgment p u r s u a n t R u l e 5 4 ( b ) , A l a . R. C i v . P., s t a t i n g t h a t 

"summary judgment i s a p p r o p r i a t e i n t h i s m a t t e r , a l t h o u g h t h e 

c o u r t has n o t and does n o t a t t h i s t i m e a d j u d i c a t e any c l a i m s 

f o r damages." Kennedy t h e n f i l e d a " r e l e a s e o f n o t i c e o f l i s 

p e n d e n s " i n t h e t r i a l c o u r t , s t a t i n g t h a t " s u b j e c t t o t h e 

p e n d i n g a p p e a l , " "Kennedy [does] h e a r b y r e l e a s e and t e r m i n a t e 

[ t h e l i s p endens] i n t h e O f f i c e o f t h e Judge o f P r o b a t e o f 

B a l d w i n C o u n t y w i t h r e s p e c t t o t h e p r o p e r t y . " 

On F e b r u a r y 17, 2006, c o u n s e l f o r Kennedy f a x e d and 

m a i l e d c o u n s e l f o r BI and B o l e s a l e t t e r s t a t i n g , " [ E ] n c l o s e d 

p l e a s e f i n d o u r N o t i c e o f F o r e c l o s u r e w h i c h w i l l be a d v e r t i s e d 

i n t h e newspaper b a s e d on y o u r c l i e n t ' s d e f a u l t u n d e r t h e 

t e r m s o f t h e f i n a n c i n g s t a t e m e n t . " BI and B o l e s t h e n moved 

t h e t r i a l c o u r t f o r an " i n j u n c t i o n a g a i n s t f o r e c l o s u r e " n o t i n g 

t h a t Kennedy had g i v e n n o t i c e t h a t he w o u l d f o r e c l o s e on t h e 

i t s own r e c o r d s i n a n o t h e r p r o c e e d i n g when a p a r t y r e f e r s t o 
t h e p r o c e e d i n g ) . 
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p r o p e r t y . The t r i a l c o u r t g r a n t e d t h e m o t i o n i n an o r d e r 

s t a t i n g t h a t " t h e p e n d i n g f o r e c l o s u r e a c t i o n by [Kennedy] i s 

h e r e b y e n j o i n e d and s t a y e d p e n d i n g t h e a p p e a l a n d / o r r u l i n g by 

t h e Supreme C o u r t o f A l a b a m a . " From a l l t h a t a p p e a r s i n t h e 

r e c o r d , Kennedy n e v e r commenced f o r e c l o s u r e p r o c e e d i n g s 

a g a i n s t BI and B o l e s . 

On F e b r u a r y 15, 2008, t h i s C o u r t a f f i r m e d t h e J a n u a r y 30, 

2006, judgment o f t h e t r i a l c o u r t w i t h o u t an o p i n i o n . Kennedy 

v. B o l e s I n v . , I n c . (No. 1050543, Feb. 15, 2 0 0 8 ) , So. 3d 

( A l a . 2008) ( t a b l e ) . I n t h e t r i a l c o u r t , Kennedy t h e n 

moved f o r l e a v e t o amend t h e c o m p l a i n t t o add two c o u n t s . The 

f i r s t c o u n t a l l e g e d t h a t BI had b r e a c h e d t h e p r o m i s s o r y n o t e 

f o r w h i c h Kennedy s o u g h t "a judgment i n f a v o r o f Kennedy and 

a g a i n s t B o l e s f o r $3,350,000 as p r i n c i p a l due on t h e N o t e , 

p l u s i n t e r e s t t h e r e o n f r o m t h e d a t e o f t h e d e f a u l t f o r w a r d , 

and a r e a s o n a b l e a t t o r n e y s ' f e e o f 15% o f t h e N o t e p r i n c i p a l 

p l u s e x p e n s e s The s e c o n d c o u n t a l l e g e d t h a t B o l e s had 

b r e a c h e d h i s p e r s o n a l g u a r a n t y f o r "payment o f t h e o b l i g a t i o n 

o f [BI] t o p l a i n t i f f Kennedy o f t h e amount b o r r o w e d f r o m him, 

$3,330,000," f o r w h i c h Kennedy s o u g h t a "judgment a g a i n s t 
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[ B o l e s ] i n d i v i d u a l l y f o r $3,330,000.00, p l u s i n t e r e s t , c o s t s 

and a t t o r n e y ' s f e e s . " 

The t r i a l c o u r t t r i e d Kennedy's c l a i m s a l l e g i n g b r e a c h o f 

t h e n o t e and t h e p e r s o n a l g u a r a n t y and BI and B o l e s ' s 

r e m a i n i n g c o u n t e r c l a i m s i n a two-day b e n c h t r i a l on O c t o b e r 27 

and 28, 2008. D u r i n g t h e t r i a l t h e f o l l o w i n g i n d i v i d u a l s 

t e s t i f i e d : Kennedy; B o l e s ; T a r l t o n ; Shawn B r a n t l e y , a r e a l -

e s t a t e a p p r a i s e r h i r e d by W a c h o v i a ; P r i c e ; Joe C o u r t n e y , J r . , 

a r e a l - e s t a t e a p p r a i s e r h i r e d by B o l e s ; and R o b i n May B o l e s , 

B o l e s ' s w i f e . 

W a c h o v i a had h i r e d B r a n t l e y , a l i c e n s e d r e a l - e s t a t e 

a p p r a i s e r , t o a p p r a i s e t h e p r o p e r t y b e f o r e a p p r o v i n g t h e l o a n 

B o l e s i n t e n d e d t o use t o p r e p a y t h e n o t e . B r a n t l e y t e s t i f i e d 

t h a t he a p p r a i s e d t h e p r o p e r t y on June 23, 2005, u n d e r t h e 

e x i s t i n g "RS-1 z o n i n g " c l a s s i f i c a t i o n f o r $7.3 m i l l i o n and 

u n d e r t h e m u l t i f a m i l y z o n i n g c l a s s i f i c a t i o n f o r $17.75 

m i l l i o n . B r a n t l e y t e s t i f i e d t h a t " [ t ] h e r e were p r o p e r t i e s i n 

t h e i m m e d i a t e v i c i n i t y t h a t were b e i n g r e z o n e d f r o m t h e RS 

c l a s s i f i c a t i o n t o t h e [ m u l t i f a m i l y ] c l a s s i f i c a t i o n . " A t t h a t 

same t i m e , B o l e s had a l s o h i r e d C o u r t n e y , a l i c e n s e d r e a l -

e s t a t e a p p r a i s e r , t o a p p r a i s e t h e p r o p e r t y . C o u r t n e y 
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