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I . F a c t s and P r o c e d u r a l H i s t o r y 

Kennedy owned a 1 . 5 5 - a c r e p a r c e l o f b e a c h f r o n t p r o p e r t y 

i n Orange B e a c h ("the p r o p e r t y " ) . I n A p r i l 2004, B o l e s and 

Kennedy e n t e r e d i n t o a c o n t r a c t f o r B o l e s t o p u r c h a s e t h e 

p r o p e r t y ("the p u r c h a s e a g r e e m e n t " ) . B e f o r e t h e c l o s i n g , on 

J u l y 2, 2004, B o l e s a s s i g n e d t h e c o n t r a c t t o B I , a D e l a w a r e 

c o r p o r a t i o n he s o l e l y owned. 

The p u r c h a s e p r i c e o f t h e p r o p e r t y was $3.7 m i l l i o n . BI 

p a i d Kennedy $370,000 as an i n i t i a l down payment, and BI 

e x e c u t e d a p r o m i s s o r y n o t e i n f a v o r o f Kennedy f o r $ 3 . 3 3 

m i l l i o n . The t e r m s o f t h e n o t e r e q u i r e d a m o n t h l y i n t e r e s t 

payment o f $16,650 f o r f i v e y e a r s and t h e n a b a l l o o n payment 

o f t h e p r i n c i p a l , $ 3 . 3 3 m i l l i o n , w o u l d be due on J u l y 2, 2009. 

R e l e v a n t t o t h i s a p p e a l , t h e p r o m i s s o r y n o t e c o n t a i n s a 

p r e p a y m e n t p r o v i s i o n , w h i c h s t a t e s : " [ B I ] may p r e p a y t h i s 

N o t e , i n i t s e n t i r e t y , i n c l u d i n g a l l i n t e r e s t and p r i n c i p a l 

t h e n due, upon payment o f a p e n a l t y e q u a l t o f i v e p e r c e n t 

(5.0%) o f t h e amount b e i n g p r e p a i d . " 

On t h e day o f t h e c l o s i n g , BI was n o t q u a l i f i e d t o do 

b u s i n e s s w i t h i n t h e S t a t e o f A l a b a m a . I n l i g h t o f t h i s f a c t , 

Kennedy and BI a l s o e n t e r e d i n t o a " p o s t - c l o s i n g a g r e e m e n t , " 
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on J u l y 2, 2004, p u r s u a n t t o w h i c h BI a g r e e d t o q u a l i f y t o do 

b u s i n e s s i n t h e S t a t e o f Alabama by J u l y 31, 2 0 0 4. The p o s t -

c l o s i n g agreement p r o v i d e s t h a t "as a m a t e r i a l i n d u c e m e n t " f o r 

Kennedy t o c l o s e t h e l o a n , " [ K e n n e d y ] has r e q u i r e d t h a t t h i s 

A greement be e x e c u t e d and d e l i v e r e d t o [ h i m ] . " The agreement 

f u r t h e r p r o v i d e s t h a t B I ' s f a i l u r e t o q u a l i f y t o do b u s i n e s s 

i n t h e S t a t e o f Alabama by J u l y 31, 2004, " s h a l l c o n s t i t u t e a 

d e f a u l t u n d e r t h e L o a n . " BI and B o l e s a s s e r t t h a t as t h e 

r e s u l t o f a m i s t a k e o f t h e i r c o u n s e l , BI d i d n o t q u a l i f y t o do 

b u s i n e s s i n t h e S t a t e o f Alabama u n t i l J u l y 5, 2 0 0 5. 

U nder t h e t e r m s o f t h e p u r c h a s e a g r e e m e n t , Kennedy deeded 

t h e p r o p e r t y t o BI b u t r e s e r v e d a v e n d o r ' s l i e n d eed f o r t h e 

p r o p e r t y u n t i l t h e n o t e was p a i d o f f . Kennedy t e s t i f i e d t h a t 

as p a r t o f t h e s a l e o f t h e p r o p e r t y B o l e s a l s o o r a l l y a g r e e d 

t o g i v e Kennedy a r i g h t o f f i r s t r e f u s a l t o r e p u r c h a s e t h e 

p r o p e r t y . B o l e s d e n i e s t h a t he gave Kennedy a r i g h t o f f i r s t 

r e f u s a l . 

I n A p r i l 2005, an i n d i v i d u a l named Rex H a l l c o n t r a c t e d 

w i t h BI t o p u r c h a s e t h e p r o p e r t y f o r n e a r l y $16 m i l l i o n . BI 

and B o l e s a s s e r t t h a t H a l l s o u g h t t o a s s e m b l e p u r c h a s e 

c o n t r a c t s on s e v e r a l a d j o i n i n g p r o p e r t i e s f o r t h e d e v e l o p m e n t 
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o f c o n d o m i n i u m s and t h a t t h e p u r c h a s e p r i c e o f $16 m i l l i o n was 

c o n s i s t e n t w i t h t h e a p p r a i s e d v a l u e o f t h e p r o p e r t y u n d e r a 

m u l t i f a m i l y - z o n i n g c l a s s i f i c a t i o n ( a t t h a t t i m e t h e p r o p e r t y 

was c l a s s i f i e d as " R S - 1 " ) . The agreement p r o v i d e d H a l l w i t h 

a 45-day d u e - d i l i g e n c e p e r i o d i n w h i c h he c o u l d t e r m i n a t e t h e 

agreement i n h i s a b s o l u t e d i s c r e t i o n . D u r i n g t h i s 45-day 

p e r i o d B o l e s t o l d Kennedy t h a t BI had e n t e r e d i n t o an 

agreement t o s e l l t h e p r o p e r t y and t h a t BI p l a n n e d t o p r e p a y 

t h e p r o m i s s o r y n o t e i n t h e n e a r f u t u r e . B o l e s t e s t i f i e d t h a t 

when he t o l d Kennedy o f t h e agreement t o s e l l t h e p r o p e r t y , 

Kennedy became a g i t a t e d and s t a t e d t h a t he needed " t o make 

some more money o u t o f t h a t d e a l . " B o l e s f u r t h e r t e s t i f i e d 

t h a t Kennedy r e q u e s t e d a c o p y o f t h e agreement between BI and 

H a l l "so t h a t he c o u l d go t o ... t h e p u r c h a s e r s , t o g e t t h e 

money o u t o f them," and s a i d t h a t " i f t h a t d o e s n ' t happen o r 

i f you d o n ' t pay me, t h e n I'm g o i n g t o have t o g e t my l a w y e r s 

i n v o l v e d . " 

A f o r m e r employee o f W a c h o v i a Bank, M i c h a e l T a r l t o n , 

t e s t i f i e d t h a t t h e ba n k had a p p r o v e d B o l e s f o r a l o a n t o pay 

o f f t h e n o t e on t h e p r o p e r t y . T a r l t o n t e s t i f i e d t h a t " [ t ] h e 

c r e d i t u n d e r w r i t e r n o t i f i e d me t h a t t h e l o a n was a p p r o v e d , and 
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I t h e n n o t i f i e d Mr. B o l e s t h a t t h e l o a n was a p p r o v e d . " 

T a r l t o n f u r t h e r t e s t i f i e d t h a t t h e c r e d i t u n d e r w r i t e r n o t i f i e d 

B o l e s ' s c o u n s e l t h a t t h e ba n k had a p p r o v e d t h e l o a n and t h a t 

" [ t ] h e bank was r e a d y t o w i r e t h e money [on June 28 o r 29, 

2 0 0 5 ] . " 

C o u n s e l f o r BI and B o l e s f a x e d and m a i l e d a l e t t e r d a t e d 

June 29, 2005, t o Kennedy's c o u n s e l s t a t i n g , among o t h e r 

t h i n g s , t h a t BI and B o l e s had " s e c u r e d a l t e r n a t e f i n a n c i n g and 

w i l l p ay o f f Mr. Kennedy." The l e t t e r f u r t h e r s t a t e s : 

" P e r o u r c a l c u l a t i o n s , t h e t o t a l amount o f p r i n c i p a l 
and i n t e r e s t due t o y o u r c l i e n t as o f J u l y 2, 2005, 
i s $3,346,500.00 p l u s t h e 5% p e n a l t y o f 
$ 1 6 6 , 5 0 0 . 0 0 [ 1 ] f o r a t o t a l p a y o f f o f $3,515,000.00. 
F u r t h e r , t h e r e w i l l be a p e r diem i n t e r e s t c h a r g e o f 
$555.00. P l e a s e c o n f i r m t h a t t h e above p a y o f f i s 
c o r r e c t and f o r w a r d me w i r i n g i n s t r u c t i o n s f o r y o u r 
c l i e n t ( o r t o y o u r t r u s t a c c o u n t , i f we a r e t o make 
payment t o you on b e h a l f o f y o u r c l i e n t ) as soon as 
p o s s i b l e so t h a t t h e t o t a l f u n d s can be p a i d t o y o u r 
c l i e n t . " 

The n e x t day, June 30, 2005, c o u n s e l f o r BI and B o l e s 

f a x e d and m a i l e d a n o t h e r l e t t e r t o Kennedy's c o u n s e l ' s 

s t a t i n g : 

"We have r e c a l c u l a t e d t h e p a y o f f , and n o t e t h a t 
t h e r e was a s m a l l m a t h e m a t i c a l e r r o r . As o f J u l y 2, 
2005, t h e t o t a l p a y o f f t o y o u r c l i e n t i s 

1The p e n a l t y amount a p p e a r s t o be b a s e d on t h e p r i n c i p a l 
amount o f $3.33 m i l l i o n . 
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$3,513,150.00. P l e a s e c o n f i r m , i n w r i t i n g , t h a t 
t h i s r e v i s e d p a y o f f i s c o r r e c t and n o t i f y me 
i m m e d i a t e l y w i t h w i r i n g i n s t r u c t i o n s so t h a t t h e r e 
w i l l be no d e l a y i n p a y i n g y o u r c l i e n t o f f . I f I 
have n o t h e a r d f r o m y o u , w i t h r e s p e c t t o t h e p a y o f f 
and w i r i n g i n s t r u c t i o n s , by 5:00 E.D.T. t o d a y , I 
w i l l assume t h a t t h e above p a y o f f i s c o r r e c t and I 
w i l l w i r e t h e p r o c e e d s t o [our l o c a l c o u n s e l ' s ] 
t r u s t a c c o u n t , and he w i l l d e l i v e r a p a y o f f c h e c k t o 
you t o m o r r o w . " 

P r e s u m a b l y i n r e s p o n s e t o t h i s l e t t e r , K e n n e d y ' s c o u n s e l 

f a x e d c o u n s e l f o r BI and B o l e s a n o t e on June 30, 2005, 

s t a t i n g : 

"As o f 4:00 p.m. E.D.T. Mr. Kennedy has f i l e d a 
C o m p l a i n t i n t h e C i r c u i t C o u r t o f B a l d w i n C o u n t y , 
A l a b a m a . U n t i l t h e i s s u e s a d d r e s s e d i n t h e 
c o m p l a i n t a r e r e s o l v e d , Mr. Kennedy w i l l n o t a c c e p t 
any f u n d s t e n d e r e d t o pay o f f t h e P r o m i s s o r y N o t e 
s e c u r i n g t h e P r o p e r t y a t i s s u e i n t h e c o m p l a i n t . " 

B o l e s n e v e r c l o s e d t h e l o a n w i t h W a c h o v i a o r s e n t t h e 

p r e p a y m e n t t e n d e r t o Kennedy. 

The c o m p l a i n t Kennedy f i l e d a g a i n s t BI and B o l e s i n t h e 

B a l d w i n C i r c u i t C o u r t c o n t a i n e d t h r e e c o u n t s . The f i r s t c o u n t 

a l l e g e d t h a t BI had b r e a c h e d t h e p o s t - c l o s i n g a greement by 

f a i l i n g t o q u a l i f y t o do b u s i n e s s i n t h e S t a t e o f Alabama by 

J u l y 31, 2004. The s e c o n d c o u n t a l l e g e d t h a t BI f r a u d u l e n t l y 

i n d u c e d Kennedy t o e n t e r i n t o t h e p u r c h a s e agreement by 

p r o v i d i n g h i m an o r a l r i g h t o f f i r s t r e f u s a l t o r e p u r c h a s e t h e 
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p r o p e r t y . The t h i r d c o u n t a l l e g e d t h a t B I had d e f a u l t e d on 

" t h e s e c u r i t y d o c u m e n t s " and t h e p o s t - c l o s i n g a greement by 

f a i l i n g t o keep t h e p r o p e r t y i n good r e p a i r and c o n d i t i o n . 

The same day, June 30 , 2005, Kennedy f i l e d i n t h e B a l d w i n 

P r o b a t e C o u r t a n o t i c e o f l i s pendens as t o t h e p r o p e r t y . See 

§ 3 5 - 4 - 1 3 1 ( a ) , A l a . Code 1975. 

B I and B o l e s f i l e d n i n e c o u n t e r c l a i m s a g a i n s t Kennedy on 

J u l y 8, 2005. The f i r s t c o u n t e r c l a i m s o u g h t a " p r e l i m i n a r y 

a n d / o r permanent i n j u n c t i o n " r e q u e s t i n g t h a t t h e t r i a l c o u r t 

o r d e r B I t o pay o f f t h e b a l a n c e o f t h e n o t e , o r d e r Kennedy t o 

a c c e p t t h e p r e p a y m e n t o f t h e n o t e , and o r d e r Kennedy o r t h e 

c l e r k o f c o u r t t o r e l e a s e a l l " s e c u r i t y i n s t r u m e n t d o c u m e n t s " 

r e l a t e d t o t h e p r o p e r t y . B I and B o l e s a l s o a s s e r t e d t h e 

f o l l o w i n g c o u n t e r c l a i m s a g a i n s t K e n n e d y : s l a n d e r o f t i t l e , 

b r e a c h o f c o n t r a c t , t o r t i o u s b r e a c h o f c o n t r a c t , n e g l i g e n c e , 

w a n t o n n e s s , t o r t i o u s i n t e r f e r e n c e w i t h b u s i n e s s r e l a t i o n s , 

e x t o r t i o n , and v i o l a t i o n o f t h e Alabama L i t i g a t i o n 

A c c o u n t a b i l i t y A c t ("ALAA"). They s o u g h t c o m p e n s a t o r y and 

p u n i t i v e damages u n d e r t h e c o u n t e r c l a i m s f o r t o r t i o u s b r e a c h 

o f c o n t r a c t , w a n t o n n e s s , t o r t i o u s i n t e r f e r e n c e w i t h b u s i n e s s 

r e l a t i o n s , and e x t o r t i o n ; t h e y s o u g h t c o m p e n s a t o r y damages 
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u n d e r t h e c o u n t e r c l a i m s f o r s l a n d e r o f t i t l e , b r e a c h o f 

c o n t r a c t , n e g l i g e n c e , and v i o l a t i o n o f t h e ALAA. 

Kennedy's c o u n s e l m a i l e d and f a x e d a l e t t e r d a t e d J u l y 

28, 2005, t o c o u n s e l f o r B I and B o l e s s t a t i n g , "Mr. Kennedy 

r e q u e s t s t h a t a l l f u t u r e payments o r a c t u a l t e n d e r s made by 

y o u r c l i e n t be h e l d i n e s c r o w i n t h e R e g i s t r y o f t h e C o u r t ... 

u n t i l t h e v o i d a b i l i t y i s s u e can be a d d r e s s e d by t h e C o u r t . " 

The r e c o r d i n d i c a t e s t h a t B I and B o l e s d i d n o t c o m p l y w i t h 

t h i s r e q u e s t . B I made m o n t h l y i n t e r e s t payments t o Kennedy 

f r o m J u l y 2004 t o J a n u a r y 2006 v i a w i r e t r a n s f e r o r c h e c k . I n 

J a n u a r y 2006, B I and B o l e s moved t h e t r i a l c o u r t t o o r d e r t h a t 

t h e m o n t h l y i n t e r e s t payments be d e p o s i t e d w i t h t h e c l e r k o f 

c o u r t . The t r i a l c o u r t g r a n t e d t h e m o t i o n , and f r o m F e b r u a r y 

2006 u n t i l t h e f a l l o f 2006, B I made m o n t h l y i n t e r e s t payments 

i n t o t h e c o u r t . As r e f e r e n c e d above, n e i t h e r B I n o r B o l e s 

t e n d e r e d t h e p r i n c i p a l due u n d e r t h e n o t e i n t o t h e c o u r t . 

B I ' s s a l e o f t h e p r o p e r t y t o H a l l u l t i m a t e l y f e l l 

t h r o u g h . B I and B o l e s a s s e r t t h a t t h e s a l e f e l l t h r o u g h 

b e c a u s e t h e l i s pendens d i s p a r a g e d B I ' s t i t l e t o t h e p r o p e r t y . 

A f t e r t h e s a l e t o H a l l was u n s u c c e s s f u l , B I t r a n s f e r r e d t h e 

p r o p e r t y t o B o l e s . 
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B o l e s and an e n t i t y known as WCI C o m m u n i t i e s , I n c . 

("WCI"), e x e c u t e d a l e t t e r o f i n t e n t on November 15, 2005, i n 

w h i c h WCI i n d i c a t e d i t s i n t e n t t o p u r c h a s e t h e p r o p e r t y f o r 

$16.5 m i l l i o n . An agreement was p r e p a r e d t h a t p r o v i d e d t h a t 

B o l e s w o u l d c o n v e y c l e a r t i t l e t o t h e p r o p e r t y . B o l e s 

t e s t i f i e d t h a t h i s c o u n s e l a d v i s e d him n o t t o s i g n t h e 

a g r e e m e n t "due t o t h e t i t l e i s s u e . " The s a l e t o WCI n e v e r 

t o o k p l a c e . A f o r m e r employee o f WCI, Cameron P r i c e , 

t e s t i f i e d t h a t he b e l i e v e d "WCI made t h e d e c i s i o n t o w a l k away 

f r o m t h e d e a l b e c a u s e o f t h e c l o u d due t o t h e l i s pendens on 

I a n B o l e s ' s p r o p e r t y and h i s - - h i s v e r b a l d i r e c t i o n t h a t he was 

n o t i n t e r e s t e d i n c u r i n g t h a t w i t h i n a d a t e c e r t a i n t i m e 

p e r i o d . " WCI l a t e r o f f e r e d B o l e s $7 m i l l i o n f o r t h e p r o p e r t y ; 

B o l e s r e j e c t e d t h e o f f e r . WCI t h e n o f f e r e d B o l e s $8.5 m i l l i o n 

f o r t h e p r o p e r t y i f WCI c o u l d s e c u r e c o n c e s s i o n s f r o m 

a d j o i n i n g p r o p e r t y o w ners; B o l e s r e j e c t e d t h i s o f f e r a l s o . 

The r e c o r d i s n o t c l e a r on w h e t h e r t h e s e o f f e r s a l s o r e q u i r e d 

r e s o l u t i o n o f t h e l i s pendens i s s u e . P r i c e t e s t i f i e d t h a t t h e 

l i s pendens on t h e p r o p e r t y was a " d e a l k i l l e r . " 

M e a n w h i l e , on A u g u s t 12, 2005, Kennedy moved f o r a 

j udgment (1) d e c l a r i n g t h e p u r c h a s e agreement between Kennedy 

9 



1080607 

and BI v o i d and (2) r e t u r n i n g f u l l t i t l e and p o s s e s s i o n o f t h e 

p r o p e r t y t o Kennedy. T h e r e a f t e r , BI and B o l e s moved f o r a 

summary judgment as t o "any and a l l c l a i m s " a s s e r t e d by 

Kennedy and on t h e i r c o u n t e r c l a i m s e e k i n g i n j u n c t i v e r e l i e f . 

BI and B o l e s d i d n o t move f o r a summary judgment as t o t h e 

r e m a i n d e r o f t h e c o u n t e r c l a i m s t h e y a s s e r t e d a g a i n s t Kennedy. 

The p a r t i e s t h e n f i l e d a s t i p u l a t i o n f o r a b i f u r c a t e d 

t r i a l , s t a t i n g : 

" [ T ] h e p a r t i e s g i v e n o t i c e t o t h e c o u r t o f t h e i r 
s t i p u l a t i o n f o r a b i f u r c a t e d t r i a l i n t h i s c a s e w i t h 
[ Kennedy's] d e c l a r a t o r y judgment and [BI and 
B o l e s ' s ] c l a i m s f o r i n j u n c t i v e r e l i e f The 
p a r t i e s s t i p u l a t e t h a t t h e c o u r t ' s r u l i n g w i l l be 
e n t e r e d as a f i n a l o r d e r and t h e n e c e s s a r y 
c e r t i f i c a t i o n s w i l l be made by t h e t r i a l c o u r t i n 
o r d e r t h a t an i m m e d i a t e a p p e a l can be t a k e n by t h e 
n o n - p r e v a i l i n g p a r t y . The r e m a i n i n g c l a i m s f o r 
money damages w i l l be t r i e d d u r i n g t h e n e x t 
a v a i l a b l e , n o n - j u r y t r i a l t e r m t o be s e t by t h e 
c o u r t . " 

On J a n u a r y 11, 2006, a f t e r a h e a r i n g on Kennedy's 

d e c l a r a t o r y - j u d g m e n t m o t i o n and BI and B o l e s ' s summary-

judgment m o t i o n , t h e t r i a l c o u r t e n t e r e d a one-page o r d e r , 

s t a t i n g : " m o t i o n f o r summary judgment i s g r a n t e d r e : 

d e c l a r a t o r y j u dgment and i n j u n c t i v e r e l i e f i n f a v o r o f 

d e f e n d a n t s . " The o r d e r f u r t h e r s t a t e d : "There b e i n g no j u s t 

c a u s e f o r d e l a y t h i s o r d e r i s made f i n a l . The i s s u e s 
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r e m a i n i n g f o r c l a i m s f o r damages a r e w i t h h e l d f o r f u t u r e 

r u l i n g and t r i a l . " On J a n u a r y 24, 2006, Kennedy f i l e d a 

n o t i c e o f a p p e a l . The t r i a l c o u r t t h e n e n t e r e d an o r d e r on 

J a n u a r y 30, 2006, e n t i t l e d "Amended R u l e 5 4 ( b ) [ , A l a . R. C i v . 

P.,] O r d e r G r a n t i n g Summary Judgment f o r D e f e n d a n t s . " 2 As t o 

on 
on 

2Kennedy a r g u e s t h a t t h e f i l i n g o f h i s n o t i c e o f a p p e a l 
J a n u a r y 24, 2006, d i v e s t e d t h e t r i a l c o u r t o f j u r i s d i c t i o n 
t h e i s s u e s s u b j e c t t o t h e a p p e a l and t h a t , t h e r e f o r e , t h e 

J a n u a r y 30, 2006, o r d e r i s a n u l l i t y . We do n o t a g r e e . The 
J a n u a r y 11, 2006, o r d e r was n o t an e f f e c t i v e R u l e 5 4 ( b ) , A l a . 
R. C i v . P., c e r t i f i c a t i o n o f f i n a l i t y b e c a u s e t h e o r d e r i s 
u n c l e a r as t o w h e t h e r t h e t r i a l c o u r t i n t e n d e d t o r u l e i n 
f a v o r o f BI and B o l e s on e a c h o f Kennedy's c l a i m s a g a i n s t BI 
and B o l e s and on BI and B o l e s ' s c o u n t e r c l a i m f o r i n j u n c t i v e 
r e l i e f , o r t o r u l e i n f a v o r o f BI and B o l e s on o n l y t h e c l a i m s 
r e f e r e n c e d i n Kennedy's d e c l a r a t o r y - j u d g m e n t m o t i o n and on BI 
and B o l e s ' s c o u n t e r c l a i m f o r i n j u n c t i v e r e l i e f . Had Kennedy 
a p p e a l e d f r o m t h e J a n u a r y 11, 2006, o r d e r , t h i s C o u r t w o u l d 
have remanded t h e c a u s e f o r c l a r i f i c a t i o n o f t h e o r d e r . The 
J a n u a r y 30, 2006, o r d e r s e r v e s t h i s p u r p o s e by c l a r i f y i n g t h a t 
t h e t r i a l c o u r t had c o n v e r t e d Kennedy's d e c l a r a t o r y - j u d g m e n t 
m o t i o n t o a R u l e 56, A l a . R. C i v . P., summary-judgment m o t i o n 
and t h a t t h e J a n u a r y 11, 2006, o r d e r d e n i e d t h a t m o t i o n and 
g r a n t e d BI and B o l e s ' s summary-judgment m o t i o n . Kennedy, i n 
h i s b r i e f t o t h i s c o u r t a p p e a l i n g t h e p a r t i a l summary judgment 
( c a s e no. 1 0 5 0 5 4 3 ) , d i d n o t a r g u e t h a t t h e J a n u a r y 30, 2006, 
o r d e r i s a n u l l i t y . R a t h e r , i n t h a t b r i e f , Kennedy a s s e r t e d 
t h a t , "on J a n u a r y 30, t h e T r i a l C o u r t amended i t s o r d e r 
g r a n t i n g D e f e n d a n t s ' r e q u e s t f o r p r e l i m i n a r y / p e r m a n e n t 
i n j u n c t i v e r e l i e f and d i s m i s s e d K ennedy's c l a i m s . Kennedy 
t i m e l y a p p e a l e d t h e s e o r d e r s . " Kennedy's b r i e f i n c a s e no. 
1050543, a t p. 5. A c c o r d i n g l y , t h i s C o u r t r e v i e w e d t h e 
J a n u a r y 30, 2006, o r d e r i n c a s e no. 1050543 and a f f i r m e d 
w i t h o u t an o p i n i o n . Kennedy v. B o l e s I n v . , I n c . (No. 1050543, 
Feb. 15, 2008 ), So. 3d ( A l a . 2008) ( t a b l e ) . See 
B u t l e r v. O l s h a n , 280 A l a . 1 8 1 , 187-88 , 1 91 So. 2d 7, 13 
(1966) ( h o l d i n g t h a t t h i s C o u r t may t a k e j u d i c i a l n o t i c e o f 
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BI and B o l e s ' s c o u n t e r c l a i m f o r i n j u n c t i v e r e l i e f , t h e J a n u a r y 

30, 2006, judgment o r d e r e d Kennedy t o remove t h e l i s pendens 

w i t h r e s p e c t t o t h e p r o p e r t y and e n j o i n e d Kennedy f r o m t a k i n g 

any f u r t h e r a c t i o n s t o p r e v e n t BI o r B o l e s f r o m s e l l i n g t h e 

p r o p e r t y . The t r i a l c o u r t c e r t i f i e d i t s o r d e r as a f i n a l 

j u dgment p u r s u a n t R u l e 5 4 ( b ) , A l a . R. C i v . P., s t a t i n g t h a t 

"summary judgment i s a p p r o p r i a t e i n t h i s m a t t e r , a l t h o u g h t h e 

c o u r t has n o t and does n o t a t t h i s t i m e a d j u d i c a t e any c l a i m s 

f o r damages." Kennedy t h e n f i l e d a " r e l e a s e o f n o t i c e o f l i s 

p e n d e n s " i n t h e t r i a l c o u r t , s t a t i n g t h a t " s u b j e c t t o t h e 

p e n d i n g a p p e a l , " "Kennedy [does] h e a r b y r e l e a s e and t e r m i n a t e 

[ t h e l i s p endens] i n t h e O f f i c e o f t h e Judge o f P r o b a t e o f 

B a l d w i n C o u n t y w i t h r e s p e c t t o t h e p r o p e r t y . " 

On F e b r u a r y 17, 2006, c o u n s e l f o r Kennedy f a x e d and 

m a i l e d c o u n s e l f o r BI and B o l e s a l e t t e r s t a t i n g , " [ E ] n c l o s e d 

p l e a s e f i n d o u r N o t i c e o f F o r e c l o s u r e w h i c h w i l l be a d v e r t i s e d 

i n t h e newspaper b a s e d on y o u r c l i e n t ' s d e f a u l t u n d e r t h e 

t e r m s o f t h e f i n a n c i n g s t a t e m e n t . " BI and B o l e s t h e n moved 

t h e t r i a l c o u r t f o r an " i n j u n c t i o n a g a i n s t f o r e c l o s u r e " n o t i n g 

t h a t Kennedy had g i v e n n o t i c e t h a t he w o u l d f o r e c l o s e on t h e 

i t s own r e c o r d s i n a n o t h e r p r o c e e d i n g when a p a r t y r e f e r s t o 
t h e p r o c e e d i n g ) . 
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p r o p e r t y . The t r i a l c o u r t g r a n t e d t h e m o t i o n i n an o r d e r 

s t a t i n g t h a t " t h e p e n d i n g f o r e c l o s u r e a c t i o n by [Kennedy] i s 

h e r e b y e n j o i n e d and s t a y e d p e n d i n g t h e a p p e a l a n d / o r r u l i n g by 

t h e Supreme C o u r t o f A l a b a m a . " From a l l t h a t a p p e a r s i n t h e 

r e c o r d , Kennedy n e v e r commenced f o r e c l o s u r e p r o c e e d i n g s 

a g a i n s t BI and B o l e s . 

On F e b r u a r y 15, 2008, t h i s C o u r t a f f i r m e d t h e J a n u a r y 30, 

2006, judgment o f t h e t r i a l c o u r t w i t h o u t an o p i n i o n . Kennedy 

v. B o l e s I n v . , I n c . (No. 1050543, Feb. 15, 2 0 0 8 ) , So. 3d 

( A l a . 2008) ( t a b l e ) . I n t h e t r i a l c o u r t , Kennedy t h e n 

moved f o r l e a v e t o amend t h e c o m p l a i n t t o add two c o u n t s . The 

f i r s t c o u n t a l l e g e d t h a t BI had b r e a c h e d t h e p r o m i s s o r y n o t e 

f o r w h i c h Kennedy s o u g h t "a judgment i n f a v o r o f Kennedy and 

a g a i n s t B o l e s f o r $3,350,000 as p r i n c i p a l due on t h e N o t e , 

p l u s i n t e r e s t t h e r e o n f r o m t h e d a t e o f t h e d e f a u l t f o r w a r d , 

and a r e a s o n a b l e a t t o r n e y s ' f e e o f 15% o f t h e N o t e p r i n c i p a l 

p l u s e x p e n s e s The s e c o n d c o u n t a l l e g e d t h a t B o l e s had 

b r e a c h e d h i s p e r s o n a l g u a r a n t y f o r "payment o f t h e o b l i g a t i o n 

o f [BI] t o p l a i n t i f f Kennedy o f t h e amount b o r r o w e d f r o m him, 

$3,330,000," f o r w h i c h Kennedy s o u g h t a "judgment a g a i n s t 
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[ B o l e s ] i n d i v i d u a l l y f o r $3,330,000.00, p l u s i n t e r e s t , c o s t s 

and a t t o r n e y ' s f e e s . " 

The t r i a l c o u r t t r i e d Kennedy's c l a i m s a l l e g i n g b r e a c h o f 

t h e n o t e and t h e p e r s o n a l g u a r a n t y and BI and B o l e s ' s 

r e m a i n i n g c o u n t e r c l a i m s i n a two-day b e n c h t r i a l on O c t o b e r 27 

and 28, 2008. D u r i n g t h e t r i a l t h e f o l l o w i n g i n d i v i d u a l s 

t e s t i f i e d : Kennedy; B o l e s ; T a r l t o n ; Shawn B r a n t l e y , a r e a l -

e s t a t e a p p r a i s e r h i r e d by W a c h o v i a ; P r i c e ; Joe C o u r t n e y , J r . , 

a r e a l - e s t a t e a p p r a i s e r h i r e d by B o l e s ; and R o b i n May B o l e s , 

B o l e s ' s w i f e . 

W a c h o v i a had h i r e d B r a n t l e y , a l i c e n s e d r e a l - e s t a t e 

a p p r a i s e r , t o a p p r a i s e t h e p r o p e r t y b e f o r e a p p r o v i n g t h e l o a n 

B o l e s i n t e n d e d t o use t o p r e p a y t h e n o t e . B r a n t l e y t e s t i f i e d 

t h a t he a p p r a i s e d t h e p r o p e r t y on June 23, 2005, u n d e r t h e 

e x i s t i n g "RS-1 z o n i n g " c l a s s i f i c a t i o n f o r $7.3 m i l l i o n and 

u n d e r t h e m u l t i f a m i l y z o n i n g c l a s s i f i c a t i o n f o r $17.75 

m i l l i o n . B r a n t l e y t e s t i f i e d t h a t " [ t ] h e r e were p r o p e r t i e s i n 

t h e i m m e d i a t e v i c i n i t y t h a t were b e i n g r e z o n e d f r o m t h e RS 

c l a s s i f i c a t i o n t o t h e [ m u l t i f a m i l y ] c l a s s i f i c a t i o n . " A t t h a t 

same t i m e , B o l e s had a l s o h i r e d C o u r t n e y , a l i c e n s e d r e a l -

e s t a t e a p p r a i s e r , t o a p p r a i s e t h e p r o p e r t y . C o u r t n e y 
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t e s t i f i e d t h a t he a p p r a i s e d t h e p r o p e r t y on June 30 , 2005, 

u n d e r t h e RS-1 z o n i n g c l a s s i f i c a t i o n f o r $2.976 m i l l i o n and 

u n d e r t h e m u l t i f a m i l y z o n i n g c l a s s i f i c a t i o n f o r $15 m i l l i o n . 

On November 3, 2008, t h e t r i a l c o u r t i s s u e d a j u d g m e n t , 

s t a t i n g : 

"The c o u r t , h a v i n g h e a r d t h e t e s t i m o n y , o r e 
t e n u s and h a v i n g c o n s i d e r e d t h e e v i d e n c e and t h e 
a r g u m e n t s o f t h e a t t o r n e y s , h e r e b y o r d e r s , a d j u d g e s 
and d e c r e e s as f o l l o w s : 

"1) T h a t a l l m o t i o n s t o amend t h e p l e a d i n g s a r e 
g r a n t e d ; and 

"2) That m o t i o n s f o r judgment a t t h e c l o s i n g o f 
t h e e v i d e n c e a r e d e n i e d ; and 

"3) That a l l i n t e r e s t payments i n t h e C l e r k ' s 
o f f i c e i n t h i s c a s e , i n c l u d i n g a l l a c c r u e d 
i n t e r e s t , [ a r e ] h e r e b y awarded t o [BI and 
B o l e s ] ; and 

"4) That [BI and B o l e s ] a r e h e r e b y awarded a 
judgment a g a i n s t [Kennedy] i n t h e sum o f 
$3,650,000.00 p l u s c o s t s o f c o u r t ; and 

"5) That t h e n o t i c e o f l i s pendens f i l e d by 
[Kennedy] i s v o i d and h e r e b y h e l d f o r 
n a u g h t and t h e C l e r k o f t h e c o u r t i s 
o r d e r e d t o f i l e a r e l e a s e t h e r e o f . " 

Kennedy t h e n t i m e l y f i l e d two p o s t j u d g m e n t m o t i o n s p u r s u a n t t o 

R u l e 5 9 ( e ) , A l a . R. C i v . P. I n t h e f i r s t m o t i o n , Kennedy 

moved t h e t r i a l c o u r t t o a l t e r and t o c l a r i f y t h e November 3, 

2008, judgment b e c a u s e , he a r g u e d , i t was s i l e n t as t o h i s 
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c l a i m s a l l e g i n g b r e a c h o f t h e n o t e and t h e p e r s o n a l g u a r a n t y . 

I n t h e a l t e r n a t i v e , Kennedy a r g u e d t h a t t h e t r i a l c o u r t s h o u l d 

c l a r i f y t h e judgment t o p r o v i d e t h a t BI c o n t i n u e s t o be 

i n d e b t e d t o Kennedy on t h e n o t e . I n t h e s e c o n d m o t i o n , 

Kennedy moved t h e t r i a l c o u r t t o v a c a t e t h e November 3, 2008, 

j u d g m e n t , as i n c o n s i s t e n t w i t h t h e l a w and u n d i s p u t e d 

e v i d e n c e , o r , i n t h e a l t e r n a t i v e , t o e n t e r s p e c i a l w r i t t e n 

f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w p u r s u a n t t o R u l e 52, 

A l a . R. C i v . P. The t r i a l c o u r t d e n i e d b o t h m o t i o n s . Kennedy 

a p p e a l s . 

I I . S t a n d a r d o f R e v i e w 

B e c a u s e t h e t r i a l c o u r t h e a r d o r e t e n u s e v i d e n c e d u r i n g 

t h e b e n c h t r i a l , t h e o r e t e n u s s t a n d a r d o f r e v i e w a p p l i e s . 

Our o r e t e n u s s t a n d a r d o f r e v i e w i s w e l l s e t t l e d . "'When a 

j u d g e i n a n o n j u r y c a s e h e a r s o r a l t e s t i m o n y , a judgment b a s e d 

on f i n d i n g s o f f a c t b a s e d on t h a t t e s t i m o n y w i l l be p r e sumed 

c o r r e c t and w i l l n o t be d i s t u r b e d on a p p e a l e x c e p t f o r a p l a i n 

and p a l p a b l e e r r o r . ' " S m i t h v. M u c h i a , 854 So. 2d 85, 92 

( A l a . 2 0 0 3 ) ( q u o t i n g A l l s t a t e I n s . Co. v. S k e l t o n , 675 So. 2d 

377, 379 ( A l a . 1 9 9 6 ) ) . 

"'The o r e t e n u s r u l e i s g r o u n d e d upon t h e p r i n c i p l e 
t h a t when t h e t r i a l c o u r t h e a r s o r a l t e s t i m o n y i t 
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has an o p p o r t u n i t y t o e v a l u a t e t h e demeanor and 
c r e d i b i l i t y o f w i t n e s s e s . ' H a l l v. Mazzone, 486 So. 
2d 4 08 , 4 1 0 ( A l a . 1 98 6 ) . The r u l e a p p l i e s t o 
' d i s p u t e d i s s u e s o f f a c t , ' w h e t h e r t h e d i s p u t e i s 
b a s e d e n t i r e l y upon o r a l t e s t i m o n y o r upon a 
c o m b i n a t i o n o f o r a l t e s t i m o n y and d o c u m e n t a r y 
e v i d e n c e . B o r n v. C l a r k , 662 So. 2d 669, 672 ( A l a . 
1 9 9 5 ) . The o r e t e n u s s t a n d a r d o f r e v i e w , s u c c i n c t l y 
s t a t e d , i s as f o l l o w s : 

" ' [ W ] h e r e t h e e v i d e n c e has been [ p r e s e n t e d ] 
o r e t e n u s , a p r e s u m p t i o n o f c o r r e c t n e s s 
a t t e n d s t h e t r i a l c o u r t ' s c o n c l u s i o n on 
i s s u e s o f f a c t , and t h i s C o u r t w i l l n o t 
d i s t u r b t h e t r i a l c o u r t ' s c o n c l u s i o n u n l e s s 
i t i s c l e a r l y e r r o n e o u s and a g a i n s t t h e 
g r e a t w e i g h t o f t h e e v i d e n c e , b u t w i l l 
a f f i r m t h e judgment i f , u n d e r any 
r e a s o n a b l e a s p e c t , i t i s s u p p o r t e d by 
c r e d i b l e e v i d e n c e . ' " 

Reed v. B o a r d o f T r s . f o r Alabama S t a t e U n i v . , 778 So. 2d 791, 

795 ( A l a . 2000) ( q u o t i n g R a i d t v. C r a n e , 342 So. 2d 358, 360 

( A l a . 1 9 7 7 ) ) . However, " t h a t p r e s u m p t i o n [ o f c o r r e c t n e s s ] has 

no a p p l i c a t i o n when t h e t r i a l c o u r t i s shown t o have 

i m p r o p e r l y a p p l i e d t h e l a w t o t h e f a c t s . " Ex p a r t e B o a r d o f 

Z o n i n g A d j u s t m e n t o f M o b i l e , 636 So. 2d 415, 417 ( A l a . 1 9 9 4 ) . 

"The o r e t e n u s s t a n d a r d o f r e v i e w e x t e n d s t o t h e t r i a l 

c o u r t ' s a s s e s s m e n t o f damages." Edwards v. V a l e n t i n e , 926 So. 

2d 315, 325 ( A l a . 2 0 0 5 ) . Thus, t h e t r i a l c o u r t ' s damages award 

b a s e d on o r e t e n u s e v i d e n c e w i l l be r e v e r s e d " o n l y i f c l e a r l y 
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and p a l p a b l y e r r o n e o u s . " R o b i n s o n v. M o r s e , 352 So. 2d 1355, 

1357 ( A l a . 1 9 7 7 ) . 

I I I . D i s c u s s i o n 

A. F i n a l i t y 

Kennedy i n i t i a l l y a r g u e s t h a t t h i s C o u r t l a c k s s u b j e c t -

m a t t e r j u r i s d i c t i o n o v e r t h i s a p p e a l b e c a u s e , he s a y s , t h e 

November 3, 2008, o r d e r i s n o t a f i n a l j u d g m e n t . See McGowin  

I n v . Co. v. J o h n s t o n e , 291 A l a . 714, 715, 287 So. 2d 835, 836 

(1973) ( h o l d i n g t h a t "a f i n a l j udgment i s n e c e s s a r y t o g i v e 

j u r i s d i c t i o n t o t h i s c o u r t on an a p p e a l , and i t c a n n o t be 

w a i v e d by t h e p a r t i e s " ) . T h i s C o u r t has r o u t i n e l y d e f i n e d a 

f i n a l j udgment as "an o r d e r ' t h a t c o n c l u s i v e l y d e t e r m i n e s t h e 

i s s u e s b e f o r e t h e c o u r t and a s c e r t a i n s and d e c l a r e s t h e r i g h t s 

o f t h e p a r t i e s i n v o l v e d . ' " L u n c e f o r d v. Monumental L i f e I n s .  

Co., 641 So. 2d 244, 246 ( A l a . 1994) ( q u o t i n g Bean v. C r a i g , 

557 So. 2d 1249, 1253 ( A l a . 1 9 9 0 ) ) . Kennedy c o n t e n d s t h a t t h e 

November 3, 2008, o r d e r f a i l s t o c o n c l u s i v e l y d e t e r m i n e a l l 

t h e i s s u e s b e f o r e t h e t r i a l c o u r t b e c a u s e , he s a y s , t h e o r d e r 

f a i l s t o d i s p o s e o f h i s c l a i m s a s s e r t i n g t h a t BI b r e a c h e d t h e 

p r o m i s s o r y n o t e and t h a t B o l e s b r e a c h e d h i s p e r s o n a l g u a r a n t y 

t o pay B I ' s o b l i g a t i o n u n d e r t h e n o t e . 
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We c o n c l u d e t h a t t h e November 3, 2008, o r d e r a d j u d i c a t e d 

a l l p e n d i n g c l a i m s and t h a t i t c o n c l u s i v e l y d e t e r m i n e d a l l t h e 

i s s u e s b e f o r e t h e t r i a l c o u r t . The t r i a l c o u r t ' s j u d g m e n t 

t h a t " a l l i n t e r e s t payments i n t h e C l e r k ' s o f f i c e ... [ a r e ] 

h e r e b y awarded t o [BI and B o l e s ] " i s an i m p l i c i t d e n i a l o f 

Kennedy's c l a i m s t h a t BI b r e a c h e d t h e p r o m i s s o r y n o t e and t h a t 

B o l e s b r e a c h e d h i s p e r s o n a l g u a r a n t y t o pay B I ' s o b l i g a t i o n 

u n d e r t h e n o t e . The t e r m s o f t h e p r o m i s s o r y n o t e p r o v i d e t h a t 

B I ' s i n t e r e s t - p a y m e n t o b l i g a t i o n w o u l d t e r m i n a t e upon payment 

o f t h e p r i n c i p a l . A c c o r d i n g l y , t h e t r i a l c o u r t ' s r e t u r n o f 

t h e i n t e r e s t payments t o BI and B o l e s d e m o n s t r a t e s t h a t t h e 

t r i a l c o u r t f o u n d t h a t BI and B o l e s p r o p e r l y t e n d e r e d 

p r e p a y m e n t o f t h e n o t e and t h a t t h a t t e n d e r t e r m i n a t e d B I ' s 

i n t e r e s t - p a y m e n t o b l i g a t i o n . I f BI p r o p e r l y t e n d e r e d 

p r e p a y m e n t , BI d i d n o t b r e a c h t h e n o t e and B o l e s d i d n o t 

b r e a c h h i s g u a r a n t y t o pay B I ' s o b l i g a t i o n on t h e n o t e . 

The t r i a l c o u r t ' s g e n e r a l award t o BI and B o l e s o f $3.65 

m i l l i o n p l u s c o u r t c o s t s i s an i m p l i c i t r e s o l u t i o n o f a l l BI 

and B o l e s ' s c o u n t e r c l a i m s . A t r i a l c o u r t i s n o t r e q u i r e d 

p r o v i d e a p r e c i s e c a l c u l a t i o n f o r i t s damages award f o l l o w i n g 

o r e t e n u s p r o c e e d i n g s , and, i n t h i s c a s e , t h e t r i a l c o u r t ' s 
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f a i l u r e t o a t t r i b u t e t h e money damages t o a p a r t i c u l a r 

c o u n t e r c l a i m does n o t a f f e c t t h e f i n a l i t y o f t h e j u d g m e n t . An 

a p p e l l a t e c o u r t may a t t r i b u t e a g e n e r a l - l i a b i l i t y award 

r e s u l t i n g f r o m an o r e t e n u s p r o c e e d i n g t o any c o u n t t h a t i s 

s u p p o r t e d by t h e e v i d e n c e , and, as d i s c u s s e d b e l o w , we 

c o n c l u d e t h a t t h e t r i a l c o u r t ' s $3.65 m i l l i o n judgment i s 

s u p p o r t e d by BI and B o l e s ' s b r e a c h - o f - c o n t r a c t c o u n t e r c l a i m . 

See H a m i l t o n v. H a m i l t o n , 255 A l a . 284, 288, 51 So. 2d 13, 17 

(1951) ( h o l d i n g t h a t " [ a g e n e r a l ] f i n d i n g o f t h e t r i a l c o u r t , 

s i t t i n g w i t h o u t a j u r y , " " w i l l be r e f e r r e d t o a c o u n t w h i c h i s 

s u f f i c i e n t and w h i c h i s s u p p o r t e d by t h e e v i d e n c e " ( c i t i n g 

E vans B r o s . C o n s t r . Co. v. S t e i n e r B r o s . , 208 A l a . 306, 94 So. 

361 ( 1 9 2 2 ) ) ) . B e c a u s e t h e $3.65 m i l l i o n judgment i s s u p p o r t e d 

by BI and B o l e s ' s b r e a c h - o f - c o n t r a c t c o u n t e r c l a i m , we i n f e r 

t h e d e n i a l o f BI and B o l e s ' s r e m a i n i n g c o u n t e r c l a i m s . Alabama 

l a w i s s e t t l e d t h a t , i n t h e a b s e n c e o f an o r d e r s e v e r i n g a 

c l a i m o r o r d e r i n g a s e p a r a t e t r i a l , " [ a ] judgment w i l l be 

deemed a f i n a l j udgment on a l l i s s u e s p l e a d e d and any c l a i m s 

w h i c h a r e n o t s p e c i f i c a l l y d i s p o s e d o f i n t h e judgment w i l l be 

deemed t o have been r e j e c t e d o r d e n i e d . " P o s t o n v. G a d d i s , 

372 So. 2d 1099, 1101 ( A l a . 1 9 7 9 ) . From a l l t h a t a p p e a r s i n 
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t h e r e c o r d , BI and B o l e s ' s c o u n t e r c l a i m s were t r i e d d u r i n g t h e 

b e n c h t r i a l and no p a r t y t o t h e p r o c e e d i n g s o u g h t a s e p a r a t e 

p r o c e e d i n g f o r any c o u n t e r c l a i m . See a l s o R o b e r t s v. S e c u r i t y  

T r u s t & Sav. Bank o f B r i l l i a n t , 470 So. 2d 674 , 675 ( A l a . 

1985) ( h o l d i n g t h a t even t h o u g h t h e r e c o r d c o n t a i n e d no o r d e r 

d i s m i s s i n g t h e d e f e n d a n t ' s c o u n t e r c l a i m , t h e judgment was 

f i n a l b e c a u s e t h e t r i a l c o u r t e n t e r e d a judgment i n f u l l f o r 

t h e p l a i n t i f f and " [ t ] h a t h o l d i n g i m p l i c i t l y d e n i e d t h e 

c o u n t e r c l a i m " ) . The November 3, 2008, o r d e r i s a f i n a l 

j u d g m e n t . 

B. I n t e r e s t Payments 

As t o t h e m e r i t s o f t h e November 3, 2008, o r d e r , Kennedy 

f i r s t a r g u e s t h a t t h e t r i a l c o u r t e r r e d by " s t o p p i n g i n t e r e s t 

u n d e r t h e N o t e ... b e c a u s e [BI] d i d n o t keep t h e p r e p a y m e n t 

t e n d e r good, d i d n o t pay i t i n t o c o u r t , and n e v e r b o r r o w e d 

f u n d s n e c e s s a r y t o p r e p a y t h e N o t e t o Kennedy." Kennedy's 

b r i e f , a t p. 31. Kennedy l i b e r a l l y c o n s t r u e s t h e o r d e r o f t h e 

t r i a l c o u r t t o frame h i s argument b e c a u s e t h e November 3, 

2008, o r d e r does n o t " s t o p [ ] i n t e r e s t payments u n d e r t h e 

N o t e . " I n s t e a d , t h e t r i a l c o u r t o r d e r e d t h a t " a l l i n t e r e s t 
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payments i n t h e C l e r k ' s o f f i c e i n t h i s c a s e , i n c l u d i n g a l l 

a c c r u e d i n t e r e s t , [ a r e ] h e r e b y awarded t o [BI and B o l e s ] . " 

Kennedy a p p e a r s t o a r g u e t h a t t h e t r i a l c o u r t ' s r e t u r n o f 

t h e i n t e r e s t payments t o BI and B o l e s was e r r o r b e c a u s e , he 

c o n t e n d s , B I ' s i n t e r e s t - p a y m e n t o b l i g a t i o n d i d n o t t e r m i n a t e 

upon B I ' s p r e p a y m e n t t e n d e r . Kennedy a r g u e s t h a t a p r e p a y m e n t 

t e n d e r s t o p s i n t e r e s t o n l y i f t h e t e n d e r i s " k e p t good" and 

t h a t " [ B I ] d i d n o t keep good t h e p r e p a y m e n t t e n d e r " b e c a u s e BI 

d i d n o t pay t h e t e n d e r i n t o t h e c o u r t . Kennedy's b r i e f , a t p. 

35. To s u p p o r t t h e c o n t e n t i o n t h a t a p r e p a y m e n t t e n d e r s t o p s 

i n t e r e s t o n l y i f i t i s k e p t good, Kennedy r e l i e s on M c C a l l e y  

v. O t e y , 99 A l a . 584, 589, 12 So. 406, 407 (1893) ( " M c C a l l e y 

I I " ) , i n w h i c h t h i s C o u r t s t a t e d : 

" U n l e s s t h e t e n d e r i s k e p t good a l l t h e t i m e , t h a t 
i s , u n l e s s t h e d e b t o r i s w i l l i n g and p r e p a r e d t o 
make payment a t any t i m e a f t e r t h e t e n d e r , i f t h e 
c r e d i t o r s h o u l d c o n c l u d e t o r e c e i v e i t , and u n t i l 
t h e money i s p a i d i n t o c o u r t upon h i s p l e a , t h e  
d e b t o r i s c h a r g e a b l e w i t h i n t e r e s t . He can n o t make 
a t e n d e r t o - d a y , and t h e n use t h e money f o r h i s 
p r o f i t , and e s c a p e t h e payment o f i n t e r e s t . He i s 
r e l e a s e d f r o m t h e payment o f i n t e r e s t upon t h e 
s u p p o s i t i o n t h a t he has been d e p r i v e d o f t h e use o f 
t h e money by h o l d i n g h i m s e l f i n r e a d i n e s s a l l t h e 
t i m e t o pay h i s c r e d i t o r upon h i s demand." 

(Emphasis added.) Kennedy's a p p l i c a t i o n o f t h i s p a s s a g e t o 

t h e f a c t s o f t h i s c a s e i s m i s g u i d e d , however, b e c a u s e t h e 
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C o u r t i n M c C a l l e y I I a p p e a r s t o be r e f e r r i n g t o a s i t u a t i o n i n 

w h i c h t h e d e b t o r i n d e p e n d e n t l y f a i l s t o keep a t e n d e r good, as 

o p p o s e d t o a s i t u a t i o n i n w h i c h t h e d e b t o r f a i l s t o keep t h e 

t e n d e r good b e c a u s e t h e c r e d i t o r r e j e c t s t h e t e n d e r . T h i s 

c o n c l u s i o n i s s u p p o r t e d by t h e f a c t t h a t b e f o r e t h e a b o v e -

q u o t e d p a s s a g e i n M c C a l l e y I I , t h e C o u r t n o t e d w i t h a p p r o v a l 

t h a t i n M c C a l l e y v. O t e y , 90 A l a . 302 , 8 So. 157 (18 90 ) 

( " M c C a l l e y I " ) , i t h e l d " ' [ a ] t e n d e r r e f u s e d does n o t o p e r a t e 

t o d i s c h a r g e t h e d e b t o r f r o m t h e d e b t , b u t o n l y r e l e a s e s him  

f r o m t h e payment o f i n t e r e s t s u b s e q u e n t l y a c c r u i n g . ' " 99 A l a . 

a t 589, 12 So. a t 407 ( q u o t i n g M c C a l l e y I , 90 A l a . a t 308, 8 

So. a t 159 ( e m p h a s i s a d d e d ) ) . I n M c C a l l e y I I , t h i s C o u r t 

f u r t h e r s t a t e d t h a t " t e n d e r o f t h e w h o l e amount due, p r i n c i p a l 

and i n t e r e s t , a t any t i m e a f t e r t h e d e b t f a l l s due, b u t b e f o r e 

s u i t i s b r o u g h t , s t o p s t h e i n t e r e s t 99 A l a . a t 589, 12 

So. a t 407. See a l s o Odum v. R u t l e d g e & J u l i a n R.R., 94 A l a . 

488, 496, 10 So. 222, 224 (1891) ("the p r o f f e r o f t h e money i s 

d i s p e n s e d w i t h , i f t h e p a r t y i s r e a d y and w i l l i n g t o pay t h e 

same, b u t i s p r e v e n t e d by t h e c r e d i t o r ' s d e c l a r i n g t h a t he 

w i l l n o t r e c e i v e i t " ) ; 13 S a r a h Howard J e n k i n s , C o r b i n on  

C o n t r a c t s § 67.6, a t 33 ( J o s e p h M. P e r i l l o e d . , 2003) ( s t a t i n g 
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t h a t a " c r e d i t o r [who r e f u s e s p r o p e r t e n d e r ] has no r i g h t t o 

i n t e r e s t b e y o n d t h e due d a t e " ) . These g e n e r a l r u l e s a r e now 

c o d i f i e d i n § 7 - 3 - 6 0 3 ( c ) , A l a . Code 1 9 7 5 , 3 w h i c h p r o v i d e s , i n 

p e r t i n e n t p a r t : " I f t e n d e r o f payment o f an amount due on an 

i n s t r u m e n t i s made t o a p e r s o n e n t i t l e d t o e n f o r c e t h e 

i n s t r u m e n t , t h e o b l i g a t i o n o f t h e o b l i g o r t o pay i n t e r e s t  

a f t e r t h e due d a t e on t h e amount t e n d e r e d i s d i s c h a r g e d . ..." 

(Emphasis added.) Kennedy c o n t e n d s t h a t § 6-8-100, A l a . Code 

1975, mandates t h a t t h e t e n d e r must be p a i d i n t o t h e C o u r t . 4 

T h i s s e c t i o n has no a p p l i c a t i o n t o t h e f a c t s o f t h i s c a s e 

b e c a u s e BI d i d n o t t e n d e r p r e p a y m e n t t o answer a c l a i m by 

Kennedy, and § 6-8-100 i s " i n t e n d e d t o p r e s c r i b e a r u l e o f 

p l e a d i n g o n l y , and n o t t o change any r u l e o f s u b s t a n t i v e l a w . " 

M a p l e s v. D o u g l a s s , 205 A l a . 94, 95, 87 So. 585, 58 6 (1920 ) 

( r e f e r r i n g t o t h e p r e d e c e s s o r t o § 6-8-100). 

We c o n c l u d e t h a t BI owed no i n t e r e s t payments t o Kennedy 

a f t e r Kennedy r e j e c t e d B I ' s p r e p a y m e n t t e n d e r . The r e c o r d 

3 S e c t i o n 7-3-101 e t s e q . , A l a . Code 1975, g o v e r n s 
n e g o t i a b l e i n s t r u m e n t s s u c h as p r o m i s s o r y n o t e s . 

4 S e c t i o n 6-8-100, A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t 
p a r t : "An answer o f t e n d e r o f money o r o f a t h i n g i n a c t i o n 
must be a c c o m p a n i e d by a d e l i v e r y o f t h e money o r s u c h t h i n g 
i n a c t i o n t o t h e c l e r k o f t h e c o u r t . " 
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shows t h a t t h e t r i a l c o u r t h e a r d s u f f i c i e n t e v i d e n c e 

i n d i c a t i n g t h a t BI had t e n d e r e d p r e p a y m e n t t o Kennedy. 

"'Where e v i d e n c e i s p r e s e n t e d t o t h e t r i a l c o u r t o r e t e n u s , a 

p r e s u m p t i o n o f c o r r e c t n e s s e x i s t s as t o t h e c o u r t ' s 

c o n c l u s i o n s on i s s u e s o f f a c t ; i t s d e t e r m i n a t i o n w i l l n o t be 

d i s t u r b e d u n l e s s i t i s c l e a r l y e r r o n e o u s , w i t h o u t s u p p o r t i n g 

e v i d e n c e , m a n i f e s t l y u n j u s t , o r a g a i n s t t h e g r e a t w e i g h t o f 

t h e e v i d e n c e . ' " P o l l a r d v. Unus P r o p s . , LLC, 902 So. 2d 18, 

23 ( A l a . 2004) ( q u o t i n g A m e r i c a n P e t r o l e u m E q u i p . & C o n s t r . ,  

I n c . v. F a n c h e r , 708 So. 2d 129, 132 ( A l a . 1 9 9 7 ) ) . 

A c c o r d i n g l y , we c o n c l u d e t h a t t h e t r i a l c o u r t d i d n o t e r r i n 

a w a r d i n g t h e i n t e r e s t payments t o BI and B o l e s . 

C. T e n d e r 

Kennedy f u r t h e r a r g u e s t h a t t h e November 3, 2008, o r d e r 

i m p r o p e r l y a l l o w s BI and B o l e s t o b e n e f i t f r o m t h e p r e p a y m e n t 

t e n d e r and t o a v o i d i t s b u r d e n b e c a u s e , he a r g u e s , t h e o r d e r 

does n o t e n t e r a judgment a g a i n s t BI and B o l e s f o r t h e 

p r e p a y m e n t - t e n d e r amount. Kennedy c o n t e n d s t h a t i f t h i s C o u r t 

" a f f i r m s t h e t r i a l c o u r t ' s f i n d i n g o f t e n d e r and c e s s a t i o n o f 

i n t e r e s t , t h e t r i a l c o u r t s h o u l d be d i r e c t e d t o e n t e r judgment 

f o r Kennedy on t h e n o t e a g a i n s t BI and a g a i n s t I a n B o l e s on 
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t h e g u a r a n t y f o r $3,513,000, t h e p r e p a y m e n t amount." 

Kennedy's b r i e f , a t p. 41. T h i s argument i s m i s g u i d e d b e c a u s e 

o u r a f f i r m a n c e o f t h a t p o r t i o n o f t h e t r i a l c o u r t ' s judgment 

r e t u r n i n g i n t e r e s t payments t o BI and B o l e s i s b a s e d upon a 

f i n d i n g t h a t Kennedy b r e a c h e d t h e n o t e by r e j e c t i n g B I ' s 

p r e p a y m e n t t e n d e r . C o n s i s t e n t w i t h t h i s f i n d i n g , BI d i d n o t 

a t t h a t j u n c t u r e b r e a c h t h e n o t e and B o l e s d i d n o t a t t h a t 

p o i n t b r e a c h h i s a l l e g e d g u a r a n t y t o pay B I ' s o b l i g a t i o n on 

t h e n o t e . T h e r e f o r e , Kennedy i s n o t e n t i t l e d t o a j u d g m e n t 

a g a i n s t BI o r B o l e s i n t h i s p r o c e e d i n g i n t h e a b s e n c e o f a 

b r e a c h . 

Kennedy d i d n o t have a n o t h e r c l a i m s e e k i n g a judgment on 

t h e n o t e ; h i s o n l y p e n d i n g c l a i m s a l l e g e d a b r e a c h o f t h e n o t e 

by BI and a b r e a c h o f a p e r s o n a l o b l i g a t i o n t o pay t h e n o t e by 

B o l e s . 

D. Damages 

Kennedy n e x t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

a w a r d i n g $3.65 m i l l i o n t o BI and B o l e s b e c a u s e , he s a y s , BI 

and B o l e s ' s c o u n t e r c l a i m s a r e b a r r e d by t h e d o o r - c l o s i n g 

s t a t u t e , § 10-2B-15.02, A l a . Code 1975. The d o o r - c l o s i n g 

s t a t u t e p r o v i d e s : 
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"(a ) A f o r e i g n c o r p o r a t i o n t r a n s a c t i n g b u s i n e s s 
i n t h i s s t a t e w i t h o u t a c e r t i f i c a t e o f a u t h o r i t y ... 
may n o t m a i n t a i n a p r o c e e d i n g i n t h i s s t a t e w i t h o u t 
a c e r t i f i c a t e o f a u t h o r i t y . A l l c o n t r a c t s o r 
a g r e e m e n t s made o r e n t e r e d i n t o i n t h i s s t a t e by 
f o r e i g n c o r p o r a t i o n s p r i o r t o o b t a i n i n g a 
c e r t i f i c a t e o f a u t h o r i t y t o t r a n s a c t b u s i n e s s i n 
t h i s s t a t e s h a l l be h e l d v o i d a t t h e a c t i o n o f t h e 
f o r e i g n c o r p o r a t i o n o r by any p e r s o n c l a i m i n g 
t h r o u g h o r u n d e r t h e f o r e i g n c o r p o r a t i o n by v i r t u e 
o f t h e c o n t r a c t o r a g r e e m e n t ; b u t n o t h i n g i n t h i s 
s e c t i o n s h a l l a b r o g a t e t h e e q u i t a b l e r u l e t h a t he 
who s e e k s e q u i t y must do e q u i t y . " 

§ 1 0 - 2 B - 1 5 . 0 2 ( a ) , A l a . Code 1975. Kennedy a r g u e s t h a t u n d e r 

t h e d o o r - c l o s i n g s t a t u t e BI and B o l e s c a n n o t e n f o r c e t h e 

p r o m i s s o r y n o t e b e c a u s e BI f a i l e d t o q u a l i f y t o do b u s i n e s s i n 

A labama a t t h e t i m e BI and Kennedy e n t e r e d i n t o t h e n o t e . 

T h i s C o u r t p r e v i o u s l y a f f i r m e d t h e t r i a l c o u r t ' s J a n u a r y 

30, 2006, judgment f i n d i n g t h a t Kennedy had w a i v e d h i s r i g h t 

t o a s s e r t t h e d o o r - c l o s i n g s t a t u t e i n o r d e r t o v o i d t h e 

a g r e e m e n t s he had e n t e r e d i n t o w i t h B I , and, b a s e d on t h e l a w -

o f - t h e - c a s e d o c t r i n e , we see no r e a s o n t o r e c o n s i d e r t h i s 

i s s u e . "The l a w - o f - t h e - c a s e d o c t r i n e p r o v i d e s t h a t when a 

c o u r t d e c i d e s upon a r u l e o f l a w , t h a t r u l e s h o u l d c o n t i n u e t o 

g o v e r n t h e same i s s u e s i n s u b s e q u e n t s t a g e s i n t h e same c a s e , 

t h e r e b y h a s t e n i n g an end t o l i t i g a t i o n by f o r e c l o s i n g t h e 

p o s s i b i l i t y o f r e p e a t e d l y l i t i g a t i n g an i s s u e a l r e a d y 
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d e c i d e d . " B e l c h e r v. Queen, [Ms. 1080452, S e p t . 18, 2009] 

So. 3d , ( A l a . 200 9) ( c i t i n g Ex p a r t e D i s c o u n t F o o d s , 

I n c . , 789 So. 2d 842, 846 n.4 ( A l a . 2 0 0 1 ) ) . 

R e g a r d i n g w h e t h e r Kennedy w a i v e d h i s r i g h t t o v o i d h i s 

a g r e e m e n t s w i t h B I , t h e J a n u a r y 30, 2006, judgment p r o v i d e s : 

" [ K ennedy] a l s o m a i n t a i n s t h a t t h e D e f e n d a n t 
c o r p o r a t i o n , [BI] was n o t q u a l i f i e d t o do b u s i n e s s 
i n t h e s t a t e o f Alabama a t t h e t i m e i t e n t e r e d i n t o 
t h e a greement r e l a t i n g t o t h e s a l e o f t h e p r o p e r t y 
t o [ B I ] . W h i l e i t i s a t r u e s t a t e m e n t o f f a c t , t h e 
[ d o o r - c l o s i n g ] s t a t u t e a l s o r e q u i r e s t h a t he who 
s e e k s e q u i t y must do i n e q u i t y . I n t h i s p a r t i c u l a r 
c a s e [Kennedy] and h i s a t t o r n e y a t t h e t i m e were 
f u l l y aware o f t h e s i t u a t i o n and t h e f a c t s r e l a t i n g 
t o [ B I ] . [BI] had been c r e a t e d as a D e l a w a r e 
c o r p o r a t i o n l e s s t h a n two weeks p r i o r t o t h e c l o s i n g 
o f t h e t r a n s a c t i o n i n t h i s m a t t e r . A t c l o s i n g , 
[Kennedy] and t h e D e f e n d a n t c o r p o r a t i o n , [ B I , ] 
e n t e r e d i n t o an agreement by w h i c h t h e f a c t t h a t 
[BI] was n o t q u a l i f i e d t o do b u s i n e s s i n Alabama was 
r e c o g n i z e d by t h e p a r t i e s and t h e p a r t i e s a g r e e d 
t h a t i f [BI] d i d n o t q u a l i f y by t h e end o f J u l y 
2004, t h e n s u c h f a i l u r e '... may be and c o n s t i t u t e 
a d e f a u l t ' u n d e r t h e t e r m s o f t h e f i n a n c i n g 
a greement e n t e r e d i n t o b e tween t h e p a r t i e s a t 
c l o s i n g . 

" I n d r a f t i n g t h e c l o s i n g d o cuments, [Kennedy] 
d i d n o t p r e s e r v e any r i g h t t o c l a i m o r t a k e t h e 
p o s i t i o n t h a t t h e t r a n s a c t i o n was ' v o i d , ' r a t h e r , 
h i s remedy as e x p r e s s l y s t a t e d i n t h e c o n t r a c t was 
t o d e c l a r e a d e f a u l t a t h i s o p t i o n . A t no t i m e has 
[Kennedy] a t t e m p t e d t o f o r e c l o s e , t h a t b e i n g h i s 
remedy u n d e r t h e f i n a n c i n g document. 

"The C o u r t i s o f t h e o p i n i o n t h a t t h e c l a i m made  
by [Kennedy] t h a t he was e n t i t l e d t o a v o i d t h e 
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e n t i r e t r a n s a c t i o n and have t h e p r o p e r t y i n q u e s t i o n  
r e c o n v e y e d t o him i s w i t h o u t m e r i t . The l a w i n 
Alabama i s c l e a r t h a t an o u t o f s t a t e n o n - q u a l i f i e d 
c o r p o r a t i o n may own r e a l e s t a t e i n t h e s t a t e o f 
Alabama and b r i n g an a c t i o n t o p r o t e c t s u c h 
o w n e r s h i p w i t h o u t q u a l i f y i n g t o do b u s i n e s s h e r e . 
M o r e o v e r , a n o n - q u a l i f i e d c o r p o r a t i o n may e n f o r c e 
i t s p r o p e r t y r i g h t s i n t h e c o u r t s o f t h i s s t a t e . I n 
t h i s p a r t i c u l a r c a s e , even i f [BI] was ' d o i n g 
b u s i n e s s ' as t h a t t e r m may have been e s t a b l i s h e d by 
t h e c o u r t s o f t h i s s t a t e , t h e n and i n s u c h e v e n t , 
[Kennedy] k n o w i n g l y w a i v e d h i s r i g h t t o d e c l a r e t h e  
' c o n t r a c t ' v o i d by e n t e r i n g i n t o t h e t r a n s a c t i o n and  
t h e p o s t - c l o s i n g c o n t r a c t p r o v i d i n g f o r d e f a u l t  
k n o w i n g f u l l w e l l o f t h e s t a t u s o f [BI] a t t h a t  
t i m e . " 

( Emphasis added.) 

Kennedy a r g u e s t h a t t h i s judgment i s l i m i t e d t o h i s 

w a i v e r o f t h e r i g h t t o v o i d t h e s a l e o f t h e p r o p e r t y - - t h e deed 

i t s e l f - - p u r s u a n t t o t h e d o o r - c l o s i n g s t a t u t e , and, t h e r e f o r e , 

t h a t t h i s C o u r t ' s a f f i r m a n c e o f t h e J a n u a r y 30, 2006, judgment 

d i d n o t a d d r e s s t h e i s s u e w h e t h e r Kennedy w a i v e d t h e r i g h t t o 

v o i d o t h e r a g r e e m e n t s e n t e r e d i n t o by Kennedy and BI r e l a t e d 

t o t h e s a l e o f t h e p r o p e r t y , s u c h as t h e p r o m i s s o r y n o t e . We 

do n o t a g r e e t h a t t h e J a n u a r y 30, 2006, judgment i s l i m i t e d t o 

t h e p u r c h a s e a g r e e m e n t . I n t h e J a n u a r y 30, 2006, judgment t h e 

t r i a l c o u r t f o u n d t h a t " t h e c l a i m made by [Kennedy] t h a t he 

was e n t i t l e d t o a v o i d t h e e n t i r e t r a n s a c t i o n ... i s w i t h o u t 

m e r i t " b e c a u s e , t h e c o u r t f o u n d , Kennedy k n o w i n g l y w a i v e d t h e 
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r i g h t t o v o i d a g r e e m e n t s made t h e b a s i s o f t h e s a l e by 

e n t e r i n g i n t o t h e t r a n s a c t i o n and t h e p o s t - c l o s i n g a g r e e m e n t . 

(Emphasis added.) I n d e e d , i n Kennedy's m o t i o n f o r a 

d e c l a r a t o r y j udgment Kennedy b r o a d l y a s s e r t e d t h a t " [ t ] h e 

c o n v e y a n c e c o n t r a c t and a g r e e m e n t s e n t e r e d by [BI] s h o u l d be 

deemed v o i d by t h i s H o n o r a b l e C o u r t " u n d e r t h e d o o r - c l o s i n g 

s t a t u t e b e c a u s e BI was n o t q u a l i f i e d t o do b u s i n e s s w i t h i n t h e 

S t a t e o f Alabama when t h o s e a g r e e m e n t s were e n t e r e d i n t o . 

( E m p h a s i s added.) We c o n c l u d e t h a t t h i s C o u r t ' s e a r l i e r 

a f f i r m a n c e o f t h e J a n u a r y 30, 2006, judgment e s t a b l i s h e d a 

g e n e r a l r u l e o f l a w a p p l i c a b l e t o f u r t h e r p r o c e e d i n g s i n t h i s 

c a s e t h a t Kennedy had w a i v e d t h e r i g h t t o i n v o k e t h e d o o r -

c l o s i n g s t a t u t e t o v o i d any a g r e e m e n t s r e l a t e d t o t h e s a l e o f 

t h e p r o p e r t y , i n c l u d i n g t h e p r o m i s s o r y n o t e . 

T h i s C o u r t has r e c o g n i z e d t h a t i t may d i s r e g a r d t h e l a w -

o f - t h e - c a s e d o c t r i n e "when c o m p e l l i n g c i r c u m s t a n c e s c a l l f o r 

t h e r e d e t e r m i n a t i o n o f a p o i n t o f l a w on a p r i o r a p p e a l . " Ex  

p a r t e D i s c o u n t F o o d s , I n c . , 789 So. 2d a t 846 n.4. H e r e , 

however, Kennedy has n o t p r o v i d e d us w i t h any r e a s o n t o 

q u e s t i o n t h e p r o p r i e t y o f o u r a f f i r m a n c e o f t h e J a n u a r y 30, 
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2006, j u d g m e n t . 5 T h i s C o u r t has r e c o g n i z e d t h a t t h e p u r p o s e 

o f t h e d o o r - c l o s i n g s t a t u t e i s " t o p r o v i d e some power f o r t h e 

S t a t e t o p r o t e c t Alabama r e s i d e n t s f r o m p o s s i b l e abuse by 

u n c o n t r o l l e d f o r e i g n c o r p o r a t i o n s " and t h a t , " [ a ] l t h o u g h t h e 

s t a t u t e s t a t e s t h a t t h e c o n t r a c t i s a u t o m a t i c a l l y v o i d , i n  

p r a c t i c e t h e c o n t r a c t i s m e r e l y v o i d a b l e a t t h e o p t i o n o f t h e  

A l a b ama r e s i d e n t . " G r e e n T r e e A c c e p t a n c e , I n c . v. B l a l o c k , 

525 So. 2d 1366, 1370 ( A l a . 1988) ( e m p h a s i s a d d e d ) . See a l s o  

M o s e l e y v. C o m m e r c i a l S t a t e Bank, 457 So. 2d 967, 969 ( A l a . 

1984) ( h o l d i n g t h a t an Alabama d e f e n d a n t had w a i v e d t h e d o o r -

c l o s i n g s t a t u t e by n o t a f f i r m a t i v e l y p l e a d i n g i t as a 

d e f e n s e ) ; L o u d o n v i l l e M i l l i n g Co. v. D a v i s , 251 A l a . 459, 462, 

37 So. 2d 659, 661 (1948) ( h o l d i n g t h a t "when a n o n - q u a l i f y i n g 

c o r p o r a t i o n engages i n an i n t r a s t a t e t r a n s a c t i o n i n 

f u r t h e r a n c e o f a main c o r p o r a t e f u n c t i o n , a c o n t r a c t i s s u i n g 

5On a p p e a l , BI and B o l e s do n o t c o n t e n d t h a t t h e y a r e 
immune f r o m t h e d o o r - c l o s i n g s t a t u t e b e c a u s e t h e i r a c t i v i t i e s 
a r e i n t e r s t a t e as o p p o s e d t o i n t r a s t a t e . See T r a d e W i n d s  
E n v t l . R e s t o r a t i o n , I n c . v. Brown B r o s . C o n s t r . , L.L.C., 9 9 9 
So. 2d 875, 879 ( A l a . 2008) ( " ' [ B ] u s i n e s s e s e n g a g e d i n 
i n t e r s t a t e commerce a r e p r o t e c t e d by t h e commerce c l a u s e i n 
t h e U n i t e d S t a t e s C o n s t i t u t i o n , U.S. C o n s t . , A r t . I , § 8, c l . 
3, and a r e t h e r e f o r e immune f r o m t h e e f f e c t s o f t h e " d o o r 
c l o s i n g " s t a t u t e s . ' " ( q u o t i n g S t e w a r t Mach. & Eng'g Co. v.  
C h e c k e r s D r i v e I n R e s t s . o f N. A m e r i c a , I n c . , 575 So. 2d 1072, 
1074 ( A l a . 1 9 9 1 ) ) ) . 
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f r o m s u c h t r a n s a c t i o n s h a l l a t t h e o p t i o n o f t h e o t h e r p a r t y  

t o t h e c o n t r a c t be v o i d " ) . I n sum, we see no r e a s o n t o 

d i s r e g a r d t h e l a w - o f - t h e - c a s e d o c t r i n e ; a c c o r d i n g l y , BI and 

B o l e s ' s c o u n t e r c l a i m s a r e n o t b a r r e d by t h e d o o r - c l o s i n g 

s t a t u t e . 

Kennedy n e x t a r g u e s t h a t even i f BI and B o l e s c o u l d 

r e c o v e r damages f o r b r e a c h o f c o n t r a c t , BI and B o l e s d i d n o t 

p r e s e n t s u f f i c i e n t e v i d e n c e t o s u p p o r t a $3.65 m i l l i o n damages 

award f o r t h e b r e a c h . Kennedy c o n t e n d s t h a t BI and B o l e s 

i m p r o p e r l y p r e s e n t e d e v i d e n c e o f t h e c o n t r a c t p r i c e and m a r k e t 

v a l u e o f t h e p r o p e r t y t o e s t a b l i s h t h e i r b r e a c h - o f - c o n t r a c t 

damages and t h a t s u c h a c a l c u l a t i o n does n o t a p p l y t o t h i s 

c a s e b e c a u s e t h e u n d e r l y i n g c l a i m i s b r e a c h o f a p r o m i s s o r y 

n o t e , n o t b r e a c h o f a r e a l - e s t a t e - s a l e s c o n t r a c t . The o n l y 

l e g a l a u t h o r i t y Kennedy c i t e s i n s u p p o r t o f t h i s argument i s 

Duncan v. R o s s u c k , 621 So. 2d 1313, 1315-16 ( A l a . 1 9 9 3 ) , i n 

w h i c h t h i s C o u r t n o t e d t h a t t h e "measure o f damages f o r t h e 

b r e a c h o f a c o n t r a c t i n v o l v i n g t h e s a l e o f l a n d i s t h e 

d i f f e r e n c e b e t ween t h e c o n t r a c t p r i c e and t h e m a r k e t v a l u e o f 

t h e l a n d on t h e d a t e o f t h e b r e a c h . " Kennedy t h e n c o n t e n d s 

t h a t s u c h a c a l c u l a t i o n does n o t a p p l y t o t h i s c a s e and t h a t 
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" [ t ] h e c o n t r o l l i n g c a s e s h e r e a r e t h o s e i n v o l v i n g t e n d e r by 

t h e d e b t o r o f p r e p a y m e n t o f t h e m o r t g a g e . The t e n d e r c a s e s 

h o l d t h a t where a d e b t o r makes a l e g a l l y s u f f i c i e n t t e n d e r 

t h a t i s k e p t good, i n t e r e s t s t o p s as o f t h e d a t e o f t e n d e r . " 

Kennedy's b r i e f , a t p. 51. Kennedy p r o v i d e s no a u t h o r i t y t o 

s u p p o r t t h e s e c o n t e n t i o n s . R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., 

r e q u i r e s t h a t t h e argument i n an a p p e l l a n t ' s b r i e f i n c l u d e 

" c i t a t i o n s t o t h e c a s e s , s t a t u t e s , [and] o t h e r a u t h o r i t i e s ... 

r e l i e d on." C o n s i s t e n t w i t h R u l e 28, "[w]e have s t a t e d t h a t 

i t i s n o t t h e f u n c t i o n o f t h i s c o u r t t o do a p a r t y ' s l e g a l 

r e s e a r c h . " S p r a d l i n v. S p r a d l i n , 601 So. 2d 7 6, 78 ( A l a . 

1 992 ) ( c i t i n g H e n d e r s o n v. Alabama A & M U n i v . , 483 So. 2d 

392, 392 ( A l a . 1 9 8 6 ) ) . "When an a p p e l l a n t f a i l s t o c i t e any 

a u t h o r i t y f o r an argument on a p a r t i c u l a r i s s u e , t h i s C o u r t 

may a f f i r m t h e judgment as t o t h a t i s s u e , f o r i t i s n e i t h e r 

t h i s C o u r t ' s d u t y n o r i t s f u n c t i o n t o p e r f o r m an a p p e l l a n t ' s 

l e g a l r e s e a r c h . " C i t y o f B i r m i n g h a m v. B u s i n e s s R e a l t y I n v .  

Co., 722 So. 2d 747, 752 ( A l a . 1 9 9 8 ) . 

"The l a w g e n e r a l l y a l l o w s f o r t h e r e c o v e r y o f a l l 

damages, i n c l u d i n g i n c i d e n t a l and c o n s e q u e n t i a l , c a u s e d by t h e 

b r e a c h o f c o n t r a c t o r t h e c o m m i s s i o n o f a t o r t . " Van Hoof v. 
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Van Hoof, 997 So. 2d 278 , 2 98 ( A l a . 2007 ) ( c i t i n g Ex p a r t e  

Steadman, 812 So. 2d 290, 295 ( A l a . 2001) ("'The g e n e r a l r u l e 

as t o t h e measure o f damages i n b r e a c h o f c o n t r a c t c a s e s i s 

t h a t damages a r e r e c o v e r a b l e w h i c h a r e t h e n a t u r a l and 

p r o x i m a t e c o n s e q u e n c e o f t h e b r e a c h , and i t i s t h a t sum w h i c h 

w o u l d p l a c e t h e i n j u r e d p a r t y i n t h e same c o n d i t i o n he w o u l d 

have o c c u p i e d i f t h e c o n t r a c t had n o t been b r e a c h e d . ' " 

( q u o t i n g B r e n d l e F i r e E q u i p . , I n c . v. E l e c . E n g ' r s , I n c . , 454 

So. 2d 1032, 1034 ( A l a . C i v . App. 1 9 8 4 ) ) ) . 

We must d e t e r m i n e w h e t h e r a damages award o f $3.65 

m i l l i o n on BI and B o l e s ' s b r e a c h - o f - c o n t r a c t c l a i m i s p a l p a b l y 

e r r o n e o u s o r m a n i f e s t l y u n j u s t . See B l a c k Diamond Dev., I n c .  

v. Thompson, 979 So. 2d 47, 52 ( A l a . 2007 ) (" I t i s w e l l 

e s t a b l i s h e d t h a t '[w]hen a t r i a l c o u r t h e a r s o r e t e n u s 

t e s t i m o n y " i t s f i n d i n g s on d i s p u t e d f a c t s a r e presumed c o r r e c t 

and i t s judgment b a s e d on t h o s e f i n d i n g s w i l l n o t be r e v e r s e d 

u n l e s s t h e judgment i s p a l p a b l y e r r o n e o u s o r m a n i f e s t l y 

u n j u s t . " ' " ( q u o t i n g New P r o p s . , L.L.C. v. S t e w a r t , 905 So. 2d 

797, 799 ( A l a . 2 0 0 4 ) , q u o t i n g i n t u r n P h i l p o t v. S t a t e , 843 

So. 2d 122, 125 ( A l a . 2 0 0 2 ) ) ) . D u r i n g t h e two-day b e n c h 

t r i a l , BI and B o l e s p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t as a 
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c o n s e q u e n c e o f Kennedy's d i s s a t i s f a c t i o n w i t h B I ' s agreement 

t o s e l l t h e p r o p e r t y t o H a l l f o r $16 m i l l i o n and B I ' s 

i n t e n t i o n t o p r e p a y t h e n o t e , Kennedy r e f u s e d t h e p r e p a y m e n t 

t e n d e r and f i l e d t h i s a c t i o n and t h e n o t i c e o f l i s pendens on 

t h e p r o p e r t y . BI and B o l e s p r o d u c e d e v i d e n c e i n d i c a t i n g t h a t 

as a c o n s e q u e n c e o f t h e l i s pendens on t h e p r o p e r t y t h e y were 

u n a b l e t o s e l l t h e p r o p e r t y t o i n t e r e s t e d p a r t i e s and t o make 

a p r o f i t o f a t l e a s t $3.65 m i l l i o n f r o m t h o s e s a l e s . 6 

S p e c i f i c a l l y , Cameron P r i c e , a f o r m e r employee o f WCI, 

c h a r a c t e r i z e d t h e l i s pendens on t h e p r o p e r t y as a " d e a l 

k i l l e r , " and he t e s t i f i e d t h a t t h e l i s pendens p r e v e n t e d WCI 

f r o m p u r c h a s i n g t h e p r o p e r t y f r o m B o l e s f o r as much as $16.5 

6 I n an A p r i l 2, 2009, " O r d e r F i x i n g Amount o f S u p e r s e d e a s 
Bond," t h e t r i a l c o u r t s e t t h e bond n e c e s s a r y t o s t a y 
e x e c u t i o n on t h e November 3, 2008, judgment a t $810,625. The 
o r d e r s t a t e s t h a t t h e t r i a l c o u r t c a l c u l a t e d t h i s f i g u r e 

"by t a k i n g t h e d i f f e r e n c e b e tween t h e $3,650,000 
judgment i n f a v o r o f BI and B o l e s and t h e $3,330,000 
p r i n c i p a l b a l a n c e due Kennedy u n d e r t h e P r o m i s s o r y 
Note ( $ 3 2 0 , 0 0 0 ) , and a d d i n g n i n e months o f p o s t -
j udgment i n t e r e s t as 12% on t h e $3,650,000 
( $ 3 2 8 , 5 0 0 ) . The sum o f t h e s e f i g u r e s b e i n g $648,500 
w i t h 125% o f t h e f i g u r e y i e l d i n g $810,625." 

Thus, we n o t e t h a t u n d e r t h e t r i a l c o u r t ' s r a t i o n a l e BI and 
B o l e s r e m a i n l i a b l e on t h e p r o m i s s o r y n o t e . As d i s c u s s e d i n 
P a r t I I I . C above, however, Kennedy i s n o t e n t i t l e d on t h i s 
r e c o r d t o a judgment on t h e n o t e . Whether f u t u r e e v e n t s m i g h t 
w a r r a n t s u c h r e l i e f i s o b v i o u s l y a q u e s t i o n n o t b e f o r e u s . 
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m i l l i o n . BI and B o l e s a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t 

t h e p r o p e r t y c o u l d have e a s i l y been r e z o n e d t o a m u l t i f a m i l y 

c l a s s i f i c a t i o n and t h a t as o f June 2005, t h e p r o p e r t y , w i t h a 

m u l t i f a m i l y c l a s s i f i c a t i o n , had been a p p r a i s e d a t $17.5 

m i l l i o n and a t $15 m i l l i o n . I n l i g h t o f t h i s o r e t e n u s 

e v i d e n c e , we c a n n o t s a y t h a t t h e t r i a l c o u r t ' s award i n i t s 

November 3, 2008, judgment o f $3.65 m i l l i o n t o compensate BI 

and B o l e s f o r t h e l o s s o f t h e r e s a l e v a l u e o f t h e p r o p e r t y as 

a c o n s e q u e n c e o f Kennedy's b r e a c h o f t h e p r o m i s s o r y n o t e i s 

c l e a r l y e r r o n e o u s , w i t h o u t s u p p o r t i n g e v i d e n c e , m a n i f e s t l y 

u n j u s t , o r a g a i n s t t h e g r e a t w e i g h t o f t h e e v i d e n c e . See  

P o l l a r d , 902 So. 2d a t 23. 

IV. C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , t h e t r i a l c o u r t ' s November 3, 

2008, judgment i s a f f i r m e d . 

AFFIRMED. 

Cobb, C . J . , and L y o n s , W o o d a l l , S t u a r t , B o l i n , P a r k e r , 

and Shaw, J J . , c o n c u r . 

M urdock, J . , c o n c u r s i n t h e r e s u l t . 
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