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Appeal from Baldwin Circuit Court
(Cv-05-788)

SMITH, Justice.

J. Gregory Kennedy appeals from a judgment in favor of
Boles Investment, Inc. ("BI"), and Ian Boles ("Boles") 1in an
action stemming from the sale of real property in Baldwin

County. We affirm.
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I. Facts and Procedural History

Kennedy owned a 1.55-acre parcel of beachfront property
in Orange Beach ("the property"). In April 2004, Boles and
Kennedy entered into a contract for Boles to purchase the
property ("the purchase agreement"). Before the closing, on
July 2, 2004, Boles assigned the contract to BI, a Delaware
corporation he solely owned.

The purchase price of the property was $3.7 million. BI
paid Kennedy $370,000 as an initial down payment, and BI
executed a promissory note in favor of Kennedy for $3.33
million. The terms of the note required a monthly interest
payment of $16,650 for five years and then a balloon payment
of the principal, $3.33 million, would be due on July 2, 2009.
Relevant to this appeal, the promissory note contains a
prepayment provision, which states: "[BI] may prepay this
Note, in its entirety, including all interest and principal
then due, upon payment of a penalty equal to five percent
(5.0%) of the amount being prepaid.”

On the day of the c¢losing, BI was not qualified to do
business within the State of Alabama. In light of this fact,

Kennedy and BI also entered into a "post-closing agreement, "
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on July 2, 2004, pursuant to which BI agreed to qualify to do
business in the State of Alabama by July 31, 2004. The post-
closing agreement provides that "as a material inducement" for
Kennedy to close the loan, "[Kennedy] has required that this
Agreement be executed and delivered to [him]." The agreement
further provides that BI's failure to gqualify to do business
in the State of Alabama by July 31, 2004, "shall constitute a
default under the Loan." BI and Boles assert that as the
result of a mistake of their counsel, BI did not qualify to do
business in the State of Alabama until July 5, 2005.

Under the terms of the purchase agreement, Kennedy deeded
the property to BI but reserved a vendor's lien deed for the
property until the note was paid off. Kennedy testified that
as part of the sale of the property Boles also orally agreed
to give Kennedy a right of first refusal to repurchase the
property. Boles denies that he gave Kennedy a right of first
refusal.

In April 2005, an individual named Rex Hall contracted
with BI to purchase the property for nearly $16 million. BRI
and Boles assert that Hall sought to assemble purchase

contracts on several adjoining properties for the development
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of condominiums and that the purchase price of $16 million was
consistent with the appraised wvalue of the property under a
multifamily-zoning classification (at that time the property
was classified as "RS-1"). The agreement provided Hall with
a 45-day due-diligence period in which he could terminate the
agreement in his absolute discretion. During this 45-day
period Boles told Kennedy that BI had entered into an
agreement to sell the property and that BI planned to prepay
the promissory note in the near future. Boles testified that
when he told Kennedy of the agreement to sell the property,
Kennedy became agitated and stated that he needed "to make
some more money out of that deal." Boles further testified
that Kennedy requested a copy of the agreement between BI and
Hall "so that he could go to ... the purchasers, to get the
money out of them," and said that "if that doesn't happen or
if you don't pay me, then I'm going to have to get my lawyers
involved."

A former employee of Wachovia Bank, Michael Tarlton,
testified that the bank had approved Boles for a loan to pay
off the note on the property. Tarlton testified that "[t]he

credit underwriter notified me that the loan was approved, and
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I then notified Mr. Boles that the loan was approved."
Tarlton further testified that the credit underwriter notified
Boles's counsel that the bank had approved the loan and that
"[t]lhe bank was ready to wire the money [on June 28 or 29,
2005]."

Counsel for BI and Boles faxed and mailed a letter dated
June 29, 2005, to Kennedy's counsel stating, among other
things, that BI and Boles had "secured alternate financing and
will pay off Mr. Kennedy." The letter further states:

"Per our calculations, the total amount of principal
and interest due to your client as of July 2, 2005,
is $3,346,500.00 plus the 5% penalty of
$166,500.00"" for a total payoff of $3,515,000.00.
Further, there will be a per diem interest charge of
$555.00. Please confirm that the above payoff is
correct and forward me wiring instructions for your
client (or to your trust account, if we are to make
payment to you on behalf of your client) as soon as
possible so that the total funds can be paid to your
client."

The next day, June 30, 2005, counsel for BI and Boles
faxed and mailed another letter to Kennedy's counsel's
stating:

"We have recalculated the payoff, and note that

there was a small mathematical error. As of July 2,
2005, the total payoff to your client is

!The penalty amount appears to be based on the principal
amount of $3.33 million.
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$3,513,150.00. Please confirm, in writing, that
this revised payoff is correct and notify me
immediately with wiring instructions so that there
will be no delay in paying your client off. If I
have not heard from you, with respect to the payoff
and wiring instructions, by 5:00 E.D.T. today, I
will assume that the above payoff is correct and I
will wire the proceeds to [our local counsel's]

trust account, and he will deliver a payoff check to
you tomorrow."

Presumably in response to this letter, Kennedy's counsel
faxed counsel for BI and Boles a note on June 30, 2005,
stating:

"As of 4:00 p.m. E.D.T. Mr. Kennedy has filed a
Complaint in the Circuit Court of Baldwin County,
Alabama. Until the issues addressed in the
complaint are resolved, Mr. Kennedy will not accept
any funds tendered to pay off the Promissory Note
securing the Property at issue in the complaint."”

Boles never closed the loan with Wachovia or sent the
prepayment tender to Kennedy.

The complaint Kennedy filed against BI and Boles in the
Baldwin Circuit Court contained three counts. The first count
alleged that BI had breached the post-closing agreement by
failing to gqualify to do business in the State of Alabama by
July 31, 2004. The second count alleged that BI fraudulently

induced Kennedy to enter into the purchase agreement by

providing him an oral right of first refusal to repurchase the
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property. The third count alleged that BI had defaulted on
"the security documents" and the post-closing agreement by
failing to keep the property in good repair and condition.
The same day, June 30, 2005, Kennedy filed in the Baldwin

Probate Court a notice of lis pendens as to the property. See

§ 35-4-131(a), Ala. Code 1975.

BI and Boles filed nine counterclaims against Kennedy on
July 8, 2005. The first counterclaim sought a "preliminary
and/or permanent injunction" requesting that the trial court
order BI to pay off the balance of the note, order Kennedy to
accept the prepayment of the note, and order Kennedy or the
clerk of court to release all "security instrument documents"
related to the property. BI and Boles also asserted the
following counterclaims against Kennedy: slander of title,
breach of contract, tortious breach of contract, negligence,
wantonness, tortious interference with business relations,
extortion, and violation of the Alabama Litigation
Accountability Act ("ALAA"). They sought compensatory and
punitive damages under the counterclaims for tortious breach
of contract, wantonness, tortious interference with business

relations, and extortion; they sought compensatory damages
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under the counterclaims for slander of title, breach of
contract, negligence, and violation of the ALAA.

Kennedy's counsel mailed and faxed a letter dated July
28, 2005, to counsel for BI and Boles stating, "Mr. Kennedy
requests that all future payments or actual tenders made by
your client be held in escrow in the Registry of the Court
until the voidability issue can be addressed by the Court."
The record indicates that BI and Boles did not comply with
this reqguest. BI made monthly interest payments to Kennedy
from July 2004 to January 2006 via wire transfer or check. 1In
January 2006, BI and Boles moved the trial court to order that
the monthly interest payments be deposited with the clerk of
court. The trial court granted the motion, and from February
2006 until the fall of 2006, BI made monthly interest payments
into the court. As referenced above, neither BI nor Boles
tendered the principal due under the note into the court.

BI's sale of the property to Hall wultimately fell
through. BI and Boles assert that the sale fell through
because the lis pendens disparaged BI's title to the property.
After the sale to Hall was unsuccessful, BI transferred the

property to Boles.
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Boles and an entity known as WCI Communities, Inc.
("WCI"), executed a letter of intent on November 15, 2005, in
which WCI indicated its intent to purchase the property for
$16.5 million. An agreement was prepared that provided that
Boles would convey clear title to the property. Boles
testified that his counsel advised him not to sign the
agreement "due to the title issue."” The sale to WCI never
took place. A former employee of WCI, Cameron Price,
testified that he believed "WCI made the decision to walk away
from the deal because of the cloud due to the 1lis pendens on
Ian Boles's property and his--his verbal direction that he was
not interested in curing that within a date certain time
period." WCI later offered Boles $7 million for the property;
Boles rejected the offer. WCI then offered Boles $8.5 million
for the ©property if WCI could secure concessions from
adjoining property owners; Boles rejected this offer also.
The record is not clear on whether these offers also required
resolution of the lis pendens issue. Price testified that the
lis pendens on the property was a "deal killer."

Meanwhile, on August 12, 2005, Kennedy moved for a

judgment (1) declaring the purchase agreement between Kennedy
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and BI void and (2) returning full title and possession of the
property to Kennedy. Thereafter, BI and Boles moved for a
summary Jjudgment as to "any and all c¢claims" asserted by
Kennedy and on their counterclaim seeking injunctive relief.
BI and Boles did not move for a summary judgment as to the
remainder of the counterclaims they asserted against Kennedy.

The parties then filed a stipulation for a bifurcated
trial, stating:

"[Tlhe parties give notice to the court of their
stipulation for a bifurcated trial in this case with
[Kennedy's] declaratory judgment and [BI and
Boles's] c¢laims for injunctive relief .... The
parties stipulate that the court's ruling will be
entered as a final order and the necessary
certifications will be made by the trial court in
order that an immediate appeal can be taken by the
non-prevailing party. The remaining claims for
money damages will Dbe tried during the next
available, non-jury trial term to be set by the
court."

On January 11, 2006, after a hearing on Kennedy's
declaratory-judgment motion and BI and Boles's summary-
judgment motion, the trial court entered a one-page order,
stating: "motion for summary Jjudgment is granted re:
declaratory Jjudgment and injunctive relief 1in favor of

defendants." The order further stated: "There being no just

cause for delay this order is made final. The issues

10
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remaining for claims for damages are withheld for future
ruling and trial." On January 24, 2006, Kennedy filed a
notice of appeal. The trial court then entered an order on
January 30, 2006, entitled "Amended Rule 54 (b)[, Ala. R. Civ.

P.,] Order Granting Summary Judgment for Defendants."? As to

‘Kennedy argues that the filing of his notice of appeal
on January 24, 2006, divested the trial court of jurisdiction
on the issues subject to the appeal and that, therefore, the
January 30, 2006, order is a nullity. We do not agree. The
January 11, 2006, order was not an effective Rule 54 (b), Ala.
R. Civ. P., certification of finality because the order 1is
unclear as to whether the trial court intended to rule in
favor of BI and Boles on each of Kennedy's claims against BI
and Boles and on BI and Boles's counterclaim for injunctive
relief, or to rule in favor of BI and Boles on only the claims
referenced in Kennedy's declaratory-judgment motion and on BI

and Boles's counterclaim for injunctive relief. Had Kennedy
appealed from the January 11, 2006, order, this Court would
have remanded the cause for clarification of the order. The

January 30, 2006, order serves this purpose by clarifying that
the trial court had converted Kennedy's declaratory-judgment
motion to a Rule 56, Ala. R. Civ. P., summary-judgment motion
and that the January 11, 2006, order denied that motion and
granted BI and Boles's summary-judgment motion. Kennedy, in
his brief to this court appealing the partial summary judgment
(case no. 1050543), did not argue that the January 30, 2006,

order is a nullity. Rather, in that brief, Kennedy asserted
that, "on January 30, the Trial Court amended its order
granting Defendants' request for preliminary/permanent
injunctive relief and dismissed Kennedy's claims. Kennedy
timely appealed these orders." Kennedy's brief in case no.
1050543, at p. 5. Accordingly, this Court reviewed the
January 30, 2006, order in <case no. 1050543 and affirmed
without an opinion. Kennedy v. Boles Inv., Inc. (No. 1050543,
Feb. 15, 2008}, So. 3d (Ala. 2008) (table). See

Butler v. Olshan, 280 Ala. 181, 187-88, 191 So. 2d 7, 13
(1966) (holding that this Court may take judicial notice of

11
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BI and Boles's counterclaim for injunctive relief, the January
30, 2006, judgment ordered Kennedy to remove the lis pendens
with respect to the property and enjoined Kennedy from taking
any further actions to prevent BI or Boles from selling the
property. The trial court certified its order as a final
judgment pursuant Rule 54 (b)), Ala. R. Civ. P., stating that
"summary judgment is appropriate in this matter, although the
court has not and does not at this time adjudicate any claims
for damages." Kennedy then filed a "release of notice of lis
pendens" in the trial court, stating that "subject to the
pending appeal, " "Kennedy [does] hearby release and terminate
[the 1lis pendens] in the 0Office of the Judge of Probate of
Baldwin County with respect to the property."

On February 17, 2006, counsel for Kennedy faxed and
mailed counsel for BI and Boles a letter stating, "[E]lnclosed
please find our Notice of Foreclosure which will be advertised
in the newspaper based on your client's default under the
terms of the financing statement."” BI and Boles then moved
the trial court for an "injunction against foreclosure" noting

that Kennedy had given notice that he would foreclose on the

its own records in another proceeding when a party refers to
the proceeding).

12
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property. The trial court granted the motion in an order
stating that "the pending foreclosure action by [Kennedy] is
hereby enjoined and stayed pending the appeal and/or ruling by
the Supreme Court of Alabama." From all that appears in the
record, Kennedy never commenced foreclosure proceedings
against BI and Boles.

On February 15, 2008, this Court affirmed the January 30,

2006, judgment of the trial court without an opinion. Kennedy

v. Boles Inv., Inc. (No. 1050543, Feb. 15, 2008), So. 3d
~ (Ala. 2008) (table). In the trial court, Kennedy then
moved for leave to amend the complaint to add two counts. The

first count alleged that BI had breached the promissory note
for which Kennedy sought "a judgment in favor of Kennedy and
against Boles for $3,350,000 as principal due on the Note,
plus interest thereon from the date of the default forward,
and a reasonable attorneys' fee of 15% of the Note principal
plus expenses ...." The second count alleged that Boles had
breached his personal guaranty for "payment of the obligation
of [BI] to plaintiff Kennedy of the amount borrowed from him,

$3,330,000," for which Kennedy sought a "judgment against

13
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[Boles] individually for $3,330,000.00, plus interest, costs
and attorney's fees."

The trial court tried Kennedy's claims alleging breach of
the note and the personal guaranty and BI and Boles's
remaining counterclaims i1na two-day bench trial on October 27
and 28, 2008. During the trial the following individuals
testified: Kennedy; Boles; Tarlton; Shawn Brantley, a real-
estate appraiser hired by Wachovia; Price; Joe Courtney, Jr.
a real-estate appraiser hired by Boles; and Robin May Boles,
Boles's wife.

Wachovia had hired Brantley, a licensed real-estate
appraiser, to appraise the property before approving the loan
Boles intended to use to prepay the note. Brantley testified

that he appraised the property on June 23, 2005, under the

existing "RS-1 zoning" <classification for $7.3 million and
under the multifamily zoning classification for $17.75
million. Brantley testified that "[t]here were properties in

the 1immediate vicinity that were being rezoned from the RS
classification to the [multifamily] classification." At that
same time, Boles had also hired Courtney, a licensed real-

estate appraiser, to appraise the property. Courtney
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