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H i s t o r i c B l a k e l e y Foundation, Inc. 

v. 

C h r i s t i n e E l i z a b e t h Williams and Chr i s t o p h e r A. Williams 
Appeal from Baldwin C i r c u i t Court 

(CV-07-699) 

SMITH, J u s t i c e . 

H i s t o r i c B l a k e l e y F o u n d a t i o n , I n c . ("the F o u n d a t i o n " ) , 

a p p e a l s f r o m a judgment o f t h e B a l d w i n C i r c u i t C o u r t q u i e t i n g 

t i t l e t o c e r t a i n r e a l p r o p e r t y , s p e c i f i c a l l y , p a r c e l "C" and 

t h e " t r i a n g l e " p a r c e l , i n f a v o r o f C h r i s t i n e E l i z a b e t h 
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W i l l i a m s and o r d e r i n g t h e F o u n d a t i o n t o pay t h e f e e awarded 

t h e g u a r d i a n ad l i t e m . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

F a c t s and P r o c e d u r a l H i s t o r y 

The r e c o r d r e v e a l s t h e f o l l o w i n g p e r t i n e n t f a c t s . I n 

J u l y 2007, C h r i s t i n e and h e r s o n , C h r i s t o p h e r A. W i l l i a m s 

("the W i l l i a m s e s " ) , met w i t h Jo Ann F l i r t , t h e F o u n d a t i o n ' s 

e x e c u t i v e d i r e c t o r , t o r e q u e s t an easement a c r o s s p a r c e l "C." 

The W i l l i a m s e s s o u g h t t h e easement so t h a t C h r i s t o p h e r c o u l d 

c l e a r a d r i v e w a y f o r a c c e s s t o a l o t t h a t C h r i s t i n e had 

s u b d i v i d e d f r o m h e r p r o p e r t y ; C h r i s t o p h e r p l a n n e d t o b u i l d a 

house on t h e s u b d i v i d e d l o t . F l i r t i n f o r m e d t h e W i l l i a m s e s 

t h a t she w o u l d p r e s e n t t h e i r r e q u e s t t o t h e F o u n d a t i o n ' s b o a r d 

and w o u l d recommend t h a t t h e b o a r d g r a n t t h e W i l l i a m s e s a 2 0 -

f o o t easement a c r o s s p a r c e l "C"; however, i n A u g u s t 2007, 

F l i r t l e a r n e d t h a t C h r i s t o p h e r had a l r e a d y begun c l e a r i n g t h e 

d r i v e w a y w i t h o u t p e r m i s s i o n f r o m t h e b o a r d . A f t e r m e e t i n g 

w i t h C h r i s t o p h e r t o d i s c u s s t h e s i t u a t i o n , F l i r t d i r e c t e d 

c e r t a i n e m p l o y e e s o f t h e F o u n d a t i o n t o b l o c k t h e d r i v e w a y . 

F l i r t t h e n met w i t h C h r i s t i n e and h e r a t t o r n e y i n September 

2 



1080550 

2007, a t w h i c h t i m e C h r i s t i n e i n f o r m e d F l i r t t h a t she was 

c l a i m i n g p o s s e s s i o n o f p a r c e l "C." 1 

On September 27 , 2007, C h r i s t i n e and s e v e r a l o f h e r 

f a m i l y members, namely, Peggy W i l l i a m s B o y k i n , O l i v i a L. 

G i l b e r r y , W a l l a c e E. G i l b e r r y , A l l e n J . G i l b e r r y , A l d e n T. 

G i l b e r r y , L i l l i a n C. W i l l i a m s , and D o n a l d M i x , J r . 

( h e r e i n a f t e r sometimes r e f e r r e d t o c o l l e c t i v e l y as " t h e 

p l a i n t i f f s " ) , f i l e d i n t h e c i r c u i t c o u r t a b i l l t o q u i e t t i t l e 

p u r s u a n t t o A l a . Code 1975, § 6-6-560, a l l e g i n g t h a t t h e y a r e 

t h e f e e - s i m p l e owners o f n i n e p a r c e l s o f r e a l p r o p e r t y ("the 

p r o p e r t y " ) , d e s i g n a t e d as p a r c e l s "A"-"H" and t h e " t r i a n g l e " 

p a r c e l , l o c a t e d i n B a l d w i n C o u n t y . 2 The c o m p l a i n t named as 

d e f e n d a n t s t h e F o u n d a t i o n , t h e p r o p e r t y , and a l l unknown 

p a r t i e s who may c l a i m an i n t e r e s t i n t h e p r o p e r t y ( h e r e i n a f t e r 

a l l t h e d e f e n d a n t s a r e r e f e r r e d t o c o l l e c t i v e l y as " t h e 

1 S p e c i f i c a l l y , F l i r t t e s t i f i e d t h a t C h r i s t i n e i n f o r m e d h e r 
d u r i n g t h e September 2007 m e e t i n g t h a t , w i t h r e g a r d t o p a r c e l 
"C," she "had a g a r d e n t h e r e " and t h a t she " p o s s e s s e d i t . " 

2 C h r i s t i n e ' s p a r e n t s , N a t h a n i e l W i l l i a m s , S r . , and 
C h r i s t i n a Thomas W i l l i a m s , c l a i m e d o w n e r s h i p o f t h e p r o p e r t y , 
w h i c h c o n s i s t e d o f 10 a c r e s , by a deed e x e c u t e d i n 1921. 
C h r i s t i n e and h e r two s u r v i v i n g s i b l i n g s e x e c u t e d deeds t o 
t h e m s e l v e s i n 1978, e q u a l l y d i v i d i n g t h e p r o p e r t y among 
t h e m s e l v e s . The p r o p e r t y i s , f o r t h e most p a r t , u n i m p r o v e d 
l a n d , and i t i s l o c a t e d i n a h e a v i l y wooded, r u r a l a r e a o f 
B a l d w i n C o u n t y . 
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F o u n d a t i o n " ) . The p l a i n t i f f s c l a i m e d t i t l e t o t h e p r o p e r t y by 

a s e r i e s o f w a r r a n t y deeds d a t e d b e tween 1921 and 1995. On 

t h e same day, t h e p l a i n t i f f s , p u r s u a n t t o A l a . Code 1975, § 6¬

6-562, 3 moved t h e c i r c u i t c o u r t t o a p p o i n t a g u a r d i a n ad 

l i t e m ; t h e c i r c u i t c o u r t g r a n t e d t h a t m o t i o n . 

I n J a n u a r y 2008, C h r i s t i n e and C h r i s t o p h e r 4 f i l e d i n t h e 

c i r c u i t c o u r t a " f i r s t amended b i l l t o q u i e t t i t l e . " The 

amended c o m p l a i n t a l l e g e d , among o t h e r t h i n g s , t h a t C h r i s t i n e 

i s t h e f e e - s i m p l e owner o f b o t h t h e t r i a n g l e p a r c e l and p a r c e l 

"C" by " a d v e r s e p o s s e s s i o n t h r o u g h h e r s e l f and h e r 

p r e d e c e s s o r s i n i n t e r e s t i n e x c e s s o f e i g h t y (80) y e a r s n e x t 

p r e c e d i n g t h e f i l i n g o f t h e C o m p l a i n t . " 

The F o u n d a t i o n a n s w e r e d , a s s e r t i n g v a r i o u s a f f i r m a t i v e 

d e f e n s e s . A d d i t i o n a l l y , t h e F o u n d a t i o n , p u r s u a n t t o § 6-6¬

560, f i l e d a c o u n t e r c l a i m a g a i n s t t h e W i l l i a m s e s and a c r o s s -

c l a i m a g a i n s t t h e o t h e r p l a i n t i f f s , s e e k i n g an o r d e r q u i e t i n g 

3 A l a b a m a Code 1975, § 6-6-562, p r o v i d e s , i n p a r t , t h a t 
" [ o ] n t h e f i l i n g o f a c o m p l a i n t as a u t h o r i z e d u n d e r S e c t i o n 
6-6-560, ... s h o u l d t h e i d e n t i t y o f some, o r a l l , o f s a i d 
d e f e n d a n t s be unknown, t h e c o u r t s h a l l f o r t h w i t h a p p o i n t a 
g u a r d i a n ad l i t e m t o r e p r e s e n t and d e f e n d t h e i n t e r e s t o f s u c h 
... unknown p a r t i e s i n t h e p r o c e e d i n g . " 

4 C h r i s t o p h e r was n o t a named p l a i n t i f f i n t h e o r i g i n a l 
c o m p l a i n t . 
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t i t l e t o c e r t a i n p a r c e l s o f t h e p r o p e r t y i n c l u d i n g , among 

o t h e r s , p a r c e l "C" and t h e t r i a n g l e p a r c e l , i n i t s f a v o r . 5 

The F o u n d a t i o n c l a i m e d o w n e r s h i p o f p a r c e l " C" and t h e 

t r i a n g l e p a r c e l by a s e r i e s o f deeds d a t e d b e tween 1942 and 

1990. 

The m a t t e r was h e a r d by t h e c i r c u i t c o u r t i n an o r e t e n u s 

h e a r i n g . On O c t o b e r 28, 2008, t h e c i r c u i t c o u r t e n t e r e d an 

o r d e r t h a t , among o t h e r t h i n g s , q u i e t e d t i t l e t o p a r c e l " C" 

and t h e t r i a n g l e p a r c e l i n C h r i s t i n e ' s f a v o r . The c i r c u i t 

c o u r t ' s o r d e r a l s o t a x e d t h e c o s t s o f t h e p r o c e e d i n g t o t h e 

F o u n d a t i o n ; t h o s e c o s t s i n c l u d e d a w a r d i n g a f e e t o t h e 

g u a r d i a n ad l i t e m i n t h e amount o f $3,500. The F o u n d a t i o n 

moved t h e c i r c u i t c o u r t t o a l t e r , amend, o r v a c a t e i t s O c t o b e r 

28, 2008, o r d e r ; t h e c i r c u i t c o u r t d e n i e d t h a t m o t i o n . 

On J a n u a r y 29, 2009, t h e c i r c u i t c o u r t e n t e r e d an o r d e r 

p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P., m a k i n g f i n a l i t s 

O c t o b e r 28, 2008, j u d g m e n t as t o a l l c l a i m s b e t w e e n t h e 

F o u n d a t i o n and t h e W i l l i a m s e s . 6 The F o u n d a t i o n a p p e a l s t h e 

5 P a r c e l "C" and t h e t r i a n g l e p a r c e l a r e t h e o n l y p a r c e l s 
a t i s s u e i n t h i s a p p e a l . 

6The W i l l i a m s e s had moved t h e c i r c u i t c o u r t t o e n t e r a 
R u l e 5 4 ( b ) o r d e r as t o a l l c l a i m s b e tween them and t h e 
F o u n d a t i o n b e c a u s e , a c c o r d i n g t o t h e W i l l i a m s e s , a p r o p o s e d 

5 



1080550 

c i r c u i t c o u r t ' s j u d g m e n t q u i e t i n g t i t l e t o p a r c e l "C" and t h e 

t r i a n g l e p a r c e l i n C h r i s t i n e ' s f a v o r . 

S t a n d a r d o f R e v i e w 

"'"'"[W]hen a t r i a l c o u r t h e a r s o r e 
t e n u s t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d 
f a c t s a r e presumed c o r r e c t and i t s j u d g m e n t 
b a s e d on t h o s e f i n d i n g s w i l l n o t be 
r e v e r s e d u n l e s s t h e j u d g m e n t i s p a l p a b l y 
e r r o n e o u s o r m a n i f e s t l y u n j u s t . " ' " Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 97 7 
So. 2d 440, 443 ( A l a . 2007) ( q u o t i n g 
F a d a l l a v. F a d a l l a , 92 9 So. 2d 429, 433 
( A l a . 2 0 0 5 ) , q u o t i n g i n t u r n P h i l p o t v. 
S t a t e , 843 So. 2d 122, 125 ( A l a . 2 0 0 2 ) ) . 
"'The p r e s u m p t i o n o f c o r r e c t n e s s , h owever, 
i s r e b u t t a b l e and may be overcome where 
t h e r e i s i n s u f f i c i e n t e v i d e n c e p r e s e n t e d t o 
t h e t r i a l c o u r t t o s u s t a i n i t s j u d g m e n t . ' " 
Waltman v. R o w e l l , 913 So. 2d 1 083, 1 08 6 
( A l a . 2005) ( q u o t i n g D e n n i s v. Dobbs, 474 
So. 2d 77, 79 ( A l a . 1 9 8 5 ) ) . " A d d i t i o n a l l y , 
t h e o r e t e n u s r u l e does n o t e x t e n d t o c l o a k 
w i t h a p r e s u m p t i o n o f c o r r e c t n e s s a t r i a l 
j u d g e ' s c o n c l u s i o n s o f l a w o r t h e i n c o r r e c t 
a p p l i c a t i o n o f l a w t o t h e f a c t s . " Waltman  
v. R o w e l l , 913 So. 2d a t 1086.'" 

S o u t h s i d e Cmty. Dev. C o r p . ex r e l . G a l l o w a y v. W h i t e , 10 So. 

3d 990, 991-92 ( A l a . 2008) ( q u o t i n g R e t a i l D e v e l o p e r s o f 

A l a b a m a , LLC v. E a s t Gadsden G o l f C l u b , I n c . , 985 So. 2d 924, 

929 ( A l a . 2 0 0 7 ) ) . " I t i s a l s o a w e l l - e s t a b l i s h e d p r i n c i p l e 

s e t t l e m e n t agreement b e t w e e n t h e F o u n d a t i o n and t h e o t h e r 
p l a i n t i f f s had n o t m a t e r i a l i z e d and, as a r e s u l t , t h e 
F o u n d a t i o n had moved t h e c i r c u i t c o u r t t o s e t t h o s e c l a i m s f o r 
t r i a l . 
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t h a t '[w]hen a t r i a l c o u r t does n o t make s p e c i f i c f i n d i n g s o f 

f a c t c o n c e r n i n g a p a r t i c u l a r i s s u e , an a p p e l l a t e c o u r t w i l l 

assume t h a t t h e t r i a l c o u r t made t h o s e f i n d i n g s t h a t w o u l d 

have been n e c e s s a r y t o s u p p o r t i t s j u d g m e n t , u n l e s s t h e s e 

f i n d i n g s w o u l d be c l e a r l y e r r o n e o u s . ' " C l a s s r o o m d i r e c t . c o m ,  

LLC v. D r a p h i x , LLC, 992 So. 2d 692, 710 ( A l a . 2008) ( q u o t i n g 

Ex p a r t e B y a r s , 794 So. 2d 345, 349 ( A l a . 2 0 0 1 ) ) . 

D i s c u s s i o n 

The F o u n d a t i o n r a i s e s numerous i s s u e s on a p p e a l ; however, 

t h e y can be r e d u c e d t o t h r e e d i s p o s i t i v e i s s u e s : (1) w h e t h e r 

C h r i s t i n e p r o v e d t h a t she was i n a c t u a l , p e a c e a b l e p o s s e s s i o n 

o f p a r c e l "C" and t h e t r i a n g l e p a r c e l a t t h e t i m e she f i l e d 

h e r a c t i o n t o q u i e t t i t l e ; (2) w h e t h e r t h e F o u n d a t i o n p r o v e d 

t h a t i t was i n a c t u a l , p e a c e a b l e p o s s e s s i o n o f p a r c e l "C" and 

t h e t r i a n g l e p a r c e l a t t h e t i m e i t f i l e d i t s c o u n t e r c l a i m 

s e e k i n g t o q u i e t t i t l e t o t h o s e p a r c e l s ; and (3) w h e t h e r t h e 

c i r c u i t c o u r t e r r e d by o r d e r i n g t h e F o u n d a t i o n t o pay t h e 

g u a r d i a n ad l i t e m ' s f e e . 

Âs n o t e d , t h i s c a s e , b a s e d on t h e a l l e g a t i o n s o f t h e 

W i l l i a m s e s ' f i r s t amended c o m p l a i n t and t h e a l l e g a t i o n s o f t h e 

F o u n d a t i o n ' s c o u n t e r c l a i m and c r o s s - c l a i m , was b r o u g h t u n d e r 
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A l a . Code 1975, § 6-6-560. I n T h r i f t v. M c C o n n e l l , 564 So. 2d 

431 ( A l a . 1 9 9 0 ) , t h i s C o u r t s e t f o r t h t h e e l e m e n t s t h a t must 

be p r o v e n u n d e r t h i s Code s e c t i o n : 

"'"'Under t h e p r o v i s i o n s o f 
§ 1116, T i t l e 7, Code 1940, as 
amended [ t h e p r e d e c e s s o r o f 
[ A l a . ] Code 1975, § 6-6-560], one 
who c l a i m s t o own l a n d s o r any 
i n t e r e s t t h e r e i n , i f no s u i t i s 
p e n d i n g t o t e s t h i s t i t l e t o , 
i n t e r e s t i n , o r h i s r i g h t t o t h e 
p o s s e s s i o n o f t h e l a n d s , may f i l e 
a v e r i f i e d b i l l o f c o m p l a i n t i n 
th e c i r c u i t c o u r t , i n e q u i t y , o f 
th e c o u n t y i n w h i c h s u c h l a n d s 
l i e , a g a i n s t t h e l a n d s and any 
and a l l p e r s o n s c l a i m i n g o r 
r e p u t e d t o c l a i m any t i t l e t o , 
i n t e r e s t i n , l i e n o r encumbrance 
on s a i d l a n d s , o r any p a r t 
t h e r e o f , t o e s t a b l i s h t h e r i g h t 
o r t i t l e t o s u c h l a n d s , o r 
i n t e r e s t , and t o c l e a r up a l l 
d o u b t s o r d i s p u t e s c o n c e r n i n g t h e 
same, when e i t h e r o f t h e 
f o l l o w i n g s i t u a t i o n s i s shown t o 
e x i s t : 

" ' " ' ( 1 ) When t h e c o m p l a i n a n t 
i s i n t h e a c t u a l , p e a c e a b l e 
p o s s e s s i o n o f t h e l a n d s . 

" ' " ' ( 2 ) When n e i t h e r t h e 
c o m p l a i n a n t n o r any o t h e r p e r s o n 
i s i n t h e a c t u a l p o s s e s s i o n o f 
th e l a n d s and c o m p l a i n a n t has 
h e l d c o l o r o f t i t l e t o t h e l a n d s , 
o r i n t e r e s t so c l a i m e d , f o r a 
p e r i o d o f t e n o r more c o n s e c u t i v e 
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y e a r s n e x t p r e c e d i n g t h e f i l i n g 
o f t h e b i l l , and has p a i d t a x e s 
on t h e l a n d s o r i n t e r e s t d u r i n g 
t h e w h o l e o f s u c h p e r i o d . 

" ' " ' ( 3 ) When n e i t h e r t h e 
c o m p l a i n a n t n o r any o t h e r p e r s o n 
i s i n t h e a c t u a l p o s s e s s i o n o f 
t h e l a n d s and c o m p l a i n a n t , 
t o g e t h e r w i t h t h o s e t h r o u g h whom 
he c l a i m s , have h e l d c o l o r o f 
t i t l e and p a i d t a x e s on t h e l a n d s 
o r i n t e r e s t so c l a i m e d f o r a 
p e r i o d o f t e n o r more c o n s e c u t i v e 
y e a r s n e x t p r e c e d i n g t h e f i l i n g 
o f t h e b i l l . 

" ' " ' ( 4 ) When n e i t h e r t h e 
c o m p l a i n a n t n o r any o t h e r p e r s o n 
i s i n t h e a c t u a l p o s s e s s i o n o f 
t h e l a n d s and c o m p l a i n a n t and 
t h o s e t h r o u g h whom he c l a i m s have 
p a i d t a x e s d u r i n g t h e wh o l e o f 
s u c h p e r i o d o f t e n y e a r s on t h e 
l a n d s o r i n t e r e s t c l a i m e d , and no 
o t h e r p e r s o n has p a i d t a x e s 
t h e r e o n d u r i n g any p a r t o f s a i d 

p e r i o d . ' " ' " 

564 So. 2d a t 433 ( q u o t i n g C u l l m a n W h o l e s a l e Co. v. Simmons, 

530 So. 2d 727, 728-29 ( A l a . 1 9 8 8 ) , q u o t i n g i n t u r n G u l f L a n d  

Co. v. B u z z e l l i , 501 So. 2d 1211, 1212-13 ( A l a . 1 9 8 7 ) ) . T h i s 

C o u r t a l s o s t a t e d i n T h r i f t " ' t h a t t h e t r i a l c o u r t , i n t h e 

a b s e n c e o f a s h o w i n g by t h e c o m p l a i n a n t t h a t he meets one o f 

t h e above f o u r s i t u a t i o n s s e t f o r t h i n t h e s t a t u t e , i s w i t h o u t 
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power t o assume j u r i s d i c t i o n o v e r t h e s u b j e c t r e s . ' " 564 So. 

2d a t 433 ( q u o t i n g C u l l m a n W h o l e s a l e Co., 530 So. 2d a t 7 2 9 ) . 

A l t h o u g h t h e c i r c u i t c o u r t ' s j u d g m e n t f a i l s t o d e s i g n a t e 

w h i c h o f t h e f o u r s i t u a t i o n s s e t f o r t h i n § 6-6-560 was t h e 

b a s i s f o r i t s d e c i s i o n , we must assume t h a t t h e c i r c u i t c o u r t 

f o u n d t h a t C h r i s t i n e s a t i s f i e d one o r more o f t h o s e f o u r 

s i t u a t i o n s . See C l a s s r o o m d i r e c t . c o m , LLC, s u p r a . 

S i m p l y p u t , t i t l e may be q u i e t e d i n an a c t i o n b r o u g h t 

u n d e r § 6-6-560 i n o n l y two s i t u a t i o n s , "one o f w h i c h i s where 

t h e c o m p l a i n a n t i s i n t h e a c t u a l p e a c e a b l e p o s s e s s i o n o f t h e 

p r o p e r t y , and t h e o t h e r i s where no one i s i n t h e a c t u a l 

p o s s e s s i o n o f t h e p r o p e r t y . " F i t t s v. A l e x a n d e r , 277 A l a . 

372, 375, 170 So. 2d 808, 810 (1965) ( c i t a t i o n o m i t t e d ) . 

" A c t u a l p o s s e s s i o n g e n e r a l l y r e f e r s t o t h e p h y s i c a l o c c u p a t i o n 

o f t h e l a n d . " Woodland Grove B a p t i s t C h u r c h v. Woodland Grove  

Cmty. C e m e t e r y A s s ' n , I n c . , 947 So. 2d 1031, 1037 n.7 ( A l a . 

2 0 0 6 ) . N e i t h e r o f t h o s e s i t u a t i o n s e x i s t s i n t h i s c a s e . 

"When one p a r t y does s o m e t h i n g ( o t h e r t h a n mere i s o l a t e d 

a c t s n o t a m o u n t i n g t o an i n t e r f e r e n c e w i t h p e a c e a b l e 

p o s s e s s i o n ) w h i c h i n d i c a t e s t h a t he h i m s e l f c l a i m s t o be i n 

p o s s e s s i o n , t h e c o m p l a i n a n t ' s p o s s e s s i o n c e a s e s t o be 
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p e a c e a b l e and becomes ' d i s p u t e d ' o r ' s c r a m b l i n g . ' " Cobb v. 

Brown, 361 So. 2d 10 69, 1070 ( A l a . 1978 ). "'One i s i n 

p e a c e a b l e p o s s e s s i o n as o p p o s e d t o s c r a m b l i n g p o s s e s s i o n when 

a t t h e t i m e o f t h e s u i t no o t h e r p a r t y i s d e n y i n g t h e f a c t o f 

c o m p l a i n a n t ' s p o s s e s s i o n . ' " T h r i f t , 564 So. 2d a t 434 

( q u o t i n g Denson v. G i b s o n , 392 So. 2d 523, 524-25 ( A l a . 

1 9 8 0 ) ) . " I f b o t h p a r t i e s c l a i m a c t u a l p o s s e s s i o n o r a r e 

s c r a m b l i n g f o r i t , t h e n t h e p o s s e s s i o n i s n o t p e a c e a b l e . " 

Denson, 392 So. 2d a t 525 ( c i t i n g Adams v. B e t h a n y C h u r c h , 380 

So. 2d 788 ( A l a . 1 9 8 0 ) ) . 

R e g a r d i n g h e r use and p o s s e s s i o n o f p a r c e l "C," C h r i s t i n e 

t e s t i f i e d t h a t she was s t i l l " u s i n g i t " f o r t h e p u r p o s e o f 

m a i n t a i n i n g a f l o w e r g a r d e n . 7 R e g a r d i n g h e r use and 

p o s s e s s i o n o f t h e t r i a n g l e p a r c e l , C h r i s t i n e t e s t i f i e d t h a t 

she and h e r f a m i l y use t h e t r i a n g l e p a r c e l f o r " c o o k - o u t s " and 

7 I n a r g u i n g t h a t C h r i s t i n e has n o t u s e d p a r c e l "C" i n any 
manner s i n c e a t l e a s t 1979, t h e F o u n d a t i o n n o t e s t h a t 
C h r i s t i n e t e s t i f i e d t h a t she and h e r f a m i l y " n e v e r q u i t u s i n g 
t h a t p r o p e r t y u n t i l [ H u r r i c a n e F r e d e r i c k ] come and p u t t h e 
d e b r i s [ i n 1 9 7 9 ] . " C h r i s t i n e a l s o t e s t i f i e d t h a t she and h e r 
f a m i l y "had no way o f c l e a n i n g i t o u t b e c a u s e [ t h e y d i d n o t ] 
have t r a c t o r s " ; h owever, C h r i s t i n e l a t e r q u a l i f i e d h e r 
t e s t i m o n y i n d i c a t i n g t h a t she and h e r f a m i l y had " q u i t u s i n g 
t h a t p r o p e r t y " a f t e r H u r r i c a n e F r e d e r i c k c o v e r e d i t w i t h 
d e b r i s i n 1979 by s t a t i n g , " [ t ] h a t ' s t h e l a s t t i m e c h i l d r e n 
c o u l d p l a y i n t h e p l a y h o u s e s w i t h a l l t h a t s t u f f grown up." 
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f o r " p i c n i c s . " A l s o , C h r i s t i n e t e s t i f i e d t h a t a 

r e p r e s e n t a t i v e o f t h e F o u n d a t i o n , Mary G r i c e , had once a s k e d 

C h r i s t i n e i f t h e F o u n d a t i o n c o u l d use a p o r t i o n o f h e r 

p r o p e r t y , a p p a r e n t l y i n c l u d i n g a p o r t i o n o f p a r c e l "C," f o r 

p a r k i n g d u r i n g " t h e b l u e g r a s s f e s t i v a l . " 8 F u r t h e r m o r e , F l i r t 

t e s t i f i e d t h a t she was aware t h a t t h e W i l l i a m s e s had been 

u s i n g d r i v e w a y s l o c a t e d on p a r c e l "C" t o a c c e s s t h e i r 

r e s p e c t i v e r e s i d e n c e s , w h i c h a r e l o c a t e d on p a r c e l "B." 9 

R e g a r d i n g t h e F o u n d a t i o n ' s use and p o s s e s s i o n o f p a r c e l 

"C" and t h e t r i a n g l e p a r c e l , i t i s u n d i s p u t e d t h a t t h e 

F o u n d a t i o n has s u r v e y e d , p a i n t e d and b l a z e d , and p a t r o l l e d t h e 

b o u n d a r i e s o f p a r c e l "C" and t h e t r i a n g l e p a r c e l s i n c e 1990 

and t h a t t h e F o u n d a t i o n has p l a c e d c o n c r e t e m a r k e r s a t t h e 

c o r n e r s o f t h e b o u n d a r i e s o f t h o s e p a r c e l s . A l s o , i t i s 

8 C h r i s t i n e d i d n o t t e s t i f y as t o w h i c h y e a r t h e F o u n d a t i o n 
made t h i s r e q u e s t . 

9 S p e c i f i c a l l y , F l i r t t e s t i f i e d t h a t she "was aware t h a t 
[ C h r i s t i n e ] was l a n d - l o c k e d , t h a t she was u s i n g t h e d r i v e w a y 
[ a c r o s s p a r c e l 'C'] w i t h [ t h e F o u n d a t i o n ' s p e r m i s s i o n ] " 
F l i r t a l s o t e s t i f i e d t h a t , "sometimes a r o u n d 2000," she 
"became aware o f t h e f a c t t h a t C h r i s t o p h e r ... had b u i l t a 
d r i v e w a y [ a c r o s s p a r c e l 'C'] t o g e t t o h i s r e s i d e n c e . " The 
F o u n d a t i o n d i d n o t o b j e c t t o e i t h e r C h r i s t i n e ' s o r 
C h r i s t o p h e r ' s use o f t h e i r r e s p e c t i v e d r i v e w a y s b e f o r e t h e 
i n c i d e n t t h a t p r e c i p i t a t e d t h e p r e s e n t a c t i o n . N e i t h e r 
C h r i s t i n e n o r C h r i s t o p h e r makes a c l a i m i n t h i s a c t i o n f o r an 
easement. 
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u n d i s p u t e d t h a t t h e F o u n d a t i o n had e x e c u t e d a q u i t c l a i m deed 

i n f a v o r o f B a l d w i n C o u n t y f o r a r i g h t - o f - w a y on a p o r t i o n o f 

p a r c e l "C" and t h a t p a r c e l "C" and t h e t r i a n g l e p a r c e l had 

been a s s e s s e d f o r t a x p u r p o s e s i n t h e F o u n d a t i o n ' s name s i n c e 

1990. 

B e c a u s e t h e r e e x i s t s e v i d e n c e o f a c t u a l p o s s e s s i o n by 

b o t h C h r i s t i n e and t h e F o u n d a t i o n , n e i t h e r p a r t y was i n 

p e a c e a b l e p o s s e s s i o n o f p a r c e l "C" o r t h e t r i a n g l e p a r c e l a t 

t h e t i m e t h e y f i l e d t h e i r r e s p e c t i v e q u i e t - t i t l e a c t i o n s ; 

t h u s , t h e c i r c u i t c o u r t c o u l d n o t p r o p e r l y q u i e t t i t l e t o 

t h o s e p a r c e l s i n e i t h e r p a r t y ' s f a v o r . See Cobb, s u p r a ; 

Denson, s u p r a . A c c o r d i n g l y , we c o n c l u d e t h a t t h e c i r c u i t 

c o u r t e r r e d by q u i e t i n g t i t l e t o t h o s e p a r c e l s i n C h r i s t i n e ' s 

f a v o r and t h a t t h e c i r c u i t c o u r t p r o p e r l y d e c l i n e d t o q u i e t 

t i t l e t o t h o s e p a r c e l s i n t h e F o u n d a t i o n ' s f a v o r . See T h r i f t , 

564 So. 2d a t 433. 

F i n a l l y , t h e F o u n d a t i o n a r g u e s t h a t t h e c i r c u i t c o u r t 

e r r e d by o r d e r i n g i t t o pay t h e g u a r d i a n ad l i t e m ' s f e e . 

Alabama Code 1975, § 6-6-571, p r o v i d e s : 

"The c o u r t s h a l l have t h e power t o a s s e s s t h e 
c o s t o f a h e a r i n g h e l d p u r s u a n t t o t h e t e r m s o f t h i s 
d i v i s i o n , i n c l u d i n g t h e f e e o f t h e g u a r d i a n ad 
l i t e m , t o t h e p l a i n t i f f s ; p r o v i d e d , t h a t s h o u l d some 
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o f t h e d e f e n d a n t s f i l e c o u n t e r c l a i m s o r s h o u l d  
c e r t a i n p e r s o n s i n t e r v e n e , t h e c o s t s h a l l be  
a s s e s s e d by t h e c o u r t as j u s t i c e may r e q u i r e . " 

( E mphasis added.) 

I t i s w e l l s e t t l e d t h a t " [ t ] h e m a t t e r o f t h e g u a r d i a n ad 

l i t e m ' s f e e i s w i t h i n t h e d i s c r e t i o n o f t h e t r i a l c o u r t , 

s u b j e c t t o c o r r e c t i o n o n l y f o r abuse o f d i s c r e t i o n . " E n g l u n d 

v. F i r s t N a t ' l Bank o f B i r m i n g h a m , 381 So. 2d 8, 12 ( A l a . 

1980) ( c i t i n g C o m m e r c i a l S t a n d a r d I n s . Co. v. New Amsterdam 

Cas . Co., 272 A l a . 357, 362, 131 So. 2d 182, 18 6 (1961 ) ) . 

A f t e r r e v i e w i n g t h e F o u n d a t i o n ' s c o n t e n t i o n s , we c a n n o t 

c o n c l u d e t h a t t h e c i r c u i t c o u r t e x c e e d e d i t s d i s c r e t i o n by 

o r d e r i n g t h e F o u n d a t i o n t o pay t h e g u a r d i a n ad l i t e m ' s f e e . 

A c c o r d i n g l y , t h a t p o r t i o n o f t h e c i r c u i t c o u r t ' s judgment i s 

a f f i r m e d . See C i t y o f B i r m i n g h a m v. C i t y o f F a i r f i e l d , 396 

So. 2d 692, 697 ( A l a . 1981) ("The j u d g e ' s c o s t r u l i n g i s 

e n t i r e l y d i s c r e t i o n a r y , and we w i l l n o t r e v e r s e u n l e s s i t 

a p p e a r s f r o m t h e r e c o r d , a f t e r i n d u l g i n g a l l f a i r i n t e n d m e n t s 

i n f a v o r o f t h e r u l i n g , t h a t t h e t a x a t i o n o f c o s t s was u n j u s t 

and u n f a i r . " ( c i t i n g Walden v. Walden, 277 A l a . 459, 171 So. 

2d 851 ( 1 9 6 5 ) ) ) . 

C o n c l u s i o n 
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The c i r c u i t c o u r t ' s judgment i s r e v e r s e d i n s o f a r as i t 

p u r p o r t s t o q u i e t t i t l e t o p a r c e l "C" and t h e t r i a n g l e p a r c e l 

i n C h r i s t i n e ' s f a v o r ; t h e judgment i s a f f i r m e d i n s o f a r as i t 

o r d e r e d t h e F o u n d a t i o n t o pay t h e g u a r d i a n ad l i t e m ' s f e e . We 

remand t h e c a u s e t o t h e c i r c u i t c o u r t w i t h i n s t r u c t i o n s t o 

d i s m i s s b o t h t h e W i l l i a m s e s ' c o m p l a i n t and t h e F o u n d a t i o n ' s 

c o u n t e r - c l a i m / c r o s s - c l a i m i n s o f a r as t h e y s e e k t o q u i e t t i t l e 

t o p a r c e l "C" and t h e t r i a n g l e p a r c e l . See T h r i f t , 564 So. 2d 

a t 434 ( c o n c l u d i n g t h a t t h e e v i d e n c e was i n s u f f i c i e n t t o show 

t h a t t i t l e s h o u l d be q u i e t e d i n t h e a p p e l l e e s , r e v e r s i n g t h a t 

p a r t o f t h e t r i a l c o u r t ' s judgment q u i e t i n g t i t l e i n t h e 

a p p e l l e e s , and r e m a n d i n g t h e c a u s e t o t h e t r i a l c o u r t w i t h 

i n s t r u c t i o n s t o d i s m i s s t h e a p p e l l e e s ' q u i e t - t i t l e a c t i o n ) . 

We p r e t e r m i t as u n n e c e s s a r y c o n s i d e r a t i o n o f t h e o t h e r 

i s s u e s p r e s e n t e d by t h e F o u n d a t i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

DIRECTIONS. 

Cobb, C . J . , and W o o d a l l , P a r k e r , and Shaw, J J . , c o n c u r . 
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