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Hank Sanders and Roger Be d f o r d , members of t h e Alabama 

Senate; John K n i g h t , a member of the Alabama House of 

R e p r e s e n t a t i v e s ; and the J o i n t F i s c a l Committee of the Alabama 

L e g i s l a t u r e , of which Sanders, B e d f o r d , and K n i g h t are members 

(the i n d i v i d u a l l e g i s l a t o r s and the J o i n t F i s c a l Committee are 

h e r e i n a f t e r r e f e r r e d to c o l l e c t i v e l y as "the l e g i s l a t o r s " ) , 

sued Governor Bob R i l e y and the s t a t e c o m p t r o l l e r , Robert L. 

C h i l d r e e ( h e r e i n a f t e r r e f e r r e d to c o l l e c t i v e l y as "the R i l e y 

a d m i n i s t r a t i o n " ) , i n the Montgomery C i r c u i t C o u r t , s e e k i n g a 

judgment d e c l a r i n g t h a t Governor R i l e y ' s use of the l i n e - i t e m 

v e t o t o v e t o § 4 of House B i l l 328 ("H.B. 328"), the g e n e r a l -

fund a p p r o p r i a t i o n s b i l l f o r f i s c a l year 2009 (October 1, 

2008, t h r o u g h September 30, 2009), was u n c o n s t i t u t i o n a l and 

a l s o s e e k i n g i n j u n c t i v e r e l i e f . The t r i a l c o u r t e n t e r e d a 

summary judgment i n f a v o r o f the l e g i s l a t o r s , and the R i l e y 

a d m i n i s t r a t i o n now a p p e a l s . We a f f i r m . 

I . 

We s e t f o r t h the f a c t s a t the r o o t of t h i s d i s p u t e i n our 

p r e v i o u s o p i n i o n denying the R i l e y a d m i n i s t r a t i o n ' s p e t i t i o n 

f o r a w r i t o f mandamus s e e k i n g the d i s m i s s a l o f the 

l e g i s l a t o r s ' c o m p l a i n t . We s t a t e d : 
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"The u n d e r l y i n g a c t i o n a r i s e s from Governor 
R i l e y ' s v e t o o f § 4 of House B i l l 328 ('H.B. 328'), 
the g e n e r a l - f u n d a p p r o p r i a t i o n s b i l l f o r f i s c a l year 
2009, e n a c t e d d u r i n g the 2008 Re g u l a r S e s s i o n o f the 
Alabama L e g i s l a t u r e . That s e c t i o n p r o v i d e s , i n 
p e r t i n e n t p a r t : 

"'Of the amounts a p p r o p r i a t e d i n t h i s 
a c t from the S t a t e G e n e r a l Fund f o r the 
f i s c a l year ending September 30, 2009, 
17.75% o f each a p p r o p r i a t i o n i s c o n d i t i o n e d 
upon the a v a i l a b i l i t y o f funds i n the S t a t e 
G e n e r a l Fund, the recommendation of the 
D i r e c t o r of F i n a n c e , and the a p p r o v a l o f 
the Governor w i t h the e x c e p t i o n o f the 
f o l l o w i n g a p p r o p r i a t i o n s from the S t a t e 
G e n e r a l Fund t o the f o l l o w i n g a g e n c i e s : 

''Alabama M e d i c a i d 
Agency $622,478,155 

' 'Alabama Department 
of P u b l i c H e a l t h $84,641,324 

' 'Alabama Department 
of S e n i o r S e r v i c e s $17,554,599 

' 'Alabama Department 
of Human Resources $112,881,321 

' 'Alabama Department of 
Me n t a l H e a l t h and 
Men t a l R e t a r d a t i o n $143,258,026 

''Department of C h i l d Abuse 
and N e g l e c t P r e v e n t i o n $1,011,610 

"'The a b o v e - l i s t e d a p p r o p r i a t i o n s 
s h a l l be funded i n t h e i r e n t i r e t y from the 
S t a t e G e n e r a l Fund i n [ f i s c a l y e a r ] 2009, 
In the event funds are not a v a i l a b l e t o 
f u l l y f u n d the c o n d i t i o n a l a p p r o p r i a t i o n s 
from the S t a t e G e n e r a l Fund made i n t h i s 
s e c t i o n t o o t h e r a g e n c i e s , the Governor 
s h a l l a p p o r t i o n a v a i l a b l e funds i n the 
Ge n e r a l Fund p r o p o r t i o n a t e l y a c r o s s - t h e -
board t o those a g e n c i e s f o r the f i s c a l year 
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t h a t ends September 30, 2009. In the event 
revenue i s not a v a i l a b l e t o fund a l l o f 
these c o n d i t i o n a l a p p r o p r i a t i o n s , earmarked 
items and l i n e - i t e m a p p r o p r i a t i o n s s h a l l be 
r e l e a s e d p r o p o r t i o n a t e l y . On October 30, 
2008, the Governor s h a l l c e r t i f y t o the 
D i r e c t o r of Finance and n o t i f y the C h a i r of 
t h e Senate Finance and T a x a t i o n - G e n e r a l 
Fund Committee, the C h a i r o f the House 
Government A p p r o p r i a t i o n s Committee, and 
th e L e g i s l a t i v e F i s c a l O f f i c e r the amount 
of p r o j e c t e d a v a i l a b l e revenue i n the S t a t e 
G e n e r a l Fund and the source of the 
a d d i t i o n a l revenue a v a i l a b l e t o fund a l l or 
any p o r t i o n o f the c o n d i t i o n a l 
a p p r o p r i a t i o n s made i n t h i s s e c t i o n . The 
c o n d i t i o n a l a p p r o p r i a t i o n s made i n t h i s 
s e c t i o n from the S t a t e G e n e r a l Fund are 
f i r s t p r i o r i t y c o n d i t i o n a l a p p r o p r i a t i o n s 
and s h a l l be r e l e a s e d i n t h e i r e n t i r e t y 
b e f o r e any o t h e r c o n d i t i o n a l a p p r o p r i a t i o n s 
from the S t a t e G e n e r a l Fund may be 
r e l e a s e d . The amount of revenue c e r t i f i e d 
by the Governor on October 15, 2 008 
[ s i c ] , t o be a v a i l a b l e f o r the 
c o n d i t i o n a l S t a t e G e n e r a l Fund 
a p p r o p r i a t i o n s made i n t h i s s e c t i o n s h a l l 
be the amount of funds a l l o c a t e d 
p r o p o r t i o n a t e l y t o each agency f o r i t s 
o p e r a t i o n p l a n f o r [ f i s c a l year] 2009.' 

"On May 19, 2008, p u r s u a n t t o A l a . Const. 1901, 
A r t . V, § 126,^ Governor R i l e y sent a message t o the 
l e g i s l a t u r e t h a t he was d i s a p p r o v i n g § 4 of H.B. 
328: 

"' B e g i n n i n g on page 128, l i n e 10, by 
s t r i k i n g t h r o u g h l i n e 10 and each 
subsequent l i n e , through l i n e 20, on page 
128, and resuming on page 129, l i n e 1, and 
s t r i k i n g t hrough t h a t l i n e 1 and each 
subsequent l i n e on page 12 9, t h r o u g h l i n e 
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23, and resuming on page 130, l i n e 1, 
s t r i k e through s a i d l i n e and each 
s u c c e e d i n g l i n e t hrough l i n e 1-, thus 
s t r i k i n g and d e l e t i n g the e n t i r e s e c t i o n 4 
o f s a i d b i l l . T h i s i t e m , or these i t e m s , 
a r e both i l l e g a l under the laws of the 
S t a t e of Alabama and u n c o n s t i t u t i o n a l under 
the C o n s t i t u t i o n of the S t a t e o f Alabama. 
In the Alabama C o n s t i t u t i o n o f 1901, as 
amended, i n A r t i c l e X I , S e c t i o n 213, t h e r e 
i s a s p e c i f i c c o n s t i t u t i o n a l r e q uirement 
t h a t the s t a t e c o m p t r o l l e r s h a l l i s s u e 
w a r r a n t s f o r t h a t p r o p o r t i o n o f each c l a i m 
which the money a v a i l a b l e f o r payment of 
a l l c l a i m s bears t o t h e whole, and such 
w a r r a n t s f o r such p r o r a t e d sums s h a l l 
t hereupon be p a i d by the s t a t e t r e a s u r e r . 
T h i s p r o v i s i o n c l e a r l y imposes a 
c o n s t i t u t i o n a l o b l i g a t i o n on the s t a t e 
c o m p t r o l l e r to p r o r a t e , b o t h a c r o s s the 
board, p r o p o r t i o n a t e l y t o a l l departments 
and a g e n c i e s . S i m i l a r l y , under s t a t e law. 
Code of Alabama, § 41-4-90, r e q u i r e s the 
governor, i n the event the e s t i m a t e d budget 
r e s o u r c e s d u r i n g the budget year are not 
s u f f i c i e n t t o pay a l l a p p r o p r i a t i o n s i n 
f u l l , t o r e s t r i c t a l l o t m e n t s t o p r e v e n t an 
o v e r d r a f t or d e f i c i t i n any f i s c a l year f o r 
which a p p r o p r i a t i o n s are made, by 
p r o r a t i n g , w i t h o u t d i s c r i m i n a t i o n a g a i n s t 
any department, board, bureau, commission, 
agency, o f f i c e , or i n s t i t u t i o n o f the 
s t a t e , the a v a i l a b l e revenues among the 
v a r i o u s departments, boards, bureaus, 
commissions, a g e n c i e s , o f f i c e s , and 
i n s t i t u t i o n s o f the s t a t e , The law goes 
f u r t h e r t o more s p e c i f i c a l l y s t a t e , " i n 
o t h e r words, s a i d a p p r o p r i a t i o n s s h a l l be 
pay a b l e i n such p r o p o r t i o n as the t o t a l sum 
o f a l l a p p r o p r i a t i o n s bears t o the t o t a l 
revenues e s t i m a t e by the Department of 
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Fi n a n c e as a v a i l a b l e i n each o f s a i d f i s c a l 
y e a r s . " 

"'The L e g i s l a t u r e , i n i t s 
a p p r o p r i a t i o n b i l l , House B i l l 328, cannot 
supersede, change, a l t e r , or amend e i t h e r 
t h i s c o n s t i t u t i o n a l amendment or t h i s 
s t a t u t o r y p r o v i s i o n , b o t h of which r e q u i r e 
p r o p o r t i o n a l p r o r a t i o n among a l l r e c i p i e n t s 
o f s t a t e funds i n s a i d a p p r o p r i a t i o n s b i l l . 

' " Although w e l l i n t e n d e d , i n the 
u n f o r t u n a t e event t h a t p r o r a t i o n becomes 
n e c e s s a r y , the L e g i s l a t u r e cannot p r o v i d e , 
e i t h e r c o n s t i t u t i o n a l l y or l e g a l l y , s p e c i a l 
p r o t e c t i o n f o r any i n d i v i d u a l a g e n c i e s or 
departments of s t a t e government. 

'"For t h e se reasons I have found i t 
n e c e s s a r y to l i n e i t e m v e t o s a i d b i l l . I 
most s i n c e r e l y encourage you t o agree w i t h 
my d i s a p p r o v a l of s a i d i t e m , or i t e m s . 
Done t h i s 19th day of May, 2008.' 

" S e c t i o n 126, A l a . Const. 1901, does p r o v i d e 
t h a t t h e l e g i s l a t u r e may 'repass' the v e t o e d i t e m ; 
however, Governor R i l e y ' s message was d e l i v e r e d to 
the l e g i s l a t u r e on the l a s t day of the 2008 R e g u l a r 
S e s s i o n of the Alabama L e g i s l a t u r e . In an a f f i d a v i t 
f i l e d w i t h the t r i a l c o u r t , Greg Pappas, the c l e r k 
of t h e Alabama House of R e p r e s e n t a t i v e s , t e s t i f i e d 
t h a t a t 11:54 p.m. on May 19, 2008, as a motion f o r 
adjournment s i n e d i e was b e i n g made, he was g i v e n 
Governor R i l e y ' s message v e t o i n g § 4 of H.B. 328. 
The motion t o a d j o u r n was p assed a t 11:55 p.m. 
Thus, the l e g i s l a t u r e had no o p p o r t u n i t y t o address 
Governor R i l e y ' s a c t i o n w h i l e i t was i n s e s s i o n . 

"^The d i s p a r i t y i n the October 30, 2008, date i n 
a p r e c e d i n g sentence and the October 15, 2008, date 
as the date t h a t Governor R i l e y c e r t i f i e s the amount 
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of funds a v a i l a b l e f o r c o n d i t i o n a l a p p r o p r i a t i o n s i s 
not e x p l a i n e d . 

" ^ S e c t i o n 126 p r o v i d e s : 

"' The governor s h a l l have power to 
approve or d i s a p p r o v e any i t e m or items o f 
any a p p r o p r i a t i o n b i l l embracing d i s t i n c t 
i t e m s , and the p a r t or p a r t s of the b i l l 
approved s h a l l be the law, and the i t e m or 
items d i s a p p r o v e d s h a l l be v o i d , u n l e s s 
r e p a s s e d a c c o r d i n g to the r u l e and 
l i m i t a t i o n s p r e s c r i b e d f o r the passage of 
b i l l s over the e x e c u t i v e v e t o ; and he s h a l l 
i n w r i t i n g s t a t e s p e c i f i c a l l y the i t e m or 
items he d i s a p p r o v e s , s e t t i n g the same out 
i n f u l l i n h i s message, but i n such case 
the e n r o l l e d b i l l s h a l l not be r e t u r n e d 
w i t h the governor's o b j e c t i o n . ' " 

Ex p a r t e R i l e y , [Ms. 1071702, December 17, 2008] So. 3d 

( A l a . 2008). 

F o l l o w i n g our d e n i a l o f the R i l e y a d m i n i s t r a t i o n ' s 

p e t i t i o n f o r the w r i t of mandamus, p r o c e e d i n g s i n the t r i a l 

c o u r t resumed, and the R i l e y a d m i n i s t r a t i o n f i l e d an answer t o 

the l e g i s l a t o r s ' c o m p l a i n t . On January 9, 2009, the t r i a l 

c o u r t h e l d a h e a r i n g on the l e g i s l a t o r s ' motion f o r a summary 

judgment, which had been f i l e d and t o which the R i l e y 

a d m i n i s t r a t i o n had responded b e f o r e t h i s C o u r t s t a y e d the 

pro c e e d i n g s i n the t r i a l c o u r t t o c o n s i d e r the R i l e y 

a d m i n i s t r a t i o n ' s p e t i t i o n f o r a w r i t of mandamus. On January 
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16, 2009, t h e t r i a l c o u r t g r a n t e d the l e g i s l a t o r s ' surainary-

judgment motion , h o l d i n g t h a t Governor R i l e y ' s v e t o of § 4 of 

H.B. 328 was u n c o n s t i t u t i o n a l because, i n the message 

t r a n s m i t t i n g news of t h a t v e t o t o the l e g i s l a t u r e . Governor 

R i l e y had m e r e l y r e f e r r e d t o the " i t e m or i t e m s " he was 

p u r p o r t i n g to ve t o by l i n e , s e c t i o n , and page number as' 

opposed t o s e t t i n g the i t e m or items "out i n f u l l " as r e q u i r e d 

by A l a . Const. 1901, A r t . V, § 126. The t r i a l c o u r t a l s o 

r e j e c t e d t h e R i l e y a d m i n i s t r a t i o n ' s argument t h a t § 4 of H.B. 

328 was i t s e l f u n c o n s t i t u t i o n a l and t h e r e f o r e u n e n f o r c e a b l e 

r e g a r d l e s s of any p r o c e d u r a l d e f e c t s i n Governor R i l e y ' s 

attempted v e t o . That same day, the R i l e y a d m i n i s t r a t i o n f i l e d 

i t s n o t i c e o f appeal to t h i s C o u r t , and the t r i a l c o u r t s t a y e d 

i t s o r d e r p ending our r e s o l u t i o n o f t h i s a p p e a l . 

I I . 

The R i l e y a d m i n i s t r a t i o n argues, f i r s t , t h a t the message 

Governor R i l e y sent to the l e g i s l a t u r e n o t i f y i n g i t t h a t he 

was, under § 126, e x e r c i s i n g h i s l i n e - i t e m v e t o a u t h o r i t y t o 

v e t o § 4 of H.B. 328 c o m p l i e d w i t h the p r o c e d u r a l r e quirement 

i n § 126 t h a t the governor " i n w r i t i n g s t a t e s p e c i f i c a l l y the 

i t e m or item s he d i s a p p r o v e s , s e t t i n g the same out i n f u l l i n 
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h i s message The R i l e y a d m i n i s t r a t i o n argues t h a t § 126 

does not r e q u i r e Governor R i l e y t o quote the d i s a p p r o v e d i t e m 

or items i n h i s message t o the l e g i s l a t u r e , o n l y t o c l e a r l y 

i d e n t i f y t h a t i t e m or those items f o r the l e g i s l a t i v e r e c o r d , 

which, the R i l e y a d m i n i s t r a t i o n a l l e g e s . Governor R i l e y d i d by 

c i t i n g the r e l e v a n t l i n e , page, and s e c t i o n numbers. However, 

a l t h o u g h we agree t h a t Governor R i l e y c l e a r l y i d e n t i f i e d the 

d i s a p p r o v e d i t e m s , we cannot agree t h a t h i s s h o r t h a n d 

i d e n t i f i c a t i o n of those items i s tantamount t o " s e t t i n g the 

same out i n f u l l " or t h a t h i s f a i l u r e t o do so i s 

i n c o n s e q u e n t i a l . 

"The a u t h o r i t y t o determine the amount o f a p p r o p r i a t i o n s 

n e c e s s a r y f o r the performance of the e s s e n t i a l f u n c t i o n s of 

government i s v e s t e d f u l l y and e x c l u s i v e l y i n the 

l e g i s l a t u r e . " Morgan County Common v. P o w e l l . 292 A l a . 300, 

306, 293 So. 2d 830, 834 (1974) ( c i t i n g Abramson v. Hard, 229 

A l a . 2, 155 So. 590 (1934)). S e c t i o n 126 of the c o n s t i t u t i o n 

g r a n t s the governor l i n e - i t e m v e t o power, which can be used to 

d i s a p p r o v e s p e c i f i c items i n an a p p r o p r i a t i o n s b i l l ; however, 

when he e x e r c i s e s t h a t power the governor i s p e r f o r m i n g a 

t r a d i t i o n a l l y l e g i s l a t i v e f u n c t i o n . T h e r e f o r e , i n o r d e r to 
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ensure t h a t the governor does not exceed the l i m i t e d a u t h o r i t y 

g i v e n by § 126 and i m p e r m i s s i b l y encroach upon the f u n c t i o n s 

of the l e g i s l a t i v e branch, § 126 must "be n a r r o w l y or s t r i c t l y 

c o n s t r u e d so as not t o thwart the lawmaking powers of the 

l e g i s l a t i v e department." Hunt v. Hubbert, 588 So. 2d 848, 864 

( A l a . 1991) (Houston, J . , c o n c u r r i n g i n the r e s u l t ) . See a l s o 

Stong V . P e o p l e . 74 Colo. 283, 290, 220 P. 999, 1002 (1923) 

("The power of the Governor over l e g i s l a t i o n by the e x e r c i s e 

of the v e t o i s a l e g i s l a t i v e power. I t can o n l y be e x e r c i s e d 

when c l e a r l y a u t h o r i z e d by a s p e c i f i c p r o v i s i o n of the 

C o n s t i t u t i o n not o n l y because s a i d a r t i c l e 3 [ p r o v i d i n g f o r 

s e p a r a t i o n o f powers] so r e q u i r e s , but because, b e i n g a power 

i n d e r o g a t i o n of the g e n e r a l p l a n of the s t a t e government, the 

language c o n f e r r i n g i t must be s t r i c t l y c o n s t r u e d . " ) . 

For t h i s r e a s o n , i t i s i n s u f f i c i e n t t h a t Governor R i l e y 

i d e n t i f i e d by l i n e and page number the e n t i r e t y of § 4 of H.B. 

32 8 as the d i s a p p r o v e d i t e m i n h i s v e t o message; he was 

r e q u i r e d by § 126 to " s e t [ ] the same out i n f u l l . " The 

n a t u r a l , p l a i n , o r d i n a r y , and commonly unde r s t o o d meaning of 

the phrase " s e t t i n g the same out i n f u l l " i s t h a t the 

d i s a p p r o v e d i t e m " i s t o be w r i t t e n out i n i t s e n t i r e t y . I t i s 
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u n d i s p u t e d t h a t Governor R i l e y f a i l e d t o do t h i s i n h i s 

message t o the l e g i s l a t u r e p u r p o r t i n g to v e t o § 4 of H.B. 328. 

A c c o r d i n g l y , t h a t v e t o i s of no e f f e c t . See S t a t e ex r e l . 

Robertson v. McGough, 118 A l a . 159, 166, 24 So. 395, 3 97 

(1898) ("Whenever a c o n s t i t u t i o n a l p r o v i s i o n i s p l a i n and 

unambiguous, when no two meanings can be p l a c e d on the words 

employed, i t i s mandatory, and c o u r t s are bound t o obey 

i t . " ) 

I I I . 

The R i l e y a d m i n i s t r a t i o n argues t h a t , even i f we h o l d 

t h a t Governor R i l e y ' s attempted v e t o of § 4 of H.B. 328 i s 

v o i d f o r f a i l u r e t o comply w i t h § 126, § 4 o f H.B. 328 i s 

n e v e r t h e l e s s u n e n f o r c e a b l e , because, i t argues, i t i s 

^The l e g i s l a t o r s have a l s o argued t h a t Governor R i l e y ' s 
attempted v e t o of § 4 of H.B. 328 does not comply w i t h § 126 
because, t h e y argue, § 4 i s not an " i t e m or i t e m s " s u b j e c t to 
the l i n e - i t e m v e t o ; r a t h e r , they argue, i t i s a c o n d i t i o n 
p l a c e d upon c e r t a i n a p p r o p r i a t i o n s . The l e g i s l a t o r s argue 
t h a t the term " i t e m " i n § 12 6 a p p l i e s o n l y t o a s p e c i f i c sum 
of money d e s i g n a t e d f o r a s p e c i f i c purpose, w h i l e the R i l e y 
a d m i n i s t r a t i o n argues t h a t the term " i t e m " r e f e r s t o any 
enumerated p a r t of an a p p r o p r i a t i o n s b i l l . However, because 
we have a l r e a d y h e l d t h a t Governor R i l e y ' s v e t o i s v o i d 
because i t d i d not comply w i t h the p r o c e d u r a l r e q u i r e m e n t s of 
§ 126, we need not address the m e r i t s of t h i s argument. 
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u n c o n s t i t u t i o n a l . ^ The R i l e y a d m i n i s t r a t i o n argues t h a t § 4 

of H.B. 328 v i o l a t e s b o t h A l a , Const. 1901, A r t . X I , § 213, 

and A r t . IV, § 71. S e c t i o n 213 p r o v i d e s : 

" I n case t h e r e i s , a t the end of any f i s c a l y e a r , 
i n s u f f i c i e n t money i n the s t a t e t r e a s u r y f o r the 
payment of a l l proper c l a i m s p r e s e n t e d t o the s t a t e 
c o m p t r o l l e r f o r the i s s u a n c e o f w a r r a n t s , the 
c o m p t r o l l e r s h a l l i s s u e w a r r a n t s f o r t h a t p r o p o r t i o n 
of each such c l a i m which the money a v a i l a b l e f o r the 
payment of a l l s a i d c l a i m s bears t o the whole, and 
such w a r r a n t s f o r such p r o r a t e d sums s h a l l thereupon 
be p a i d by the s t a t e t r e a s u r e r . " 

S e c t i o n 71 p r o v i d e s : 

^The l e g i s l a t o r s argue t h a t the i s s u e o f the 
c o n s t i t u t i o n a l i t y of § 4 was not p r o p e r l y r a i s e d because, they 
a l l e g e , t h e o n l y i s s u e r a i s e d by t h e i r c o m p l a i n t was the 
c o n s t i t u t i o n a l i t y of Governor R i l e y ' s v e t o . A l t h o u g h the 
l e g i s l a t o r s acknowledge t h a t the R i l e y a d m i n i s t r a t i o n a s s e r t e d 
as an a f f i r m a t i v e defense t h a t § 4 of H.B. 328 was 
u n c o n s t i t u t i o n a l , they argue t h a t the R i l e y a d m i n i s t r a t i o n 
s h o u l d have made t h a t a s s e r t i o n as a c o u n t e r c l a i m i f i t 
d e s i r e d t o r a i s e the i s s u e . We d i s a g r e e . Assuming f o r the 
sake of argument t h a t the l e g i s l a t o r s are c o r r e c t and t h a t the 
R i l e y a d m i n i s t r a t i o n s h o u l d have l a b e l e d as a c o u n t e r c l a i m i t s 
a s s e r t i o n t h a t § 4 of H.B. 328 i s u n c o n s t i t u t i o n a l , Rule 8 ( c ) , 
A l a . R. C i v . P., n e v e r t h e l e s s p r o v i d e s t h a t an a f f i r m a t i v e 
defense t h a t i s m i s t a k e n l y d e s i g n a t e d as a c o u n t e r c l a i m , or a 
c o u n t e r c l a i m t h a t i s e r r o n e o u s l y l a b e l e d an a f f i r m a t i v e 
defense, s h o u l d be t r e a t e d "as i f t h e r e had been a pro p e r 
d e s i g n a t i o n . " Most i m p o r t a n t l y , the c o n s t i t u t i o n a l i t y o f § 4 
was argued by b o t h s i d e s a t the t r i a l - c o u r t l e v e l , and the 
t r i a l c o u r t d e f i n i t i v e l y r u l e d on the i s s u e . Moreover, the 
R i l e y a d m i n i s t r a t i o n s p e c i f i c a l l y i d e n t i f i e d the 
c o n s t i t u t i o n a l i t y of § 4 o f H.B. 328 as an i s s u e on a p p e a l , 
and both s i d e s have argued the m e r i t s o f t h a t i s s u e t o t h i s 
C o u r t . 

12 



1080468 

"The g e n e r a l a p p r o p r i a t i o n b i l l s h a l l embrace 
n o t h i n g but a p p r o p r i a t i o n s f o r the o r d i n a r y expenses 
of t h e e x e c u t i v e , l e g i s l a t i v e , and j u d i c i a l 
departments o f the s t a t e , f o r i n t e r e s t on the p u b l i c 
debt, and f o r the p u b l i c s c h o o l s . . . . A l l o t h e r 
a p p r o p r i a t i o n s s h a l l be made by s e p a r a t e b i l l s , each 
embracing but one s u b j e c t . " 

We examine these arguments i n t u r n . ^ 

S e c t i o n 213 d e t a i l s the manner i n which a p p r o p r i a t i o n s 

are to be reduced i n the event t h e r e i s a gap between the 

t o t a l a p p r o p r i a t i o n s made by the l e g i s l a t u r e and the amount 

a v a i l a b l e t o the S t a t e t o fund those a p p r o p r i a t i o n s . 

S p e c i f i c a l l y , i t s e t s out a f o r m u l a p r o v i d i n g t h a t a l l c l a i m s 

f o r a p p r o p r i a t e d funds w i l l be funded p r o p o r t i o n a l l y . In 

o t h e r words, a l l c l a i m a n t s w i l l have t h e i r a p p r o p r i a t i o n s 

reduced p r o r a t a , or by the same p e r c e n t a g e . See O p i n i o n of 

the J u s t i c e s No. 156, 265 A l a . 501, 503, 92 So. 2d 429, 431 

{1957) {"[T]he C o n s t i t u t i o n i t s e l f reduces an a p p r o p r i a t i o n 

a c c o r d i n g t o a c o n s t i t u t i o n a l f o r m u l a from t h a t amount f i x e d 

^The R i l e y a d m i n i s t r a t i o n has p r o p e r l y r a i s e d t h e i s s u e s 
whether § 4 of H.B. 328 i s i n c o n f l i c t w i t h b o t h §§ 213 and 71 
of the Alabama C o n s t i t u t i o n . A t o r a l argument, a q u e s t i o n 
arose as t o whether the R i l e y a d m i n i s t r a t i o n had r a i s e d the 
i s s u e whether § 4 of H.B. 328 a l s o c o n f l i c t s w i t h § 126 o f the 
Alabama C o n s t i t u t i o n ; the p a r t i e s s u b s e q u e n t l y f i l e d l e t t e r 
b r i e f s a d d r e s s i n g t h a t i s s u e . Upon r e v i e w i n g the r e c o r d and 
the b r i e f s , we must conclude t h a t t h i s argument i s not 
p r o p e r l y b e f o r e us. A c c o r d i n g l y , we express no o p i n i o n as to 
i t s m e r i t s . 
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