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STUART, Justice.

This Court's opinion of April 3, 2009, is withdrawn, and

the following is substituted therefor.
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Hank Sanders and Roger Bedford, members of the Alabama
Senate; Jochn Knight, a member of the Alabama House of
Representatives; and the Joint Fiscal Committee of the Alabama
Legislature, of which Sanders, Bedford, and Knight are members
(the individual legislators and the Joint Fiscal Committee are
hereinafter referred to collectively as "the legislators™),
sued Governor Bob Riley and the state comptroller, Robert L.
Childree {hereinafter referred to collectively as "the Riley
administration™), in the Montgcomery Circuit Court, seeking a
judgment declaring that Governor Riley's use of the line-item
veto to veto § 4 of House Bill 328 ("H.B. 328"), the general-
fund appropriations bill for fiscal vyear 2009 (Cctober 1,
2008, through September 30, 2009), was unconstitutional and
also seeking injunctive relief. The trial court entered a
summary Judgment in favor of the legislators, and the Riley
administration now appeals. We affirm.

I.

We set forth the facts at the roct of this dispute in our
previcus opinion denying the Riley administration's petition
for a writ of mandamus seeking the dismissal of the

legislators' complaint. We stated:
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"The underlying action arises from Governor
Riley's veto of § 4 of House Bill 328 ('H.B. 328"},
the general-fund appropriatiocns bill for fiscal year
2009, enacted during the 2008 Regular Session of the

Alabama Legislature. That section provides,
pertinent part:

"'Of the amounts appropriated in this
act from the State General Fund for the
fiscal vyear ending September 30, 2009,
17.75% of each appropriation is conditioned
upon the availability of funds in the State
General Fund, the recommendation of the
Director of Finance, and the approval of
the Governor with the exception of the
following appropriations from the State
General Fund to the following agencies:

""Alabama Medicaid

Agency $622,478,155
"'Alabama Department

of Public Health $84,641,324
"'Alabama Department

of Senior Services 817,554,599
"TAlabama Department

of Human Resources $112,881,321

"'"Alabama Department of

Mental Health and

Mental Retardation $143,258,026
"'Department of Child Abuse

and Neglect Prevention $1,011,610

"'The above~listed appropriations
shall be funded in their entirety from the
State General Fund in [fiscal year] 2009.
In the event funds are not available to
fully fund the conditicnal appropriations
frecm the State General Fund made in this
section to other agencies, the Governor
shall apportion available funds in the
General Fund proportionately across-the-
board tc those agencies for the fiscal year



1080468

that ends September 30, 2009. In the event
revenue 1s not available to fund zll of
these conditional appropriations, earmarked
items and line-item appropriations shall be
released proportionately. ©Cn October 30,
2008, the Governor shall certify to the
Director ¢f Finance and notify the Chair of
the Senate Finance and Taxation-General
Fund Committee, the Chair of the House
Government Appropriations Committee, and
the Legislative Fiscal Officer the amount
of projected available revenue in the State
General fund and the source of the
additional revenue available to fund all or
any portion of the conditicnal
appropriations made in this section. The
conditional appropriations made in this
section from the State General Fund are
first priority conditional appropriaticons
and shall be released in their entirety
before any other conditicnal appropriaticns
from the State General Fund may be
released. The amount of revenue certified
by the Governcr on October 15, 2008
[sic], Y to be available for the
conditional State General Fund
appropriations made in this section shall
be the amount of funds allocated
proportionately to each agency for its
operaticn plan for [fiscal year] 2009.°

"On May 1%, 2008, pursuant to Ala. Const. 1901,
Art. V, § 126,% Governor Riley sent a message to the
legislature that he was disapproving § 4 of H.B.
328:

"'Beginning on page 128, line 10, by
striking through line 10 and each
subseguent line, thrcugh line 20, on page
128, and resuming on page 129, line 1, and
striking through that 1line 1 and each
subsequent line on page 129, through line
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23, and resuming on page 130, line 1,
strike through said line and each
succeeding line through 1line 7, thus
striking and deleting the entire section 4
of said bill. This item, or these items,
are both illegal under the laws of the
State of Alabama and uncenstitutional under
the Constitution of the State of Alabama.
In the Alabama Constitution of 1901, as
amended, in Article XI, Section 213, there
is a specific constitutional reguirement
that the state comptroller shall i1ssue
warrants for that proporticn of each claim
which the money available for payment of
all clalms bears to the whole, and such
warrants for such prorated sums shall
thereupon be paid by the state treasurer.
This provision clearly imposes a
constitutional obligation on the state
comptroller to prorate, both across the
bcard, proportionately to all departments
and agencies. Similarly, under state law,
Code of Alabama, & 41-4-90, requires the
governor, in the event the estimated budget
resources during the budget vyear are not
sufficient to pay all appropriations in
full, to restrict allotments to prevent an
overdraft or deficit in any fiscal year for
which appropriations are made, by
prorating, without discrimination against
any department, board, bureau, commission,
agency, o¢ffice, or institution of the
state, the available revenues among the
various departments, boards, bureaus,
commissions, agencies, offices, and
instituticons of the state. The law goes
further to more specifically state, "in
other words, said appropriations shall be
pavable in such proportion as the total sum
cf all appropriations bears to the total
revenues estimate by the Department of
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Finance as available in each of said fiscal
years."

"'The Legislature, in its
appropriation bill, House Bill 328, cannot
supersede, change, alter, or amend either
this constitutional amendment or this
statutory provision, both of which require
proportional proration among all recipients
of state funds in said appropriations bill.

"'Although well intended, in the
unfortunate event that proration becomes
necessary, the Legislature cannot provide,
either constituticnally or legally, special
protection for any individual agencies or
departments of state government.

""For these reasons I have found it
necessary to line item veto said bill. I
most sincerely encourage you to agree with
my disapproval of said item, or items.
Done this 1%th day of May, 2008.°

"Sectien 126, Ala. Const. 1901, does provide
that the legislature may 'repass' the vetoed item;
however, Governor Riley's message was delivered to
the legislature on the last day of the 2008 Regular
Session of the Alabama Legislature. In an affidavit
filed with the trial ccurt, Greg Pappas, the clerk
of the Alabama House of Representatives, testified
that at 11:54 p.m. on May 19, 2008, as a motion for
adjournment sine die was being made, he was given
Governor Riley's message vetoing § 4 of H.B. 328.
The motion to adjourn was passed at 11:55 p.m.
Thus, the legislature had no opportunity to address
Governcr Riley's action while it was in session.

"'The disparity in the October 30, 2008, date in
a preceding sentence and the October 15, 2008, date
as the date that Governor Riley certifies the amount
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of funds available for conditional appropriations 1is
not explained.

"“Section 126 provides:

"'The governcr shall have power to
approve or disapprove any item or items of
any appropriation bkill embracing distinct
items, and the part or parts of the bkill
approved shall be the law, and the item or
items disapproved shall be void, unless
repassed according to the rule and
limitations prescribed for the passage of
kills over the executive veto; and he shall
in writing state specifically the item or
items he disapproves, setting the same out
in full in his message, but in such case
the enrclled bill shall not be returned
with the governor's cbjecticn.'"

Ex _parte Riley, [Ms. 1071702, December 17, 2008] So. 3d

s+ (Ala. 2008).

Following our denial of +the Riley administration's
petition for the writ of mandamus, proceedings in the trial
court resumed, and the Riley administration filed an answer to
the legislators' complaint. On January 92, 2009, the trial
court held a hearing on the legislators' motion for a summary
judgment, which had Dbeen filed and to which the Riley
administration had responded before this Court stayed the

proceedings 1n the trial <court to consider the Riley

administration's petition for a writ of mandamus. On January
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16, 2009, the trial court granted the legislators' summary-
judgment motion, holding that Governor Riley's veto of § 4 of
H.B. 328 was unconstitutional because, 1in the message
transmitting news of that veto to the legislature, Governocr
Riley had merely referred to the "item or items"™ he was
purporting to veto by line, section, and page number as-
opposed to setting the item or items "out in full" as required
by Ala. Const. 19201, Art. VvV, § 126. The trial court also
rejected the Riley administration's argument that § 4 of H.B.
328 was 1tself unconstitutional and therefore unenforceable
regardless of any procedural defects in Governor Riley's
attempted veto. That same day, the Riley administration filed
its notice of appeal to this Court, and the trial court stayed
its order pending our resolution of this appeal.
IT.

The Riley administration argues, first, that the message
Governor Riley sent to the legislature notifying it that he
was, under § 126, exercising his line-item veto authority to
veto § 4 of H.B. 328 complied with the procedural reqguirement
in § 126 that the governor "in writing state specifically the

item or items he disapproves, setting the same out in full in
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his message ...." The Riley administration argues that § 126
does not require Governor Riley to quote the disapproved item
cr items in his message to the legislature, only to clearly
identify that item or those items for the legislative record,
which, the Riley administration alleges, Governor Riley did by
citing the relevant line, page, and section numbers. Howeﬁer,
although we agree that Governor Riley clearly identified the
disapprecved i1tems, we cannot agree that his shorthand
identification of those items is tantamount to "setting the
same out in full"™ or that his failure to do so is
inconsequential,

"The authority to determine the amcunt cof appropriations
necessary for the performance of the essential functions of
government is vested fully and exclusively in the

legislature." Morgan County Comm'n v. Powell, 292 Ala. 300,

306, 293 So. 2d 830, 834 (1974) (citing Abramson v. Hard, 229

Ala. 2, 155 So. 5%0 (1934)). Section 126 of the constitution
grants the governcr line-item veto power, which can be used to
disapprove specific items in an appropriations bill; however,
when he exercises that power the governcr is performing a

traditionally legislative function. Therefore, in order to
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ensure that the governor does not exceed the limited authority
given by § 126 and impermissibly encroach upon the functions
of the legislative branch, § 126 must "be narrowly or strictly
construed so as not to thwart the lawmaking powers of the

legislative department.” Hunt v. Hubbert, 588 So. 2d 848, 864

(Ala. 1991) (Housteon, J., concurring in the result). See also

Stong v. Pecple, 74 Colo. 283, 250, 22C Pp. 939, 1002 (1923}

("The power of the Governor over legislation by the exercise
of the veto is a legislative power. It can only be exercised
when c¢learly authorized by a specific provision of the
Constitution not only because said article 3 [providing for
separation of powers] so requires, but because, being a power
in derogaticn of the general plan of the state government, the
language conferring it must be strictly construed.').

For this reason, 1t is insufficient that Governor Riley
identified by line and page number the entirety of § 4 of H.B.
328 as the disapproved item 1in his veto message; he was
required by & 126 to "set[] the same out in full."™ The
natural, plain, ordinary, and commcnly understood meaning of
the phrase "setting the same out 1in full" 1s <that the

disapproved item is to be written out in its entirety. It is

10
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undisputed that Governor Riley failed to do this in his
message to the legislature purporting to vetec § 4 of H.B. 328.

Accordingly, that wveto is of no effect. See State ex rel.

Robertson v. McGough, 118 Ala., 159, 166, 24 So. 395, 397

(18%8) ("Whenever a constitutional.provision is plain and
unambiguous, when no two meanings can be placed on the words
employed, it is mandatory, and courts are bound to obey
it.my Lt
ITIT.

The Riley administration argues that, even if we hold
that Governor Riley's attempted veto of § 4 of H.B. 328 is
void for failure to comply with § 126, § 4 of H.B. 328 is

nevertheless unenforceable, Dbecause, 1t argues, it  is

The legislators have also argued that Governor Riley's
attempted veto of § 4 of H.B. 328 does not comply with § 126
because, they argue, § 4 is not an "item or items" subject %o
the line-item veto; rather, they argue, it is a condition
placed upon certain appropriations. The legislators argue
that the term "item" in § 126 applies only to a specific sum
of money designated for a specific purpose, while the Riley
administration argues that the term "item" refers to any
enumerated part of an appropriations bill. However, because
we have already held that Governcr Riley's veto i1is veid
because it did not comply with the procedural reguirements of
§ 126, we need ncot address the merits of this argument.

11
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unconstitutional.? The Riley administration argues that § 4
of H.B. 328 viclates both Ala. Const. 1801, Art. XI, § 213,
and Art. IV, § 71. Section 213 provides:

"In case there 1s, at the end of any fiscal vear,
insufficient money in the state treasury for the
payment of all proper claims presented to the state
comptroller for the issuance of warrants, the
comptroller shall issue warrants for that proportion
of each such cilaim which the money available for the
rayment of all said claims bears to the whole, and
such warrants for such prorated sumsg shall thereupon
be paid by the state treasurer.”

Section 71 provides:

’The  legislators argue that the issue of the
constitutionality of § 4 was not properly raised because, they
allege, the only issue raised by their complaint was the
constitutionality of Governcr Riley's veto. Although the
legislators acknowledge that the Riley administration asserted
as an affirmative defense that § 4 of H.B. 328 was
unconstitutional, they argue that the Riley administration
should have made that assertion as a counterclaim 1if 1t
desired to raise the issue. We disagree. Assuming for the
sake of argument that the legislators are correct and that the
Riley administration should have labeled as a counterclaim its
assertion that § 4 of H.B. 328 is unconstituticnal, Rule 8(c),
Ala. R. Civ. P., nevertheless provides that an affirmative
defense that is mistakenly designated as a counterclaim, or a
counterclaim that 1s erroneously labeled an affirmative
defense, should be treated "as if there had been a proper
designation."”" Most importantly, the constituticonality of § 4
was argued by both sides at the trial-court level, and the
trial court definitively ruled on the issue. Moreover, the
Riley administration specifically identified the
constitutionality of § 4 of H.B. 328 as an ilssue on appeal,
and both sides have argued the merits of that issue to this
Court.
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