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StoneMor Alabama, LLC, and StoneMor Alabama Supply 

S u b s i d i a r y , Inc. 

v. 

M i c h e l l e Summers 
Appeal from R u s s e l l C i r c u i t Court 

(CV-08-90009) 

STUART, J u s t i c e . 

M i c h e l l e Summers su e d StoneMor A l a b a m a , LLC, and StoneMor 

Alabama S u p p l y S u b s i d i a r y , I n c . ( h e r e i n a f t e r r e f e r r e d t o 

c o l l e c t i v e l y as " S t o n e M o r " ) , a f f i l i a t e d c o m p a n i e s t h a t j o i n t l y 
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own and o p e r a t e L a k e v i e w Memory G a r d e n s , a c e m e t e r y i n P h e n i x 

C i t y , a l l e g i n g c o n v e r s i o n , n e g l i g e n c e , and t h e t o r t o f o u t r a g e 

a f t e r S toneMor removed a s t o n e m e m o r i a l b e n c h Summers had had 

i n s t a l l e d on t h e g r a v e o f h e r d e c e a s e d h u s b a n d . StoneMor 

t h e r e a f t e r moved t h e t r i a l c o u r t t o com p e l Summers t o p u r s u e 

h e r c l a i m s i n a r b i t r a t i o n p u r s u a n t t o an a r b i t r a t i o n c l a u s e i n 

a b u r i a l c o n t r a c t she had e n t e r e d i n t o w i t h S t o n e M o r . The 

t r i a l c o u r t d e n i e d t h a t m o t i o n , and StoneMor a p p e a l s . We 

r e v e r s e and remand. 

I . 

On J u l y 20, 2007, one day a f t e r h e r h u s b a n d J e r r y d i e d i n 

an a u t o m o b i l e a c c i d e n t , Summers e n t e r e d i n t o a c o n t r a c t w i t h 

S t o n eMor p u r s u a n t t o w h i c h she p u r c h a s e d two b u r i a l p l o t s a t 

L a k e v i e w Memory G a r d e n s , a l o n g w i t h p e r p e t u a l c a r e f o r t h o s e 

p l o t s and f u n e r a l s e r v i c e s f o r J e r r y , f o r $3,490. That 

c o n t r a c t c o n t a i n e d t h e f o l l o w i n g a r b i t r a t i o n c l a u s e : 

" A r b i t r a t i o n : I f t h e r e i s any d i s p u t e , 
c o n c e r n i n g t h i s a g r e e m e n t o r any o t h e r m a t t e r s 
r e l a t i n g t o goods o r s e r v i c e s p u r c h a s e d f r o m s e l l e r , 
p u r c h a s e r o r s e l l e r may e l e c t t o have t h e d i s p u t e 
r e s o l v e d by a r b i t r a t i o n a c c o r d i n g t o t h e r u l e s o f 
t h e A m e r i c a n A r b i t r a t i o n A s s o c i a t i o n ('AAA') t h e n i n 
e f f e c t , u n l e s s o t h e r w i s e r e s t r i c t e d by l a w . I f 
p u r c h a s e r w i s h e s t o o b t a i n a c o p y o f t h e s e r u l e s , 
p u r c h a s e r may c o n t a c t t h e AAA a t 1-800-778-7879 o r 
www.adr.org. I f a r b i t r a t i o n i s c h o s e n , n e i t h e r 
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p u r c h a s e r n o r s e l l e r w i l l have t h e r i g h t t o l i t i g a t e  
t h e c l a i m ( s ) i n c o u r t o r have a t r i a l b e f o r e a j u d g e  
o r j u r y . The a r b i t r a t i o n w i l l be c o n d u c t e d on an  
i n d i v i d u a l b a s i s , and n o t as p a r t o f a common o r  
c l a s s a c t i o n . I f t h e a p p o i n t e d a r b i t r a t o r o r p a n e l  
o f a r b i t r a t o r s s h o u l d award any damages, t h o s e  
damages w i l l be l i m i t e d t o a c t u a l and d i r e c t damages  
o n l y and w i l l n o t i n c l u d e c o n s e q u e n t i a l , p u n i t i v e ,  
e x e m p l a r y , o r t r e b l e damages. 

" P u r c h a s e r a n d / o r s e l l e r may h i r e l e g a l c o u n s e l , 
b u t l e g a l c o u n s e l i s n o t r e q u i r e d . P u r c h a s e r and 
s e l l e r must e a c h pay t h e f e e s and c o s t s o f t h e i r own 
c o u n s e l , e x c e p t as o t h e r w i s e awarded by a r b i t r a t o r . 
A l l e x p e n s e s o f t h e a r b i t r a t i o n , i n c l u d i n g t h e 
a r b i t r a t o r ' s f e e s , w i l l be s h a r e d e q u a l l y by 
p u r c h a s e r and s e l l e r , e x c e p t as o t h e r w i s e awarded by 
t h e a r b i t r a t o r . 

"Any award o r d e r e d by t h e a r b i t r a t o r w i l l be 
f i n a l , b i n d i n g , n o n a p p e a l a b l e and judgement may be 
e n t e r e d on i t i n any c o u r t h a v i n g j u r i s d i c t i o n . 
T h i s agreement i s made i n c o n n e c t i o n w i t h a 
t r a n s a c t i o n i n i n t e r s t a t e commerce, and t h e 
p r o v i s i o n s o f t h i s s e c t i o n a r e made u n d e r t h e 
F e d e r a l A r b i t r a t i o n A c t , 9 U.S.C. §§ 1-16. The 
a r b i t r a t o r w i l l have no power t o v a r y o r m o d i f y any 
p r o v i s i o n s o f t h i s a r b i t r a t i o n a g r e e m e n t . " 

(Emphasis i n o r i g i n a l . ) 

A t t h e t i m e Summers p u r c h a s e d t h e p l o t s a t L a k e v i e w 

Memory G a r d e n s , she d e c l i n e d t o p u r c h a s e f r o m S t o neMor a s t o n e 

m a r k e r o r s t o n e m e m o r i a l b e n c h f o r h e r h u s b a n d ' s g r a v e s i t e ; 

i n s t e a d , Summers p u r c h a s e d t h o s e i t e m s f r o m a t h i r d p a r t y . 

Summers a l l e g e s t h a t t h a t t h i r d p a r t y t h e n p a i d S t o neMor t h e 

a p p r o p r i a t e f e e s and had t h o s e i t e m s i n s t a l l e d on t h e g r a v e 
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s i t e on h e r b e h a l f . S h o r t l y a f t e r t h e i n s t a l l a t i o n o f t h e 

b e n c h and t h e m a r k e r , and w i t h o u t g i v i n g n o t i c e t o Summers, 

S t o n e M o r a p p a r e n t l y removed t h e s t o n e m e m o r i a l b e n c h f r o m t h e 

g r a v e s i t e . 

On J u l y 29, 2008, Summers s u e d S t o n e M o r , a l l e g i n g t h a t 

S t o n eMor had c o n v e r t e d t h e s t o n e m e m o r i a l b e n c h , t h a t S t o neMor 

was n e g l i g e n t i n r e m o v i n g t h e s t o n e m e m o r i a l b e n c h , and t h a t 

S t o n e M o r ' s c o n d u c t i n t h i s c a s e was o u t r a g e o u s and had c a u s e d 

h e r s e v e r e e m o t i o n a l d i s t r e s s . On A u g u s t 28, 2008, StoneMor 

moved t h e t r i a l c o u r t t o compel a r b i t r a t i o n i n t h e c a s e , 

s u b m i t t i n g e v i d e n c e t h a t t h e c o n t r a c t Summers had e n t e r e d i n t o 

w i t h StoneMor c o n t a i n e d an a r b i t r a t i o n c l a u s e and t h a t t h e 

t r a n s a c t i o n b e tween t h e p a r t i e s a f f e c t e d i n t e r s t a t e commerce. 

On November 25, 2008, t h e t r i a l c o u r t d e n i e d S t o n e M o r ' s 

m o t i o n . StoneMor t h e n f i l e d t h i s a p p e a l . 

I I . 

Our s t a n d a r d o f r e v i e w o f a r u l i n g d e n y i n g a m o t i o n t o 

c o m p e l a r b i t r a t i o n i s w e l l s e t t l e d : 

" ' T h i s C o u r t r e v i e w s de novo t h e d e n i a l o f a 
m o t i o n t o c o m p e l a r b i t r a t i o n . P a rkway Dodge, I n c .  
v. Y a r b r o u g h , 779 So. 2d 1205 ( A l a . 2 0 0 0 ) . A m o t i o n 
t o c ompel a r b i t r a t i o n i s a n a l o g o u s t o a m o t i o n f o r 
a summary j u d g m e n t . T r a n S o u t h F i n . C o r p . v. B e l l , 
739 So. 2d 1110, 1114 ( A l a . 1 9 9 9 ) . The p a r t y 
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s e e k i n g t o compel a r b i t r a t i o n has t h e b u r d e n o f 
p r o v i n g t h e e x i s t e n c e o f a c o n t r a c t c a l l i n g f o r 
a r b i t r a t i o n and p r o v i n g t h a t t h e c o n t r a c t e v i d e n c e s 
a t r a n s a c t i o n a f f e c t i n g i n t e r s t a t e commerce. I d . 
" [ A ] f t e r a m o t i o n t o c o m p e l a r b i t r a t i o n has been 
made and s u p p o r t e d , t h e b u r d e n i s on t h e non-movant 
t o p r e s e n t e v i d e n c e t h a t t h e s u p p o s e d a r b i t r a t i o n 
a g reement i s n o t v a l i d o r does n o t a p p l y t o t h e 
d i s p u t e i n q u e s t i o n . " J i m B u r k e A u t o m o t i v e , I n c . v.  
B e a v e r s , 674 So. 2d 1260, 1265 n. 1 ( A l a . 1995) 
( o p i n i o n on a p p l i c a t i o n f o r r e h e a r i n g ) . ' " 

E l i z a b e t h Homes, L.L.C. v. G a n t t , 882 So. 2d 313, 315 ( A l a . 

2003) ( q u o t i n g F l e e t w o o d E n t e r s . , I n c . v. B r u n o , 784 So. 2d 

277, 280 ( A l a . 2 0 0 0 ) ) . 

I I I . 

I n c o n j u n c t i o n w i t h i t s A u g u s t 28, 2008, m o t i o n t o c o m p e l 

a r b i t r a t i o n , S toneMor s u b m i t t e d t o t h e t r i a l c o u r t a copy o f 

t h e c o n t r a c t s i g n e d by Summers c o n t a i n i n g an a r b i t r a t i o n 

c l a u s e , q u o t e d s u p r a , as w e l l as e v i d e n c e i n d i c a t i n g t h a t t h e 

t r a n s a c t i o n t h a t was t h e s u b j e c t o f t h e c o n t r a c t a f f e c t e d 

i n t e r s t a t e commerce i n a t l e a s t t h e f o l l o w i n g two w a y s : (1) a 

p o r t i o n o f t h e money Summers p a i d S t o neMor was d e s i g n a t e d f o r 

p e r p e t u a l c a r e o f t h e two c e m e t e r y p l o t s she p u r c h a s e d and had 

been p l a c e d i n a t r u s t f u n d managed by a company i n T e n n e s s e e , 

and (2) t h e c e m e t e r y g r o u n d s a r e m a i n t a i n e d u s i n g e q u i p m e n t 

m a n u f a c t u r e d and p u r c h a s e d o u t s i d e A l a b a m a . T h i s e v i d e n c e o f 
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t h e e x i s t e n c e o f "a c o n t r a c t c a l l i n g f o r a r b i t r a t i o n and 

[ p r o o f ] t h a t t h e c o n t r a c t e v i d e n c e s a t r a n s a c t i o n a f f e c t i n g 

i n t e r s t a t e commerce" t h e r e f o r e s h i f t e d t h e b u r d e n t o Summers 

t o p r e s e n t some e v i d e n c e i n d i c a t i n g t h a t t h e a r b i t r a t i o n 

c l a u s e i s n o t v a l i d o r t h a t i t does n o t a p p l y t o t h e d i s p u t e 

i n q u e s t i o n . E l i z a b e t h Homes, 882 So. 2d a t 315. On a p p e a l , 

Summers does n o t d i s p u t e t h e v a l i d i t y o f t h e a r b i t r a t i o n 

c l a u s e ; r a t h e r , she a r g u e s t h a t h e r d i s p u t e w i t h StoneMor i s 

o u t s i d e t h e s c o p e o f t h a t c l a u s e . 1 We d i s a g r e e . 

The c r u x o f t h i s d i s p u t e i s w h e t h e r StoneMor was 

a u t h o r i z e d t o remove t h e s t o n e m e m o r i a l b e n c h Summers had 

i n s t a l l e d on h e r d e c e a s e d h u s b a n d ' s g r a v e s i t e . Summers 

1Summers a l s o a r g u e s t h a t we s h o u l d d i s m i s s S t o n e M o r ' s 
a p p e a l f o r p r o c e d u r a l r e a s o n s ; f i r s t , b e c a u s e , she s a y s , 
S t o n eMor f a i l e d t o s p e c i f i c a l l y r e s e r v e t h e r i g h t t o a p p e a l i n 
i t s a n s w er, and, s e c o n d , b e c a u s e t h i s a p p e a l i s moot b e c a u s e , 
she c l a i m s , she w i l l be e n t i t l e d t o a d e f a u l t judgment when 
t h i s c a s e i s remanded t o t h e t r i a l c o u r t . Summers c i t e s no 
a u t h o r i t y i n s u p p o r t o f t h e s e a r g u m e n t s , however, and what 
a u t h o r i t y e x i s t s a p p e a r s t o r e f u t e them. R u l e 4 ( d ) , A l a . R. 
App. P., e x p l i c i t l y r e c o g n i z e s t h a t " [ a ] n o r d e r g r a n t i n g o r 
d e n y i n g a m o t i o n t o comp e l a r b i t r a t i o n i s a p p e a l a b l e as a 
m a t t e r o f r i g h t , " and, s h o u l d S t o n e M o r ' s a p p e a l be s u c c e s s f u l , 
on remand t h e t r i a l c o u r t ' s d u t y w i l l be l i m i t e d t o c o m p e l l i n g 
a r b i t r a t i o n , n o t c o n s i d e r i n g a m o t i o n f o r a d e f a u l t j u d g m e n t . 
See Ex p a r t e Queen, 959 So. 2d 620, 621 ( A l a . 2006) ( s t a t i n g 
t h a t , a f t e r a c a s e i s remanded, t h e t r i a l c o u r t may e n t e r no 
judgment o t h e r t h a n t h e judgment d i r e c t e d by t h e r e v i e w i n g 
c o u r t ) . 
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m a i n t a i n s t h a t t h e s t o n e m e m o r i a l b e n c h was i n s t a l l e d i n 

c o m p l i a n c e w i t h S t o n e M o r ' s r u l e s and r e g u l a t i o n s and t h a t , 

a c c o r d i n g l y , S toneMor was n o t a u t h o r i z e d t o remove i t , w h i l e 

S t o n e Mor a r g u e s t h a t i t p r o p e r l y removed t h e b e n c h b e c a u s e , i t 

s a y s , Summers b r e a c h e d t h e i r c o n t r a c t by h a v i n g t h e s t o n e 

m e m o r i a l b e n c h i n s t a l l e d i n a manner t h a t v i o l a t e d t h e r u l e s 

and r e g u l a t i o n s o f t h e c e m e t e r y , w h i c h , StoneMor s a y s , were 

i n c o r p o r a t e d i n t o t h a t c o n t r a c t by r e f e r e n c e . 

The a r b i t r a t i o n c l a u s e i n t h e c o n t r a c t b e tween Summers 

and S t o neMor s t a t e s t h a t i t a p p l i e s t o "any d i s p u t e [ ] 

c o n c e r n i n g t h i s a greement o r any o t h e r m a t t e r s r e l a t i n g t o 

goods o r s e r v i c e s p u r c h a s e d f r o m s e l l e r I n S e r r a 

C h e v r o l e t , I n c . v. Hock, 891 So. 2d 844, 847 ( A l a . 2 0 0 4 ) , we 

n o t e d t h a t " [ t ] h i s C o u r t has r e p e a t e d l y s t a t e d ' " t h a t t h e 

words ' r e l a t i n g t o ' i n t h e a r b i t r a t i o n c o n t e x t a r e g i v e n a 

b r o a d c o n s t r u c t i o n . " ' " ( Q u o t i n g AmSouth Bank v. Dees, 847 So. 

2d 923, 932 ( A l a . 2 0 0 2 ) , q u o t i n g i n t u r n K a r l S t o r z E n d o s c o p y - 

A m e r i c a , I n c . v. I n t e g r a t e d Med. S y s . , I n c . , 808 So. 2d 999, 

1013 ( A l a . 2001) ( e m p h a s i s o m i t t e d ) . ) Among t h e goods and 

s e r v i c e s p u r c h a s e d by Summers f r o m S t oneMor was p e r p e t u a l c a r e 
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o f t h e two b u r i a l p l o t s she p u r c h a s e d . StoneMor has a r g u e d 

t h a t t h e s t o n e m e m o r i a l b e n c h i n q u e s t i o n was i n s t a l l e d 

i m p r o p e r l y , w i t h o u t t h e r e q u i r e d p e r m i s s i o n and f e e s , and on 

t h e p r o p e r t y o f o t h e r s ; a c c o r d i n g l y , S t o n e M o r a r g u e s , t h e 

b e n c h was removed p u r s u a n t t o i t s r u l e s and r e g u l a t i o n s 

r e g a r d i n g t h e c a r e and m a i n t e n a n c e o f t h e c e m e t e r y . We 

c o n c l u d e , t h e r e f o r e , t h a t t h e d i s p u t e r e g a r d i n g t h e r e m o v a l o f 

t h e s t o n e m e m o r i a l b e n c h r e l a t e s t o goods and s e r v i c e s t h a t 

were t h e s u b j e c t o f t h e c o n t r a c t b e tween Summers and StoneMor 

and t h a t t h a t d i s p u t e a c c o r d i n g l y f a l l s s q u a r e l y w i t h i n t h e 

sc o p e o f t h e a r b i t r a t i o n c l a u s e c o n t a i n e d i n t h a t c o n t r a c t . 

IV. 

S t o n eMor s u b m i t t e d e v i d e n c e t o t h e t r i a l c o u r t s h o w i n g 

t h a t Summers had s i g n e d a c o n t r a c t c o n t a i n i n g l a n g u a g e s t a t i n g 

t h a t " [ i ] f t h e r e i s any d i s p u t e , c o n c e r n i n g t h i s a greement o r 

any o t h e r m a t t e r s r e l a t i n g t o goods o r s e r v i c e s p u r c h a s e d f r o m 

s e l l e r , p u r c h a s e r o r s e l l e r may e l e c t t o have t h e d i s p u t e 

r e s o l v e d by a r b i t r a t i o n , " as w e l l as e v i d e n c e i n d i c a t i n g t h a t 

t h e t r a n s a c t i o n b e tween them a f f e c t e d i n t e r s t a t e commerce. 

Summers f a i l e d t o r e f u t e t h a t s h o w i n g w i t h e v i d e n c e i n d i c a t i n g 

t h a t t h e a r b i t r a t i o n c l a u s e i n t h e c o n t r a c t was i n v a l i d o r 
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t h a t i t d i d n o t a p p l y t o t h e d i s p u t e t h a t d i d i n f a c t 

s u b s e q u e n t l y a r i s e . A c c o r d i n g l y , t h e t r i a l c o u r t e r r e d by 

d e n y i n g S t o n e M o r ' s m o t i o n t o c o m p e l a r b i t r a t i o n , and i t s 

November 25, 2008, o r d e r i s h e r e b y r e v e r s e d and t h e c a u s e 

remanded f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Cobb, C . J . , and L y o n s , B o l i n , and M urdock, J J . , c o n c u r . 
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