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T h i s c a s e i n v o l v e s a c u s t o d y d i s p u t e b e tween N.B. ("the 

m o t h e r " ) , t h e b i o l o g i c a l m o t h e r o f h e r d a u g h t e r A.R.B.-K. 

("the c h i l d " ) , b o t h o f whom were f o r m e r l y r e s i d e n t s o f 

C a l i f o r n i a , and A.K., a C a l i f o r n i a r e s i d e n t who has no 

b i o l o g i c a l r e l a t i o n s h i p t o t h e c h i l d . I n t h e summer o f 2005, 

a few weeks a f t e r t h e m o t h e r and t h e c h i l d moved t o A l a b a m a , 

A.K. i n s t i t u t e d p r o c e e d i n g s i n t h e S u p e r i o r C o u r t o f 

C a l i f o r n i a , C o u n t y o f S u t t e r ("the C a l i f o r n i a t r i a l c o u r t " ) , 

s e e k i n g a d e c l a r a t i o n o f m a t e r n i t y and v i s i t a t i o n r i g h t s w i t h 

t h e c h i l d . W h i l e t h o s e p r o c e e d i n g s were p e n d i n g , t h e m o t h e r 

i n s t i t u t e d p r o c e e d i n g s i n t h e H o u s t o n J u v e n i l e C o u r t ("the 

j u v e n i l e c o u r t " ) s e e k i n g a d e c l a r a t i o n t h a t t h e m o t h e r was t h e 

s o l e p a r e n t o f t h e c h i l d and t h a t A.K. had no r i g h t t o 

v i s i t a t i o n . A.K. was n o t named as a d e f e n d a n t o r o t h e r w i s e 

made a p a r t y t o t h e p r o c e e d i n g s i n t h e j u v e n i l e c o u r t . 

I n November 2006, t h e j u v e n i l e c o u r t e n t e r e d an o r d e r 

("the November 2006 o r d e r " ) g r a n t i n g t h e m o t h e r t h e r e l i e f she 

r e q u e s t e d . T h e r e a f t e r , A.K. f i l e d a R u l e 6 0 ( b ) , A l a . R. C i v . 

P., m o t i o n i n t h e j u v e n i l e c o u r t , s e e k i n g t o s e t a s i d e t h e 

November 2006 o r d e r . The j u v e n i l e c o u r t d e n i e d A.K.'s m o t i o n . 

A.K. t h e n a p p e a l e d t o t h e C o u r t o f C i v i l A p p e a l s , w h i c h 
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r e v e r s e d t h e j u v e n i l e c o u r t ' s o r d e r , h o l d i n g , i n p a r t , t h a t 

t h e P a r e n t a l K i d n a p p i n g P r e v e n t i o n A c t ("the P K P A " ) , 28 U.S.C. 

§ 1738A, r e q u i r e d t h e j u v e n i l e c o u r t t o d e c l i n e t o e x e r c i s e 

j u r i s d i c t i o n w h i l e p r o c e e d i n g s were p e n d i n g i n t h e C a l i f o r n i a 

t r i a l c o u r t . See A.K. v. N.B., [Ms. 2070086, May 23, 2008] 

So. 3d ( A l a . C i v . App. 2 0 0 8 ) ; see g e n e r a l l y 28 U.S.C. 

§ 1 7 3 8 A ( g ) ( " A c o u r t o f a S t a t e s h a l l n o t e x e r c i s e j u r i s d i c t i o n 

i n any p r o c e e d i n g f o r a c u s t o d y o r v i s i t a t i o n d e t e r m i n a t i o n 

commenced d u r i n g t h e p e n d e n c y o f a p r o c e e d i n g i n a c o u r t o f 

a n o t h e r S t a t e where s u c h c o u r t o f t h a t o t h e r S t a t e i s 

e x e r c i s i n g j u r i s d i c t i o n c o n s i s t e n t l y w i t h t h e p r o v i s i o n s o f 

t h i s s e c t i o n t o make a c u s t o d y o r v i s i t a t i o n d e t e r m i n a t i o n . " ) . 

We g r a n t e d t h e m o t h e r ' s p e t i t i o n f o r a w r i t o f c e r t i o r a r i . 

F a c t s and P r o c e d u r a l H i s t o r y 

The c h i l d was c o n c e i v e d by a r t i f i c i a l i n s e m i n a t i o n and 

was b o r n t o t h e mot h e r i n A p r i l 1 9 9 9 . 1 When t h e c h i l d was 

b o r n , t h e mot h e r and A.K. a p p a r e n t l y were i n v o l v e d i n a 

l e s b i a n r e l a t i o n s h i p and r e s i d e d t o g e t h e r . On t h e c h i l d ' s 

o r i g i n a l b i r t h c e r t i f i c a t e , t h e m o t h e r , N.B., i s d e s c r i b e d as 

t h e c h i l d ' s m o t h e r . No name a p p e a r s on t h e b i r t h c e r t i f i c a t e 

1 A c c o r d i n g t o t h e m o t h e r , A.K. has no b i o l o g i c a l 
r e l a t i o n s h i p t o t h e c h i l d . 
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i n t h e s p a c e p r o v i d e d f o r t h e c h i l d ' s f a t h e r . A.K.'s name 

does n o t a p p e a r on t h e b i r t h c e r t i f i c a t e . A.K.'s l a s t name, 

however, a p p e a r s on t h e b i r t h c e r t i f i c a t e as p a r t o f t h e 

h y p h e n a t e d l a s t name o f t h e c h i l d . 

The m o t h e r and A.K. ended t h e i r r e l a t i o n s h i p i n M a r c h 

2004, and t h e m o t h e r and t h e c h i l d moved t o a d i f f e r e n t 

r e s i d e n c e i n C a l i f o r n i a t h a n t h e r e s i d e n c e i n w h i c h A.K. 

r e s i d e d . 2 

We n o t e t h a t t h e m other a s s e r t s on a p p e a l t h a t she and 

A.K. were d o m e s t i c p a r t n e r s u n d e r C a l i f o r n i a l a w . A J a n u a r y 

2005 amendment t o C a l i f o r n i a ' s d o m e s t i c - p a r t n e r s h i p s t a t u t e 

e x p r e s s l y a u t h o r i z e s d o m e s t i c p a r t n e r s t o e s t a b l i s h a p a r e n t -

c h i l d r e l a t i o n s h i p b e tween t h e c h i l d o f e i t h e r o f them and two 

p a r e n t s o f t h e same g e n d e r . See C a l . Fam. Code §§ 297(b) and 

2 I n h e r a p p e l l a t e b r i e f , t h e m o t h e r a s s e r t s t h a t A.K. had 
no c o n t a c t w i t h t h e c h i l d and p a i d no s u p p o r t f o r t h e c h i l d 
a f t e r she and A.K. ended t h e i r r e l a t i o n s h i p . A.K. does n o t 
d i s p u t e t h a t a s s e r t i o n . 

A l s o , i t i s u n d i s p u t e d t h a t A.K. d i d n o t p u r p o r t t o a d o p t 
t h e c h i l d a f t e r she was b o r n . We n o t e t h a t i n t h e m o t h e r ' s 
r e s p o n s e t o A.K.'s m o t i o n t o s e t a s i d e t h e November 2006 
o r d e r , see d i s c u s s i o n i n f r a , she a l l e g e d t h a t d u r i n g t h e i r 
r e l a t i o n s h i p she had a s k e d A.K. t o a d o p t t h e c h i l d a l o n g w i t h 
t h e m o t h e r ' s o t h e r d a u g h t e r ( t h e c h i l d ' s o l d e r s i s t e r ) when 
t h e m o t h e r was " f a c i n g t h e p o s s i b i l i t y o f a t e r m i n a l i l l n e s s . " 
The m o t h e r a l l e g e d t h a t A.K. r e f u s e d . 
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2 9 7 . 5 ( d ) ; E l i s a B. v. S u p e r i o r C o u r t , 37 C a l . 4 t h 108, 119, 33 

C a l . R p t r . 3d 46, 53, 117 P.3d 660, 666 ( 2 0 0 5 ) . The amendment 

became e f f e c t i v e a f t e r t h e mother and A.K. had ended t h e i r 

r e l a t i o n s h i p , h owever, and t h e r e i s no c o n t e n t i o n t h a t t h e r e 

was an a t t e m p t t o e s t a b l i s h a p a r e n t - c h i l d r e l a t i o n s h i p 

b e t w een A.K. and t h e c h i l d p u r s u a n t t o t h i s s t a t u t e . 

A t some p o i n t , t h e m o t h e r ' s p a r e n t s moved t o A l a b a m a . I n 

J u l y 2005, t h e mother d e c i d e d t o move w i t h t h e c h i l d t o 

A l a b a m a ; she b r o u g h t t h e c h i l d t o A l a b a m a ; and she f o u n d a 

house i n A l a b a m a . I n A u g u s t 2005 she p u r c h a s e d t h e h o u s e , and 

a f t e r p u r c h a s i n g t h e h o u s e , she r e t u r n e d t o C a l i f o r n i a and 

r e t r i e v e d h e r b e l o n g i n g s . 

A c c o r d i n g t o t h e c o m p l a i n t , sometime a f t e r m o v i n g t o 

Alabama i n 2005, t h e m o t h e r m a r r i e d . The m o t h e r a l l e g e s t h a t 

h e r h u s b a n d d e s i r e s t o a d o p t t h e c h i l d and t h e c h i l d ' s o l d e r 

s i s t e r . 3 

I n A u g u s t 2005, t h e Supreme C o u r t o f C a l i f o r n i a d e c i d e d 

E l i s a B. v. S u p e r i o r C o u r t , s u p r a , w h i c h c o n c e r n e d t h e 

a p p l i c a t i o n o f C a l i f o r n i a ' s v e r s i o n o f t h e U n i f o r m P a r e n t a g e 

3 I t i s n o t c l e a r f r o m t h e r e c o r d w h e t h e r t h e C a l i f o r n i a 
t r i a l c o u r t was aware o f t h e m o t h e r ' s m a r i t a l s t a t u s o r o f h e r 
h u s b a n d ' s d e s i r e t o a d o p t t h e m o t h e r ' s c h i l d r e n . 
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A c t , C a l . Fam. Code § 7600 e t s e q . ("the UPA"). S p e c i f i c a l l y , 

t h e E l i s a B. c o u r t c o n s i d e r e d w h e t h e r a l e s b i a n who was a 

f o r m e r p a r t n e r o f t h e b i o l o g i c a l m o ther o f a c h i l d c o u l d be a 

s e c o n d p a r e n t o f t h e c h i l d u n d e r t h e f o l l o w i n g l a n g u a g e i n 

C a l . Fam. Code § 7 6 1 1 ( d ) : "A man i s presumed t o be t h e n a t u r a l 

f a t h e r o f a c h i l d i f ... [h]e r e c e i v e s t h e c h i l d i n t o h i s home 

and o p e n l y h o l d s o u t t h e c h i l d as h i s n a t u r a l c h i l d . " 

( E m phasis a d d e d . ) 4 N o t w i t h s t a n d i n g t h e a b o v e - e m p h a s i z e d 

l a n g u a g e , t h e E l i s a B. c o u r t c o n c l u d e d t h a t § 7611 c o u l d be 

a p p l i e d t o d e t e r m i n e m a t e r n i t y , and i t s t a t e d t h a t i t 

" p e r c e i v e [ d ] no r e a s o n why b o t h p a r e n t s o f a c h i l d c a n n o t be 

women." 37 C a l . 4 t h a t 119, 33 C a l . R p t r . 3d a t 53, 117 P.3d 

a t 666 (e m p h a s i s a d d e d ) . The c o u r t o p i n e d 

" t h a t a woman who a g r e e d t o r a i s e c h i l d r e n w i t h h e r 
l e s b i a n p a r t n e r , s u p p o r t e d h e r p a r t n e r ' s a r t i f i c i a l 
i n s e m i n a t i o n u s i n g an anonymous d o n o r , and r e c e i v e d 
t h e r e s u l t i n g t w i n c h i l d r e n i n t o h e r home and h e l d 
them o u t as h e r own, i s t h e c h i l d r e n ' s p a r e n t u n d e r 
t h e U n i f o r m P a r e n t a g e A c t and has an o b l i g a t i o n t o 
s u p p o r t them." 

4See g e n e r a l l y C a l . Fam. Code § 7 65 0 ( a ) ( p r o v i d i n g f o r an 
a c t i o n t o e s t a b l i s h t h e "mother and c h i l d r e l a t i o n s h i p " and 
s t a t i n g t h a t , " [ i ] n s o f a r as p r a c t i c a b l e , t h e p r o v i s i o n s o f 
t h i s p a r t a p p l i c a b l e t o t h e f a t h e r and c h i l d r e l a t i o n s h i p 
a p p l y " ) . 
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37 C a l . 4 t h a t 113, 33 C a l . R p t r . 3d a t 48, 117 P.3d a t 6 6 2 . 5 

I n September 2005, A.K. f i l e d a " P e t i t i o n t o E s t a b l i s h 

P a r e n t a l R e l a t i o n s h i p " i n t h e C a l i f o r n i a t r i a l c o u r t s e e k i n g 

a d e c l a r a t i o n t h a t she was a p r e s u m e d m o t h e r o f t h e c h i l d 

u n d e r C a l i f o r n i a ' s v e r s i o n o f t h e UPA o r , i n t h e a l t e r n a t i v e , 

t h a t she was a "de f a c t o " p a r e n t o f t h e c h i l d . 6 The m o t h e r 

5 I n E l i s a B., t h e E l Dorado C o u n t y d i s t r i c t a t t o r n e y f i l e d 
a p e t i t i o n t o e s t a b l i s h t h e f o r m e r p a r t n e r ' s s t a t u s as a 
p a r e n t f o r p u r p o s e s o f o b t a i n i n g c h i l d s u p p o r t . U n l i k e t h e 
p r e s e n t c a s e , t h e b i o l o g i c a l m o t h e r i n E l i s a B., who was 
r e c e i v i n g f i n a n c i a l a s s i s t a n c e f r o m t h e c o u n t y , d i d n o t oppose 
t h e p e t i t i o n . The E l i s a B. c o u r t s t a t e d : 

" [ T ] h i s i s n o t an a p p r o p r i a t e a c t i o n i n w h i c h t o 
r e b u t t h e p r e s u m p t i o n t h a t E l i s a i s t h e t w i n s ' 
p a r e n t w i t h p r o o f t h a t she i s n o t t h e c h i l d r e n ' s 
b i o l o g i c a l m o t h e r b e c a u s e she a c t i v e l y p a r t i c i p a t e d 
i n c a u s i n g t h e c h i l d r e n t o be c o n c e i v e d w i t h t h e 
u n d e r s t a n d i n g t h a t she w o u l d r a i s e t h e c h i l d r e n as 
h e r own t o g e t h e r w i t h t h e b i r t h m o t h e r , she 
v o l u n t a r i l y a c c e p t e d t h e r i g h t s and o b l i g a t i o n s o f 
p a r e n t h o o d a f t e r t h e c h i l d r e n were b o r n , and t h e r e 
a r e no c o m p e t i n g c l a i m s t o h e r b e i n g t h e c h i l d r e n ' s 
s e c o n d p a r e n t . " 

37 C a l . 4 t h a t 125, 33 C a l . R p t r . 3d a t 58, 117 P.3d a t 670. 
6 U n d e r C a l i f o r n i a l a w , t h e "de f a c t o p a r e n t h o o d d o c t r i n e " 

m e r e l y r e c o g n i z e s t h a t " p e r s o n s who have p r o v i d e d a c h i l d w i t h 
d a i l y p a r e n t a l c o n c e r n , a f f e c t i o n , and c a r e o v e r s u b s t a n t i a l 
t i m e may d e v e l o p l e g i t i m a t e i n t e r e s t s and p e r s p e c t i v e s , and 
may a l s o p r e s e n t a c u s t o d i a l a l t e r n a t i v e , w h i c h s h o u l d n o t be 
i g n o r e d i n a j u v e n i l e d e p e n d e n c y p r o c e e d i n g . " I n r e K i e s h i a  
E., 6 C a l . 4 t h 68 , 77 , 23 C a l . R p t r . 2d 775, 781, 859 P.2d 
1290, 1296 (1993) ( e m p h a s i s a d d e d ) . N o t h i n g i n t h e r e c o r d 
b e f o r e us i n d i c a t e s t h a t t h e p r o c e e d i n g s i n t h e C a l i f o r n i a 
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was s e r v e d w i t h A.K.'s p e t i t i o n i n November 2005. T h e r e a f t e r , 

she r e t a i n e d c o u n s e l and i n i t i a l l y d e f e n d e d on t h e m e r i t s 

a g a i n s t A.K.'s p e t i t i o n . 

I n A u g u s t 2006, t h e m o t h e r and h e r C a l i f o r n i a c o u n s e l 

a t t e n d e d a h e a r i n g i n t h e C a l i f o r n i a t r i a l c o u r t . The p a r t i e s 

were o r d e r e d t o m e d i a t i o n . I t i s u n c l e a r f r o m t h e r e c o r d 

w h e t h e r t h e m e d i a t i o n o c c u r r e d . 

On September 8, 2006, t h e m o t h e r f i l e d a " P e t i t i o n f o r 

Temporary C u s t o d y " i n t h e j u v e n i l e c o u r t . The mother a l l e g e d 

t h a t she was t h e c h i l d ' s m o t h e r , t h a t t h e c h i l d had r e s i d e d 

w i t h h e r s i n c e t h e c h i l d ' s b i r t h , and " [ t ] h a t t h e r e i s a 

n o n - p a r e n t p r o c e e d i n g i n t h e [ C a l i f o r n i a t r i a l c o u r t ] by 

[ A . K . ] , a [ l ] e s b i a n who b e a r s no b l o o d r e l a t i o n s h i p t o t h e 

c h i l d , s e e k i n g c o u r t o r d e r e d v i s i t a t i o n o f t h e c h i l d . " The 

m o t h e r a l l e g e d t h a t A.K. had v e r b a l l y a b u s e d t h e c h i l d and had 

c a u s e d h e r t o s u f f e r e m o t i o n a l s c a r r i n g , t h a t A.K. had 

t h r e a t e n e d t o t a k e t h e c h i l d , and t h a t t h e mother f e a r e d t h a t 

A.K. was g o i n g t o k i d n a p t h e c h i l d . The mother a l s o a l l e g e d 

i n an e x h i b i t t o t h e p e t i t i o n t h a t A.K. had had no c o n t a c t 

w i t h t h e c h i l d f o r an e x t e n d e d p e r i o d and t h a t t h e c h i l d had 

t r i a l c o u r t were d e p e n d e n c y p r o c e e d i n g s . 
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l i t t l e memory o f A.K. The mother r e q u e s t e d t h a t t h e j u v e n i l e 

c o u r t " p r o v i d e a t e m p o r a r y o r d e r [ , ] t o be e f f e c t i v e u n t i l 

f u r t h e r o r d e r s o f t h i s H o n o r a b l e C o u r t , " " [ r ] e c o g n i z i n g t h e 

[mother] as t h e s o l e p a r e n t o f t h e m i n o r c h i l d " and 

" [ r ] e s t r a i n i n g [A.K.] o r any o f h e r a g e n t s f r o m r e m o v i n g t h e 

c h i l d f r o m t h e [ m o t h e r ' s ] c a r e i n t h e [ S ] t a t e o f A l a b a m a . " 

A t t a c h e d as e x h i b i t s t o t h e m o t h e r ' s p e t i t i o n w e re, among 

o t h e r t h i n g s , a copy o f t h e c h i l d ' s b i r t h c e r t i f i c a t e , a c o p y 

o f f o r m s t h e mot h e r had c o m p l e t e d i n c o n n e c t i o n w i t h h e r 

a r t i f i c i a l - i n s e m i n a t i o n p r o c e d u r e , and a copy o f p o r t i o n s o f 

A.K.'s September 2005 p e t i t i o n . The p e t i t i o n f i l e d i n t h e 

j u v e n i l e c o u r t does n o t name A.K. as a d e f e n d a n t . A.K. was 

n o t s e r v e d w i t h p r o c e s s , and A.K. d i d n o t a p p e a r i n t h e 

j u v e n i l e c o u r t p r o c e e d i n g . 

On t h e day t h e mother f i l e d h e r p e t i t i o n , t h e j u v e n i l e 

c o u r t e n t e r e d an ex p a r t e o r d e r a w a r d i n g t h e mot h e r s o l e 

c u s t o d y o f t h e c h i l d p e n d i n g f u r t h e r o r d e r s o f t h e c o u r t and 

r e s t r a i n i n g A.K., h e r a g e n t s , and l a w e n f o r c e m e n t f r o m 

r e m o v i n g t h e c h i l d f r o m Alabama p e n d i n g f u r t h e r o r d e r s o f t h e 

c o u r t . 

9 



1080440 

In O c t o b e r 2006, t h e C a l i f o r n i a t r i a l c o u r t e n t e r e d an 

o r d e r p u r p o r t i n g t o f i n d t h a t , i n a d d i t i o n t o t h e m o t h e r , A.K. 

was a l s o t h e c h i l d ' s m o t h e r ; t h e C a l i f o r n i a t r i a l c o u r t d i d 

n o t award A.K. v i s i t a t i o n r i g h t s a t t h a t t i m e . 

I n November 2006 t h e j u v e n i l e c o u r t c o n d u c t e d an o r e 

t e n u s p r o c e e d i n g c o n c e r n i n g t h e m o t h e r ' s p e t i t i o n . The r e c o r d 

on a p p e a l c o n t a i n s no t r a n s c r i p t o f what t r a n s p i r e d a t t h e 

h e a r i n g and no summary o f t h e e v i d e n c e t h e m other p r e s e n t e d a t 

t h e h e a r i n g . A few days l a t e r , t h e j u v e n i l e c o u r t e n t e r e d t h e 

November 2006 o r d e r , w h i c h s t a t e s : 

"The [mother] made known t h a t [ A . K . ] , a 'de 
f a c t o p a r e n t , ' had i n i t i a t e d a p r o c e e d i n g i n 
C a l i f o r n i a i n o r d e r t o o b t a i n v i s i t a t i o n w i t h t h e 
m i n o r c h i l d . The C o u r t f i n d s t h a t a 'de f a c t o 
p a r e n t ' i s n o t a s t a t u s o r s t a n d i n g r e c o g n i z e d i n 
A labama la w and any p r o c e e d i n g b a s e d upon t h i s 
C a l i f o r n i a s t a n d i n g does n o t o u s t Alabama on t h e 
i s s u e o f j u r i s d i c t i o n . ... [ I ] t i s c o n c l u d e d t h a t 
t h e C a l i f o r n i a c o u r t has no s u b j e c t m a t t e r 
j u r i s d i c t i o n i n t h i s m a t t e r ab i n i t i o , and p e r s o n a l 
j u r i s d i c t i o n o v e r t h e m i n o r c h i l d , who r e s i d e d i n 
A labama a t t h e t i m e t h e p e t i t i o n o f t h e 'de f a c t o 
p a r e n t ' was f i l e d i n C a l i f o r n i a , l i e s e x c l u s i v e l y i n 
t h i s f o r u m . 

"From t e s t i m o n y t a k e n and e v i d e n c e p r e s e n t e d , 
t h e C o u r t f i n d s t h e [mother] i s t h e s o l e p a r e n t o f 
t h e s a i d m i n o r c h i l d and as s u c h has t h e s o l e 
l i b e r t y i n t e r e s t i n m a k i n g d e c i s i o n s a b o u t t h e c a r e , 
c u s t o d y , and c o n t r o l o f s a i d m i n o r c h i l d . " 
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The November 2006 o r d e r a l s o d e c l a r e s t h a t A.K. had no 

v i s i t a t i o n r i g h t s as t o t h e c h i l d . 

I n December 2006, t h e C a l i f o r n i a t r i a l c o u r t c o n d u c t e d a 

h e a r i n g , w h i c h n e i t h e r t h e mother n o r h e r C a l i f o r n i a c o u n s e l 

a t t e n d e d . I n J a n u a r y 2007, t h e C a l i f o r n i a t r i a l c o u r t e n t e r e d 

an o r d e r p u r s u a n t t o C a l i f o r n i a ' s v e r s i o n o f t h e UPA r e q u i r i n g 

t h a t , b a s e d on i t s O c t o b e r 2006 o r d e r , A.K. be added as a 

m o t h e r on t h e c h i l d ' s b i r t h c e r t i f i c a t e . See C a l . Fam. Code 

§ 7639. A l s o , t h e C a l i f o r n i a t r i a l c o u r t s e t t h e m a t t e r f o r 

a h e a r i n g t o d e t e r m i n e A.K.'s v i s i t a t i o n r i g h t s . 

A f t e r c o n d u c t i n g a h e a r i n g on t h e i s s u e o f v i s i t a t i o n , 

w h i c h n e i t h e r t h e m o t h e r n o r h e r C a l i f o r n i a c o u n s e l a t t e n d e d , 

t h e C a l i f o r n i a t r i a l c o u r t e n t e r e d an o r d e r i n F e b r u a r y 2007 

a w a r d i n g A.K. v i s i t a t i o n w i t h t h e c h i l d f o r a few days i n 

F e b r u a r y and a few days i n M a r c h 2007. I t a l s o s e t t h e m a t t e r 

f o r r e v i e w a f t e r t h e F e b r u a r y v i s i t a t i o n , b u t b e f o r e t h e M a r c h 

v i s i t a t i o n . The r e c o r d on a p p e a l does n o t r e f l e c t w h e t h e r 

A.K. a t t e m p t e d t o e x e r c i s e h e r v i s i t a t i o n r i g h t s u n d e r t h e 

F e b r u a r y 2007 o r d e r o r what f u r t h e r p r o c e e d i n g s m i g h t have 

been h e l d i n t h e C a l i f o r n i a t r i a l c o u r t a f t e r t h e e n t r y o f 

t h a t o r d e r . 
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I n A p r i l 2007, A.K. f i l e d a m o t i o n i n t h e j u v e n i l e c o u r t 

r e q u e s t i n g , i n e f f e c t , t h a t i t s e t a s i d e i t s November 2006 

o r d e r b a s e d on a l a c k o f s u b j e c t - m a t t e r j u r i s d i c t i o n . The 

C o u r t o f C i v i l A p p e a l s p r o p e r l y c h a r a c t e r i z e d t h e m o t i o n , 

e n t i t l e d a " M o t i o n t o D i s m i s s , " as a m o t i o n s e e k i n g r e l i e f 

u n d e r R u l e 6 0 ( b ) ( 4 ) , A l a . R. App. P. See A.K., So. 3d a t 

n.2. I n h e r m o t i o n , A.K. c o n t e n d e d t h a t u n d e r t h e PKPA 

and t h e U n i f o r m C h i l d C u s t o d y J u r i s d i c t i o n E n f o r c e m e n t A c t , 

A l a . Code 1975, § 30-3B-101 e t s e q . ("the UCCJEA"), o n l y t h e 

C a l i f o r n i a t r i a l c o u r t c o u l d p r o p e r l y e x e r c i s e j u r i s d i c t i o n as 

t o A.K.'s v i s i t a t i o n r i g h t s . 7 

A f t e r c o n d u c t i n g an o r e t e n u s p r o c e e d i n g , t h e j u v e n i l e 

c o u r t e n t e r e d an o r d e r i n O c t o b e r 2007 d e n y i n g A.K.'s m o t i o n . 

The O c t o b e r 2007 o r d e r s t a t e s : 

"2. F u l l f a i t h and c r e d i t o f any o r d e r o f t h e 
[ C a l i f o r n i a t r i a l c o u r t ] r e g a r d i n g t h e v i s i t a t i o n , 
c u s t o d y o r c h i l d s u p p o r t o f t h e m i n o r c h i l d i s n o t 

7 A l s o , i n a d d i t i o n t o h e r j u r i s d i c t i o n a l a r gument, A.K. 
a r g u e d t h a t t h e m o t h e r ' s f a i l u r e t o c o m p l y w i t h t h e p l e a d i n g 
r e q u i r e m e n t s o f t h e UCCJEA, w h i c h a r e s e t f o r t h i n A l a . Code 
1975, § 30-3B-209, r e q u i r e d t h a t t h e m o t h e r ' s September 2006 
p e t i t i o n be d i s m i s s e d . We n o t e t h a t t h e UCCJEA p l e a d i n g 
r e q u i r e m e n t s a r e n o t j u r i s d i c t i o n a l , see O f f i c i a l Comment t o 
§ 30-3B-209; we need n o t r e a c h t h e i s s u e w h e t h e r A.K. made an 
argument c o n c e r n i n g t h e m o t h e r ' s f a i l u r e t o c o m p l y w i t h t h e 
p l e a d i n g r e q u i r e m e n t s t h a t w o u l d s a t i s f y h e r b u r d e n o f s h o w i n g 
t h a t she was e n t i t l e d t o r e l i e f p u r s u a n t t o R u l e 6 0 ( b ) . 
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h o n o r e d b e c a u s e t h o s e p r o c e e d i n g s d i d n o t meet 
p r o v i s i o n s o f t h e P a r e n t a l K i d n a p p i n g P r e v e n t i o n A c t 
[28 U.S.C. § 1738A] and t h e r e f o r e , t h e U n i f o r m C h i l d 
C u s t o d y J u r i s d i c t i o n E n f o r c e m e n t A c t [ A l a . Code 
1975, § 30-3B-101 e t seq.] does n o t a t t a c h . 

"3. Under Alabama la w o r f e d e r a l l a w , t h e r e i s no 
c o d i f i e d p r o v i s i o n t h a t g i v e s t o a n o n p a r e n t i n a 
same-sex r e l a t i o n s h i p t h e r e q u i s i t e s t a n d i n g t o 
o b t a i n c u s t o d y o r v i s i t a t i o n ( i . e . , p a r e n t a l r i g h t s ) 
o f t h e c h i l d o f a f o r m e r p a r t n e r . 

"4. The E l e v e n t h C i r c u i t C o u r t o f A p p e a l s mandated 
t h a t ' [ i ] f t h e L e g i s l a t u r e does n o t p r o v i d e a p e r s o n 
w i t h s t a n d i n g t o o b t a i n p a r e n t a l r i g h t s , t h e c o u r t s 
must presume t h e L e g i s l a t u r e i s a c t i n g , o r r e f u s i n g 
t o a c t , by v i r t u e o f i t s p o s i t i o n as r e p r e s e n t a t i v e s 
o f t h e w i l l o f t h e p e o p l e . ' L o f t o n v. S e c r e t a r y o f  
Dep't o f C h i l d r e n and F a m i l y S e r v i c e s , 358 F.3d 804 
( 1 1 t h C i r . [2004]) .... T h e r e f o r e , a C o u r t c a n n o t 
presume t o s u b s t i t u t e i t s w i l l f o r t h a t o f 
L e g i s l a t u r e s r e p r e s e n t i n g t h e w i l l o f t h e p e o p l e , 
and [A.K.] l a c k s s t a n d i n g on w h i c h r e l i e f may be 
g r a n t e d . 

"5. I s s u e s r e g a r d i n g t h e w e l f a r e o f t h e m i n o r c h i l d 
r e m a i n e x c l u s i v e l y w i t h i n t h e j u r i s d i c t i o n o f t h i s 
C o u r t , i n c l u d i n g t h e e s t a b l i s h i n g o f p a t e r n i t y 
p u r s u a n t t o t h e U n i f o r m P a r e n t a g e A c t as p r e s e n t e d 
i n A l a . Code § 2 6 - 1 7 - 1 0 ( f ) . 

"6. The b e s t i n t e r e s t o f t h e m i n o r c h i l d was n o t 
met when t h e m i n o r c h i l d was n o t p r e s e n t i n t h e 
s t a t e o f C a l i f o r n i a , was n o t made a p a r t y t o t h a t 
p r o c e e d i n g and was n o t r e p r e s e n t e d by a g u a r d i a n ad  
l i t e m . " 

We a l s o n o t e t h a t a t t h e h e a r i n g on A.K.'s m o t i o n t h e 

j u v e n i l e c o u r t s t a t e d t h a t i t had d i s c u s s e d t h e c a s e w i t h t h e 

C a l i f o r n i a t r i a l c o u r t , b u t t h e r e i s no r e c o r d c o n c e r n i n g t h e 
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s u b s t a n c e o f t h a t c o n v e r s a t i o n . See A l a . Code 1975, § 30-3B-

110 ( d i s c u s s i n g c o m m u n i c a t i o n between c o u r t s o f d i f f e r e n t 

s t a t e s u n d e r t h e UCCJEA and r e q u i r i n g t h a t a r e c o r d be made o f 

some t y p e s o f c o m m u n i c a t i o n s ) . The j u v e n i l e c o u r t s t a t e d t h a t 

i t d i d n o t r e c a l l t h e r e b e i n g any d i s c u s s i o n c o n c e r n i n g t h e 

i s s u e o f j u r i s d i c t i o n . 

A.K. a p p e a l e d . The C o u r t o f C i v i l A p p e a l s r e v e r s e d t h e 

d e c i s i o n o f t h e j u v e n i l e c o u r t . On p e t i t i o n by t h e m o t h e r , we 

g r a n t e d t h e w r i t o f c e r t i o r a r i . 

S t a n d a r d o f R e v i e w 

As t h e C o u r t o f C i v i l A p p e a l s n o t e d , A.K.'s m o t i o n was, 

i n e f f e c t , a R u l e 6 0 ( b ) ( 4 ) , A l a . R. C i v . P., m o t i o n f o r r e l i e f 

f r o m t h e November 2006 o r d e r on t h e g r o u n d t h a t t h e j u v e n i l e 

c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n . 

"'"The s t a n d a r d o f r e v i e w on a p p e a l 
f r o m t h e d e n i a l o f r e l i e f u n d e r R u l e 
6 0 ( b ) ( 4 ) i s n o t w h e t h e r t h e r e has been an 
abuse o f d i s c r e t i o n . When t h e g r a n t o r 
d e n i a l o f r e l i e f t u r n s on t h e v a l i d i t y o f 
t h e j u d g m e n t , as u n d e r R u l e 6 0 ( b ) ( 4 ) , 
d i s c r e t i o n has no p l a c e . I f t h e judgment 
i s v a l i d , i t must s t a n d ; i f i t i s v o i d , i t 
must be s e t a s i d e . A judgment i s v o i d o n l y 
i f t h e c o u r t r e n d e r i n g i t l a c k e d 
j u r i s d i c t i o n o f t h e s u b j e c t m a t t e r o r o f 
t h e p a r t i e s , o r i f i t a c t e d i n a manner 
i n c o n s i s t e n t w i t h due p r o c e s s . " ' " 
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Bank o f A m e r i c a C o r p . v. E d w a r d s , 881 So. 2d 403, 405 ( A l a . 

2003) ( q u o t i n g Image A u t o , I n c . v. M i k e K e l l e y E n t e r s . , I n c . , 

823 So. 2d 655, 657 ( A l a . 2 0 0 1 ) , q u o t i n g o t h e r c a s e s ) . 

A n a l y s i s 

The C o u r t o f C i v i l A p p e a l s c o n c l u d e d t h a t t h e PKPA 

r e q u i r e d t h e j u v e n i l e c o u r t n o t t o e x e r c i s e i t s j u r i s d i c t i o n , 

p a r t i c u l a r l y on t h e i s s u e w h e t h e r A.K. had v i s i t a t i o n r i g h t s . 

The PKPA s t a t e s : 

"A c o u r t o f a S t a t e s h a l l n o t e x e r c i s e j u r i s d i c t i o n 
i n any p r o c e e d i n g f o r a c u s t o d y o r v i s i t a t i o n 
d e t e r m i n a t i o n commenced d u r i n g t h e p e n d e n c y o f a 
p r o c e e d i n g i n a c o u r t o f a n o t h e r S t a t e where s u c h  
c o u r t o f t h a t o t h e r S t a t e i s e x e r c i s i n g j u r i s d i c t i o n  
c o n s i s t e n t l y w i t h t h e p r o v i s i o n s o f t h i s s e c t i o n t o 
make a c u s t o d y o r v i s i t a t i o n d e t e r m i n a t i o n . " 

28 U.S.C. § 1738A(g) ( e m p h a s i s a d d e d ) . 

I n t h i s c a s e , t h e C a l i f o r n i a t r i a l c o u r t e n t e r e d a 

judgment h o l d i n g t h a t A.K. was a s e c o n d mother o f t h e c h i l d 

b a s e d upon t h e h o l d i n g i n E l i s a B. t h a t C a l . Fam. Code 

§ 7611(d) c o u l d be a p p l i c a b l e t o a f e m a l e and t h e s t a t e m e n t i n 

t h a t c a s e t h a t t h e c o u r t " p e r c e i v e d no r e a s o n why b o t h p a r e n t s 

o f a c h i l d c a n n o t be women." The mot h e r a r g u e s t h a t 

s u b s t a n t i a l i s s u e s e x i s t as t o w h e t h e r t h e C a l i f o r n i a t r i a l 

c o u r t " e x e r c i s [ e d ] j u r i s d i c t i o n c o n s i s t e n t l y w i t h t h e 
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p r o v i s i o n s o f t h e PKPA." I s s u e s a l s o a r e r a i s e d t h a t 

i m p l i c a t e t h e f e d e r a l D e f e n s e o f M a r r i a g e A c t , 28 U.S.C. 

§ 1738C. 

We a l s o n o t e t h a t A r t . I , § 36.03, A l a . C o n s t . 1901, 

p r o v i d e s , i n p a r t , t h a t " [ m ] a r r i a g e i s i n h e r e n t l y a u n i q u e 

r e l a t i o n s h i p b e t ween a man and a woman" and t h a t " [ a ] u n i o n 

r e p l i c a t i n g m a r r i a g e o f o r between p e r s o n s o f t h e same s e x i n 

t h e S t a t e o f Alabama o r i n any o t h e r j u r i s d i c t i o n s h a l l be 

c o n s i d e r e d and t r e a t e d i n a l l r e s p e c t s as h a v i n g no l e g a l 

f o r c e o r e f f e c t i n t h i s s t a t e " S e c t i o n 30-1-19, A l a . 

Code 1975, a l s o s e e k s t o p r o t e c t m a r r i a g e as " i n h e r e n t l y a 

u n i q u e r e l a t i o n s h i p b e tween a man and a woman." A c c o r d i n g l y , 

q u e s t i o n s r e g a r d i n g t h e judgment o f t h e C a l i f o r n i a t r i a l c o u r t 

and i t s e n f o r c e a b i l i t y i n Alabama may e x i s t i n l i g h t o f t h e 

u n e q u i v o c a l n a t u r e o f Alabama p u b l i c p o l i c y on t h e i s s u e 

p r e s e n t e d by t h i s c a s e . 

N o n e t h e l e s s , none o f t h e s e q u e s t i o n s have been p r o p e r l y 

p r e s e n t e d i n a j u s t i c i a b l e c a s e o v e r w h i c h t h e c o u r t s i n t h i s 

S t a t e may e x e r c i s e j u r i s d i c t i o n . As n o t e d , i n t h e a c t i o n i n 

t h e j u v e n i l e c o u r t , t h e mother a t t e m p t e d t o l i t i g a t e A.K.'s 

i n t e r e s t s , b u t d i d n o t name A.K. as a d e f e n d a n t . I n e f f e c t , 
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t h e r e f o r e , t h e mother s o u g h t t o v a l i d a t e h e r p o s i t i o n i n 

r e l a t i o n t o an a d v e r s e p a r t y w i t h o u t an a d v e r s a r i a l p r o c e e d i n g 

i n v o l v i n g t h a t p a r t y . As t h e Supreme C o u r t has s t a t e d , " i t i s 

e l e m e n t a l t h a t t h e r e must be p a r t i e s b e f o r e t h e r e i s a c a s e o r 

c o n t r o v e r s y . " E l l i s v. Dyson, 421 U.S. 426, 434 (1 9 7 5 ) . 

" [ T ] h e s e l f - i n t e r e s t o f t h e a d v e r s a r i e s a r e r e l i e d upon t o 

p r o v i d e t h e f o u n d a t i o n f o r sound a d j u d i c a t i o n . ... The most 

f u n d a m e n t a l r u l e i s t h a t t h e r e a c t u a l l y be p a r t i e s . " 13 

C h a r l e s A. W r i g h t & A r t h u r R. M i l l e r , F e d e r a l P r a c t i c e &  

P r o c e d u r e § 3530 ( 2 0 0 8 ) . 

L i k e t h e p r e s e n t c a s e , G u l f B e a c h H o t e l , I n c . v. S t a t e  

ex r e l . W h e t s t o n e , 935 So. 2d 1177 ( A l a . 2 0 0 6 ) , i n v o l v e d a 

c o m p l a i n t t h a t s o u g h t a d e c l a r a t o r y judgment a d v e r s e t o an 

e n t i t y t h a t was n o t a p a r t y t o t h e a c t i o n . We h e l d i n G u l f  

B e a c h H o t e l t h a t t h i s C o u r t i s n o t empowered t o r e n d e r a 

d e c i s i o n u n d e r s u c h c i r c u m s t a n c e s , n o t i n g t h a t a p u r p o s e o f 

t h e D e c l a r a t o r y Judgment A c t i s " ' t o e n a b l e p a r t i e s b e tween 

whom an a c t u a l c o n t r o v e r s y e x i s t s o r t h o s e b e tween whom 

l i t i g a t i o n i s i n e v i t a b l e t o have t h e i s s u e s p e e d i l y d e t e r m i n e d 

935 So. 2d a t 1183 ( q u o t i n g H a r p e r v. Brown, S t a g n e r ,  

R i c h a r d s o n , I n c . , 873 So. 2d 220, 224 ( A l a . 2003) ( e m p h a s i s i n 
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G u l f B e a c h H o t e l , I n c . ) ) . A l t h o u g h t h e judgment s o u g h t i n 

t h a t c a s e w o u l d have been a d v e r s e t o an e n t i t y known as G u l f 

B e a c h H o t e l , G u l f B e a c h H o t e l was n o t a p a r t y t o t h a t a c t i o n , 

and we t h e r e f o r e c o n c l u d e d t h a t t h e c o m p l a i n t i n t h a t c a s e d i d 

n o t " a l l e g e any c o n t r o v e r s y b e tween p a r t i e s whose l e g a l 

i n t e r e s t s [were] a d v e r s e . " I d . C f . Rock T o u r s , L t d . v. Does, 

507 F. Supp. 63, 66-67 (N.D. A l a . 1981) ( d e c l i n i n g r e l i e f on 

t h e g r o u n d o f a l a c k o f j u s t i c i a b i l i t y b e c a u s e , " [ a ] t t h i s 

p o i n t , p l a i n t i f f s have no a d v e r s a r i e s i n t h i s C o u r t " ) . 8 

I n t h e same way, a l t h o u g h t h e c o m p l a i n t f i l e d i n Etowah  

B a p t i s t A s s ' n v. E n t r e k i n , [Ms. 1080168, M a r c h 15, 2010] 

8 " N o r can an a c t i o n be m a i n t a i n e d t o p r o c u r e a judgment 
w h i c h w i l l a f f e c t o r s e t t l e t h e r i g h t s o r l i a b i l i t i e s o f t h i r d 
p e r s o n s who a r e n o t p a r t i e s t o t h e a c t i o n . " 1A C.J.S. A c t i o n s 
§ 71 (2 0 0 5 ) ; s e e , e.g., Meeker v. S t r a a t , 38 Mo. App. 239, 243 
(1889) ("When a s u i t i s b r o u g h t w i t h a v i e w o f a f f e c t i n g t h e 
r i g h t s o f t h i r d p a r t i e s , and i t i s a p p a r e n t t h a t t h a t i s i t s 
s o l e o b j e c t , t h e s u i t c e a s e s t o be a d v e r s a r y and becomes 
c o l l u s i v e . No c o u r t s h o u l d l e n d i t s a i d t o s u c h a p r o c e e d i n g , 
l e a s t o f a l l a c o u r t o f e q u i t y . " ( c i t e d w i t h a p p r o v a l i n S t a t e  
v. S c o v i l l e , 197 A l a . 223, 227, 72 So. 546, 548 (1 91 6 ) ) ) ; 
B r e w i n g t o n v. Lowe, 1 I n d . 21, 23-24 (1848) ("The i m p r o p r i e t y 
o f [ u n d e r t a k i n g t o s e t t l e a b s t r a c t q u e s t i o n s o f law] i n t h e 
p r e s e n t c a s e i s m a n i f e s t f r o m t h e f a c t s , t h a t t h e q u e s t i o n 
p r o f e s s e d t o be l i t i g a t e d , c o n s i d e r e d w i t h r e f e r e n c e e i t h e r t o 
t h e p o i n t o f l a w a t t e m p t e d t o be r a i s e d , o r t h e i m p o r t a n c e o f 
t h e i n t e r e s t s i n v o l v e d , i s one o f v e r y g r a v e c h a r a c t e r , and 
t h e p a r t i e s who w o u l d be c h i e f l y a f f e c t e d by i t s d e c i s i o n a r e 
n o t b e f o r e t h e C o u r t , and have no o p p o r t u n i t y o f b e i n g 
h e a r d . " ) . 
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