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defendants”™) petition this Ccourt for a writ of mandamus
directing the Jefferson Cirguit Court fto enter a summary
judgment in their favor on the basis of State-agent immunity
in a wrongful-death action brought against them by Yolanda
Givan, as personal representative of the estate of Dominic
Ware. We deny the petition as to Watson and Jackson and grant
the petiticn as tc Dollar and Eubanks.

Facts and Procedural History

On July 27, 2005, Dominic was taken to Children's
Hospital 1in Birmingham after his mother, Sandra Ware,
digscovered bruising and swelling arcund Deominic's eyes and
head. Sandra and her boyfriend, Jorge Carter, who were the
only oneg at home with Dominic immediately befcore he was taken
to the hcspital, reported that Dominice may have caught his
head under the headbcocard of Sandra's bed. A social worker at
Children's Hospital made a repcrt of suspected child abuse tc
the Jefferson County Department of Human Resources ("DHR™).
DHE assigned Watson, a c¢child-abuse-and-neglect ("CA/N™)
investigatcr, Lo investigate the allegation of child abuse.

Upon arriving at the hospital, Watson saw that one of

Dominic's eyes was swollen, that he had a bruise under the
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other eye, and that he had bruises on both of his ears.
Watson did not find plausible Sandra's explanation of the
cause of Dominic's injuries. Watscon concluded that Dominic
had been abused, but she was unable to make a determination as
to the identity of the abuser.

Cn July 28, 2005, Watson conducted a "Flacement Decision
Individualized Serxvice Plan" ("PDISP") meeting; Carter and
Sandra attended the PDISP meeting. Under that plan, Carter
and Sandra were limited to supervised contact with not only
Dominic, but also Sandra's three other children.

Cn July 2%, 2005, a shelter-care hearing was conducted in
the Jefferson County Juvenile Court; that court fcound Dominic
to be dependent, ordered custody of him be placed with his
maternal great-grandmother, Mattie Ware, and permitted 3andra
only supervised visitation. Custody of tThe other three
children, however, remalned with Sandra. Additicnally, the
juvenile court ordered Sandra to submit to a drug screen that
day at the Adolescent Substance Abuse Prcgram ("ASAP"); to
submit to a psychological evaluaticon and a substance-abuse
assessment; and to comply with the recommendations for

treatment as directed by the therapist. DHR was ordered to
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"closely supervise" Lhe parties' compliance with the terms of
the juvenile court's order and to prepare a report for the
court addressing Dominic's welfare and the parties' compliance
with the terms of the court's order and the individualized
service plans ("ISPs"). An additicnal hearing was scheduled
for February 7, 2006,

In accordance with the court's order, Sandra underwent a
drug test at the Jefferscon County courthouse on July 29, 2005,
The test was administered by the University of Alabama at
Birmingham's Treatment AltLernative Zfor Safer Communities
("TASC"} program. According to Meredith Currie, a program
manager for the TASC, Watson accompanied Sandra tc the drug
test. The drug-test results, which were completed a few days
later, revealed that Sandra had used cocaine. Howewver, the
defendants assert that the results of Sandra's drug test were
not forwarded toc any of them, and the defendants did nct

regquest the results.

'According to her affidavit, Anita Turner, the substance-
abuse-¢ounselor liaison for the Jefferson-Blount-3t. Clair
Mental Health/Mental Retardaticn Authority, picked up drug-
test results for Jefferson County as a part of her duties.
Turner ftestified she would pick up the results and forward
only positive results tco the worker o©r supervisor who
requested drug testing. Notably, the documentation from the
drug-test results received on July 29, 2005, show results for
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According to Watson, Lhere were no State policies
directing how drug-test results were to be received by a
county Department of Human Resources office. The defendants
assert that there was an "unwritten policy"™ at DHR that only
positive results were forwarded to DHR investigators.”
However, that evidence is contradicted by evidence indicating
that DHR, including Watson and Jackson, would have received
all drug-test results, not just the positive ones.

Watson testified that she was authorized to obtain the

a "Sharon Ware" but no results for a "Sandra Ware." Turner
asserted that she was not provided any drug-test results for
Sandra Ware on July 29, 2005. Currie confirmed 1in her

deposition testimony that tThe documentation for the drug-test
results received on July 29, 2005, identified "Sharon Wazre"
but not "Sandra Ware." Currie further testified that she was
not aware of any written pcolicy at DHR regarding drug-test
results and that she did not know any cf Lhe prctocols DHR had
with Turner as the liaison. Currie testified, however, that
the policy of TASC was Lo forward all results, both positive
and negative, to DHR.

“Included in the materials submitted to this Court are
affidavits from DHR emplcyees Clarence Rowe, Eubanks, Turner,
Dollar, Watson, and Jackson that include the following (or
substantially similar) language:

"The practice 1n the West Region of Jefferson County
Department of Human Resources was that 1f you did
not receive the results, the results were presumed
to ke negative. There 1s no Alabama Department of
Human Resources policy that directs how drug tests
results are to ke received by a county cffice like
Jefferson County Department of Human Resources.”

5
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drug-test results but that it was not her responsibility to do
S0, Watson stated that Ther responsibilities inwvolwved
completing the CA/N investigation and turning over the file to
her supervisor, Eubanks. According to Watson, Eubkanks in tuzrn
would forward the file to Dollar, who supervised Jackson, the
"ongoing service worker,"’

After the hearing on February 7, 2006, the juvenile court

returned Dominic to his mother. The juvenile court was not

apprised of the fact that, among other things, Sandra had

‘Watson testified:

"Q. [By Givan's attorney:] And what doces that
mean when you prepare the case to be transferred to
the cngoing worker?

"A. It just means that I made sure that the
order was in the file, the other paperwork was in
there, copies of the ... [t]lransfer narrative, the
court order, ... the pick-up orders, ... any home
evaluations that were done and ... the PDISP and
if the children were placed in protective custody
there's also some other forms and I don't recall the
names of the forms.

"Q. And then this is provided Lo the cngolng

worker?

"A. I provide it to my supervisor [Eubanks].
... [Then] [s]lhe sends it to the ongoing supervisor
[Dollar]. "
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tested positive for cocaine on July 29, 2005.
Cn March 11, 2006, Dominic, who was then 16 months old,
was again admitted to Children's Hospital in Birmingham with

injuries tc hig head, back, and extremities, i1ncluding brain

injury <¢aused by blunt-force tTrauma. Dominic died the
following day. His injuries had been inflicted by Carter.’
Dominic's maternal grandmother, Yolanda Givan, as

personal representative of Dominic's estate, filed a complaint
alleging a wrongful-death claim against the following persons
in their individual capacities: Watscn; Watson's supervisor,
Fubanks; Jackson, tThe ongoing service worker at DHR; and
Jackson's supervisor, Dollar.-

Givan's complaint specifically alleged that

"[the defendants] allowed Dominigc Ware to bhe

returned Lo the custody of his mother, Sandra Ware,

in February 2006 without first ocbtaining the results

of Sandra Ware's court ordered drug test, and by

doing so, affirmatively placed Dcminic Ware 1in a
position of danger that he would not have otherwise

‘Carter ultimetely was convicted of capital murder for
killing Dominic; he was sentenced to life in prison without
the possibility of parole. See & 132-5-40(a) (15}, Ala. Code
1975,

‘Givan's complaint also named as defendants Angela
Tandeecr, the Child Welfare Director for DHR, and Dollar's
supervisor, Clarence Rowe; however, the claims against them
were ultimately dismissed.
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faced."

In addition to¢ the specific allegation regarding the
drug-test results, Givan's complaint also alleged generally
that the defendants "committed acts or omissions which
violated specific laws, rules, or regulations of this State
enacted or promulgated for the purpose of regulating the
activities of DHR, proximately causing [Dominic's] death.”
Finally, the complaint alleged that the defendants "acted
wilfully, maliciously, fraudulently, in bad faith, beyond
[their] authority or under a mistaken interpretation of the
law, proximately causing [Dominic's] death."”

After discovery was conducted, the defendants moved for
a summary Jjudgment on the basis that, tLhey asserted, Givan
could not "provide any evidence that the defendants failed to
follow applicable law or departmental rules, practices or
procedures or that they acted ocutside thelr authority as
employees of the Alabama Department of Human Rescurces."”
Furthermore, the summary-judgment mcoction asserted that Giwvan
could not provide any evidence that the defendants had "acted
wilfully, maliciously, fraudulently, 1in bad faith, beyond

their authority, or under a mistaken interpretation cf law."
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Finally, the defendants' summary-judgment motion asserted that

"[tlhe most important point of law in this case 1is

that [Givan] has not stated a cause of acticn in any

of the complaints. The State had no legal duty to

protect the c¢hild at the time of his death hecause

the «c¢hild was not 1in the State's custody, but

rather, was in the custody of his mother."”

Givan filed Dbriefs and evidentiary materials in
opposition to the defendants' summary-judgment motion, In
addition to her specific allegation that the defendants failed
to retrieve and tc report the results of Sandra's drug test,
Givan's materials and evidence opprosing the summary-judgment
moticn alleged a number of specific acts or omissions by the
defendants that, Givan argued, defeated the defendants'
assertion of State-agent immunity.

In response, the defendants filed a motion to strike what
they salid were "new allegations” in the materials filed in
opposition to the summarv-judgment moticn, i.e., the sgspecific
allegations other than the allegaticns that the defendants
failed to retrieve and Lo repcrt the drug-test results. The
defendants' motion to strike argued that the "new allegations”
were an untimely attempt to amend Givan's complaint.

After a hearing, the trial court, without explanation,

denied the defendants' summary-judgment motion and denied
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thelr moticon to strike. On December 11, 2008, the trilal court
certified for permissive appeal under Rule 5, Ala. R. App. P.,
the following controlling guestion of law: "Whether the
defendants are entitled to summary judgment based upon state-
agent immunity as to the facts in the case.” This Court
orcdered that the defendants' petition for permission tco appeal
be treated as a petition for a writ of mandamus, limited tc
the State-agent-immunity issues.

Standard of Review

"This Court has stated:

"'""While the general rule is that the
denial c¢f a motion for summary Jjudgment 1s
not reviewable, the exception is that the
denial of a motion grounded on a ¢laim of
immunity is reviewable by petiticn for writ
of mandamus. Ex parte Purvisg, 689 So. 2d
794 (Ala., 1996)

"'"Summary Jjudgment 13 appropriate
only when 'there is no genuine issue as to
any material fact and ... the moving party
is entitled to a judgment as a mathter of
law.' Rule 56(¢) (3), Ala. R. Civ. P.,
Young v. La Quinta Inns, Inc., 682 So. 2d
40272 (Ala. 1%86}. A court considering a
motion for summary Jjudgment will view the
record in the light most favorakle to the
nonmoving party, Hurst v. Alabama Power
Co., ©75% So. 2d 397 (Ala. 1996), Fugua v,
Ingersoll-Rand Co., 591 So. 2d 486 (Ala.
19%1); will accord the nonmocving party all
reasonable favorabkle inferences from the

10



1080368

evidence, Fugua, supra, Aldridge v. Valley
Steel Constr., Inc., 603 So. 2d 881 (Ala.
19¢2)y; and will resolve all reasonable
doubts against the moving party, Hurst,
supra, Ex parte Brislin, 719 So. 2d 185
(Ala. 1998).

"T"An appellate court reviewing a
ruling on a motion for summary Judgment
will, de novo, apply these sams standards
applicakle in the trial court. Fugus,
supra, Briglin, supra. Likewize, the
appellate court will consider only that
factual material available of record to the
trial court for its c¢onsideration in
deciding the motion. Dynasty Corp. v.
Alpha Resins Corp., 577 So. 24 1278 (Ala.
19¢1), Boland wv. Fort Rucker Nat'l Bank,
599 So. 2d 595 (Ala. 1992}, Rowe v. Isbell,
59% So.2d 35 (Ala. 18gz2).™!

"Ex parte Turner, 840 So. 2d 132, 135 (Ala. 2002)
(quoting Ex parte Rizk, 791 So. 2d 911, 912-13 (Ala.

2000)) . A writ of mandamus is an extraordinary
remedy avallable only when the petiticner can
demonstrate: '" (1} a clear legal right to the order

sought; (2} an imperative duty upon the respondent
to perform, accompanied by a refusal teo do sc; (3)
the lack of another adequate remedy; and (4) the
properly invoked jurisdicticn ¢f the court.'! Ex
parte Nall, 879 So. 2d 241, 543 (Ala. 2003) (guoting
Ex parte BOC Croup, Inc., 823 So. 2d 1270, 1272
{(Ala. 20015)."

Ex parte Yancey, 8 So. 3d 299, 303-04 (Ala. 2008}).

Discussion

"In Ex parte (Cranman, 792 So. 2d 3%2 (Ala.
2000), a plurality of this Court restated the test
for determining when a State emplcyee is entitled to
State-agent immunity:

11
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"'A State agent gshall be immune frcm
civil liability in his or her personal
capacity when the conduct made the basis of
the claim against the agent 1s based upon
the zgent's

"' (1) formulating plans, policies, or
designs; or

"' (2) exercising his or her Judgment
in the administration of a department or
agency of government, including, but not
limited to, examples such as:

"'(a) making administratiwve
adjudications;

"'(h) allocating resources;
"'(c) negotiating contracts;

" (d) hiring, firing,
transferring, assigning, or
supervising persconnel; or

"' (3) discharging duties imposed on a
department or agency by statute, rule, or
regulation, insofar as the statute, rule,
or reqgulation prescribes the manner for
performing the duties and the State agent
performs tLhe duties in that manner; or

" (4) exercising Jjudgment 1in  the
enforcement ©f the c¢criminal laws of the
State, including, but not limited to,
law-enforcement officers' arresting or
attempting to arrest persons; or

"T(D) exercising Jjudgment in the
discharge of duties imposed by statute,
rule, or regulation in releasing prisoners,
counseling or releasing persons of unsound

12
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"792

mind, or educating students.

"'Notwithstanding anything to the
contrary in the foregoing statement of the
rule, a State agent shall not be immune
from ¢civil liability in his or her personal
capacity

"' (1) when the Constitution or laws of
the United States, or the Constitution of
this State, or laws, rules, or regulations
of this State enacted or promulgated for
the purpose of regulating the activities of
a governmental agency regquire otherwise; or

"T(2) when the State agent acts
willfully, maliciously, fraudulently, in
bad faith, bevond his or her authority, or
under a mistaken interpretation of the
law.'

Sc. 2d at 4065. Although Cranman was

plurality decision, the restatement of law as
pertains to State-agent Immunity set forth
Cranman was subsequently adopted by this Court in

parte Rizk, 791 So. 2d 811 (Ala. 2000), and Ex parte

Butts, 775 3o. 2d 173 (Ala. 2000).

"Additionally, this Court has stated:

"'"This Court has established a
"burden-shifting" prccess when a party
raises the defense ¢f State-agent immunity,.
Gliambrone v. Douglas, 874 So. 2d 1046, 1052
(Ala. 2003). In corder to claim State-agent
immunity, a State agent bears the burden of
demonstrating that the plaintiff's claims
arise frcm a function that would entitle

the State agent fTo immunity. Giambrone,
874 So. 2d at 1052; Ex parte Wood, 852 So.
zd 705, 709 (Ala. 2002}. If the State

agent makes such a showing, the burden then

13
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shifts to the plaintiff to show that the
State agent acted willfully, maliciously,
fraudulently, in bad faith, or bevond his
or her authcrity. Giambrone, 874 So. 2d at
1022; Wood, 822 So. 2d at 7089; Ex parte
Davig, 721 So. 2d 685, 689 (Ala. 1998). "A
State agent acts bevyvond authority and 1is
therefore not immune when he or she
'faills] to discharge duties pursuant to
detailed rules or regulations, such as
those stated on a checklist.'" Giambrone,
874 53¢, 2d at 1052 {(guoting Ex parte Butts,
775 So. 2d 173, 178 (Ala. 2000})})."

"Ex parte Estate of Revnolds, 946 Sc. 2d 450, 452
{Ala. 2Q06)."

Ex parte Yancey, & 3o0. 3d at 304-05.

Givan does not dispute that the defendants are State
agents cor that the defendants made a sufficient showing in
their summarvy-judgment motion to shift the burden tTo her to
demonstrate that the defendants are not entitled tc State-
agent immunity. She contends, however, that she offered, 1n
opposition to the defendants' summary-judgment moticn grcunded
on State-agent immunity, substantial evidence indicating that

the "defendants acted beyond their authcority in Lwenty-five

different ways." {(Givan's brief, p. 1.) She zsserts:

"[I]f the defendants had complied with the mandatory
State [Department ¢f Human Resources] regulations,
policies, and court orders that governed their
conduct([,] ... [the juvenile court judge] would have
known (among other things): (1) that Carter had a

14
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criminal background that included burglary, theft,

drug trafficking, and gang vioclence; (2} that Carter
lived in the home with Sandra before, during, and
after the July 27, 2005, beating:; (3} that Carter

was the chief disciplinarian of Dominic and Sandra's

other c¢hildren; (£) that Carter called Sandra his

wife and Dominilic his son; and (5) that Carter and

Sandra consumed cocaine and other drugs on a daily

basis before, during, and after the July 27, 2005,

beating. Because [Lhe juvenile court judge] was not

apprised of these facts, [the Jjudge] unwittingly
returned Dominic back to Sandra's care [in February

2006] . Approximately one month later, Sandzra

foreseeably left Dominic in Carter's care, and

Carter foreseeably keat him to death.”

(Givan's brief, pp. 1-2.)
I.

We first address the defendants' argument regarding the
trial court's denial of their moticn to strike what the
defendants contend were new "claims™ presented by Givan in her
materials in cpposition to theilir summary-judgment motion. We
consider the defendants' argument regarding the trial court's
denial of their motion to strike because 1t 1g intertwined
with their argument regarding the denial of their motion for
a summary judgment grounded on State-agent immunity.

The defendants implicitly recocgnize that Givan's

complaint includes & general allegation that the defendants

"committed acts cor omissions which violated specific laws,
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rules, cr regulations of this State enacted or promulgated for
the purpose of regulating the activities of DHR, proximately
causing [Deominic's] death." Even s, the defendants argue:
"[Givan'g] complaint clearly sets out a specific
act or omission as to each Defendant regarding the
drug-test retrieval issue. Like fraud cases or

medical-malpractice suits, a plaintiff should have
to plead some specificity as to each act or

omission, Tt is the alleged act or omission in a
State-immunity <¢ase that puts the State-agent on
notice of the actual c¢laim. For 1nstance in a

medical-malpractice case, a detailed specification
and factual description of each act or omission must
be alleged by the plaintiff to render the health
care provider liable. Long v. Wade, 980 So. 2d 3738,
386 (Ala. 2007). Otherwise, as 1in this case, on the
eve of trial a defendant asserting State-agent
immunity will not know what all the ¢laims are ...."

(Defendants' reply brief, pp. 19-20.)
Thus, the defendants argue (1) that a plaintiff must

plead with specificity the ¢laims in her complaint in order to

defeat a defendant's possible claim of State-agent immunity or
{2} that, after a defendant has moved for a summary Jjudgment
on the basis of State-agent immunity, a plaintiff must amend
her complaint to add specific allegations in addition to her
general allegation.

As noted, the defendants <¢ite, in support of their

position, the heightened-pleading requirements that apply toc

16



1080368

a plaintiff alleging fraud or medical malpractice. Those

requirements, however, are 1imposed either by a rule of this

Court or by statute. See Rule 9(b), Ala. R. Civ. P. (fraud) ;-

§ 6-5-551, Ala. Code 1975 (medical malpractice) .’ In the

absence of any similar authority in the context of a <claim

‘Rule 9(b), Ala. R. Civ. P., states: "In all averments
of fraud or mistake, the circumstances constituting fraud or
mistake shall be stated with particularity. Malice, intent,
knowledge, and other <condition of mind of a person may be

averred generally."

'Section 6-5-551, Ala. Code 1975, provides:

"In any action for injury, damages, or wrongful

death ... against a health care provider for breach
of the standard of care the Alabama Medical
Liability Act shall govern the parameters of
discovery and all aspects of the action. The

plaintiff shall include in the <complaint filed 1in
the action a detailed specification and factual
description of each act and omission alleged by
plaintiff to render the health care provider liable
to plaintiff and shall include when feasible and
ascertainable the date, time, and place of the act
or acts. The plaintiff shall amend his —complaint
timely upon ascertainment of new or different acts
or omissions upon which his claim is based;
provided, however, that any such amendment must be
made at least 90 days before trial. Any complaint
which fails to include such detailed specification
and factual description of each act and omission
shall be subject to dismissal for failure to state
a claim upon which relief may be granted. Any party
shall be prohibited from conducting discovery with
regard to any other act or omission or from
introducing at trial evidence of any other act 9or

omission."
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