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SHAW, J u s t i c e . 

P r o g r e s s i v e S p e c i a l t y I n s u r a n c e Company ( " P r o g r e s s i v e " ) 

( c a s e no. 1080366) and P r i t c h e t t - M o o r e , I n c . , and Andrew 

Hudson ( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as " P r i t c h e t t -

Moore") ( c a s e no. 1080393) p e t i t i o n f o r w r i t s o f mandamus 

d i r e c t i n g t h e t r i a l c o u r t t o s t r i k e a c r o s s - c l a i m f i l e d 

a g a i n s t P r o g r e s s i v e and t h i r d - p a r t y c l a i m s f i l e d a g a i n s t 

P r i t c h e t t - M o o r e by t h e r e s p o n d e n t s , B l a k e n e y Company, L L C ; 

W i l l i a m L i v i n g s t o n , J r . ; and W i l l i a m B l a k e n e y . We g r a n t t h e 

p e t i t i o n s and i s s u e t h e w r i t s . 

On December 1, 2006, w h i l e d r i v i n g i n N o r t h p o r t , M a r v i n 

L e a t h e r w o o d was i n v o l v e d i n a m o t o r - v e h i c l e c o l l i s i o n w i t h a 

dump t r u c k owned by B l a k e n e y Company, L L C , and d r i v e n by 

L i v i n g s t o n . B l a k e n e y Company, L L C , was i n s u r e d by a c o m m e r c i a l 

i n s u r a n c e p o l i c y i s s u e d by P r o g r e s s i v e . W i l l i a m B l a k e n e y - - a 

p r i n c i p a l o f B l a k e n e y Company, L L C - - h a d p u r c h a s e d t h e p o l i c y 

f r o m Hudson, whom t h e c o m p l a i n t a l l e g e s was an a g e n t o f 

P r i t c h e t t - M o o r e , I n c . 
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On December 18, 2006, L e a t h e r w o o d f i l e d an a c t i o n i n t h e 

H a l e C i r c u i t C o u r t s e e k i n g damages f o r i n j u r i e s he s u s t a i n e d 

i n t h e c o l l i s i o n . 1 The c o m p l a i n t was amended and u l t i m a t e l y 

s o u g h t damages f r o m B l a k e n e y Company, LLC, and L i v i n g s t o n 

b a s e d on t h e o r i e s o f n e g l i g e n c e and w a n t o n n e s s . A d d i t i o n a l l y , 

L e a t h e r w o o d s o u g h t damages a g a i n s t B l a k e n e y Company, LLC, f o r 

t h e a l l e g e d n e g l i g e n t o r wanton e n t r u s t m e n t o f t h e dump t r u c k 

t o L i v i n g s t o n and t h e a l l e g e d n e g l i g e n t h i r i n g , t r a i n i n g , 

s u p e r v i s i o n , and r e t e n t i o n o f L i v i n g s t o n ( h e r e i n a f t e r B l a k e n e y 

Company, LLC, and L i v i n g s t o n a r e r e f e r r e d t o c o l l e c t i v e l y as 

" B l a k e n e y L L C " ) . 

P r o g r e s s i v e p r o v i d e d d e f e n s e c o u n s e l f o r B l a k e n e y LLC 

p u r s u a n t t o t h e c o m m e r c i a l i n s u r a n c e p o l i c y . A d d i t i o n a l l y , 

B l a k e n e y LLC s e p a r a t e l y r e t a i n e d p r i v a t e c o u n s e l . I n M a r c h 

2008, P r o g r e s s i v e was a l l o w e d t o i n t e r v e n e i n t h e c a s e f o r t h e 

l i m i t e d p u r p o s e o f r e q u e s t i n g a s p e c i a l v e r d i c t f o r m t h a t 

s e p a r a t e l y l i s t e d c o m p e n s a t o r y damages and p u n i t i v e damages. 

P r o g r e s s i v e r e q u e s t e d t h i s s p e c i a l v e r d i c t f o r m b e c a u s e , i t 

1 A l t h o u g h L e a t h e r w o o d was a r e s i d e n t o f T u s c a l o o s a C o u n t y , 
where t h e a c c i d e n t o c c u r r e d , L i v i n g s t o n was a r e s i d e n t o f H a l e 
C o u n t y and B l a k e n e y Company, LLC, p u r p o r t e d l y c o n d u c t e d 
b u s i n e s s t h e r e . 

3 



1080366, 1080393 

a r g u e d , t h e c o m m e r c i a l i n s u r a n c e p o l i c y c o v e r i n g B l a k e n e y LLC 

e x c l u d e d c o v e r a g e f o r p u n i t i v e damages. 

The c a s e was t r i e d b e f o r e a j u r y i n June 2008. The j u r y 

f o u n d i n f a v o r o f L e a t h e r w o o d and a w a r d e d him $200,000 i n 

c o m p e n s a t o r y damages and $225,000 i n p u n i t i v e damages; t h e 

t r i a l c o u r t e n t e r e d a j u d g m e n t on t h e j u r y v e r d i c t . 

P r o g r e s s i v e t e n d e r e d payment t o L e a t h e r w o o d f o r t h e 

c o m p e n s a t o r y - d a m a g e s p o r t i o n o f t h e j u d g m e n t . I n a 

p o s t j u d g m e n t m o t i o n , c o u n s e l p r o v i d e d by P r o g r e s s i v e t o 

B l a k e n e y LLC c h a l l e n g e d t h e p u n i t i v e - d a m a g e s award. 

A h e a r i n g on t h e p o s t j u d g m e n t m o t i o n was s c h e d u l e d f o r 

September 16, 2008. On t h a t day, t h e c a s e - a c t i o n summary and 

t h e m a t e r i a l s b e f o r e t h i s C o u r t r e v e a l t h a t a t 9:20 a.m., 

a t t o r n e y s who were r e p r e s e n t i n g L e a t h e r w o o d f i l e d on b e h a l f o f 

B l a k e n e y LLC and W i l l i a m B l a k e n e y a m o t i o n r e q u e s t i n g l e a v e t o 

"amend t h e p l e a d i n g s " t o a l l o w B l a k e n e y LLC t o add a c r o s s -

c l a i m a g a i n s t P r o g r e s s i v e and t o a l l o w B l a k e n e y Company, LLC, 

and W i l l i a m B l a k e n e y t o f i l e t h i r d - p a r t y c l a i m s a g a i n s t 

P r i t c h e t t - M o o r e . A d d i t i o n a l l y , B l a k e n e y LLC's p r i v a t e l y h i r e d 

c o u n s e l f i l e d a m o t i o n t o d i s m i s s " a l l p e n d i n g m o t i o n s " ; t h e 

f i l i n g o f t h i s m o t i o n and an o r d e r g r a n t i n g i t , w h i c h 
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e f f e c t i v e l y w i t h d r e w B l a k e n e y LLC's p o s t j u d g m e n t m o t i o n 

c h a l l e n g i n g t h e p u n i t i v e - d a m a g e s award, were n o t e d i n t h e 

c a s e - a c t i o n summary a t 9:37 a.m. 

A t 9:47 a.m., B l a k e n e y LLC f i l e d t h e c r o s s - c l a i m a g a i n s t 

P r o g r e s s i v e , w h i c h s o u g h t damages f o r a l l e g e d b r e a c h o f 

c o n t r a c t and b a d f a i t h . S p e c i f i c a l l y , B l a k e n e y LLC a l l e g e d 

t h a t a l t h o u g h t h e P r o g r e s s i v e c o m m e r c i a l i n s u r a n c e p o l i c y 

p r o v i d e d $1,000,000 i n c o v e r a g e , P r o g r e s s i v e f a i l e d t o s e t t l e 

L e a t h e r w o o d ' s a c t i o n , t h u s l e a v i n g B l a k e n e y LLC e x p o s e d t o a 

p u n i t i v e - d a m a g e s award. F u r t h e r , B l a k e n e y Company, LLC, f i l e d 

t h i r d - p a r t y c l a i m s a g a i n s t P r i t c h e t t - M o o r e , w h i c h s o u g h t 

damages f o r n e g l i g e n t f a i l u r e t o p r o c u r e i n s u r a n c e . 

A d d i t i o n a l l y , W i l l i a m B l a k e n e y , who had n o t been a p a r t y i n 

t h e a c t i o n , s o u g h t t o j o i n as a p l a i n t i f f i n t h e t h i r d - p a r t y 

c l a i m s a g a i n s t P r i t c h e t t - M o o r e . 

P r o g r e s s i v e and P r i t c h e t t - M o o r e f i l e d m o t i o n s t o d i s m i s s 

t h e c r o s s - c l a i m and t h e t h i r d - p a r t y c l a i m s , and t h e t r i a l 

c o u r t d e n i e d t h e s e m o t i o n s . B o t h P r o g r e s s i v e and P r i t c h e t t -

Moore have f i l e d p e t i t i o n s i n t h i s C o u r t c h a l l e n g i n g t h e t r i a l 

c o u r t ' s j u r i s d i c t i o n and s e e k i n g mandamus r e l i e f ; t h o s e 
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p e t i t i o n s have been c o n s o l i d a t e d f o r t h e p u r p o s e o f i s s u i n g 

one o p i n i o n . 

S t a n d a r d o f R e v i e w 

"'Mandamus i s a d r a s t i c and e x t r a o r d i n a r y w r i t , 
t o be i s s u e d o n l y where t h e r e i s ( 1 ) a c l e a r l e g a l 
r i g h t i n t h e p e t i t i o n e r t o t h e o r d e r s o u g h t ; ( 2 ) an 
i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o p e r f o r m , 
a c c o m p a n i e d by a r e f u s a l t o do s o ; ( 3 ) t h e l a c k o f 
a n o t h e r a d e q u a t e remedy; and ( 4 ) p r o p e r l y i n v o k e d 
j u r i s d i c t i o n o f t h e c o u r t . ' Ex p a r t e I n t e g o n C o r p . , 
672 So. 2d 497, 4 99 ( A l a . 1 9 9 5 ) . The q u e s t i o n o f 
s u b j e c t - m a t t e r j u r i s d i c t i o n i s r e v i e w a b l e by a 
p e t i t i o n f o r a w r i t o f mandamus. Ex p a r t e F l i n t  
C o n s t r . Co., 775 So. 2d 805 ( A l a . 2 0 0 0 ) . " 

Ex p a r t e L i b e r t y N a t ' l L i f e I n s . Co., 8 88 So. 2d 478 , 480 

( A l a . 2 0 0 3 ) . 

D i s c u s s i o n 

P r o g r e s s i v e and P r i t c h e t t - M o o r e c o n t e n d t h a t , b e c a u s e a 

f i n a l j udgment had been e n t e r e d on L e a t h e r w o o d ' s c l a i m s , t h e 

t r i a l c o u r t l a c k e d j u r i s d i c t i o n t o a c c e p t an amendment t o t h e 

p l e a d i n g s a d d i n g new c l a i m s and a new p a r t y . We a g r e e . 2 

2 A l t h o u g h P r o g r e s s i v e does n o t r a i s e i n i t s p e t i t i o n t h e 
p r e c i s e j u r i s d i c t i o n a l i s s u e we a d d r e s s , t h e " ' [ l ] a c k o f 
s u b j e c t m a t t e r j u r i s d i c t i o n may n o t be w a i v e d by t h e p a r t i e s 
and i t i s t h e d u t y o f an a p p e l l a t e c o u r t t o c o n s i d e r l a c k o f 
s u b j e c t m a t t e r j u r i s d i c t i o n ex mero motu.'" Ex p a r t e B e r r y , 
999 So. 2d 883, 888 ( A l a . 2008) ( q u o t i n g Ex p a r t e S m i t h , 438 
So. 2d 766, 768 ( A l a . 1 9 8 3 ) ) . 
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G e n e r a l l y , t h i s C o u r t has r e f u s e d t o a l l o w amendments t o 

p l e a d i n g s t o add a d d i t i o n a l p a r t i e s and c l a i m s a f t e r t h e c a u s e 

has been f i n a l l y a d j u d i c a t e d . H a r p e r v. Brown, S t a g n e r ,  

R i c h a r d s o n , I n c . , 845 So. 2d 777 ( A l a . 2002) ( h o l d i n g t h a t a 

t r i a l c o u r t c o u l d n o t , a f t e r t h e e n t r y o f a f i n a l j u d g m e n t , 

a l l o w a p a r t y t o add a new p a r t y and a new c l a i m by means o f 

a m o t i o n u n d e r R u l e 60, A l a . R. C i v . P., w h i c h s o u g h t t o amend 

t h e c o m p l a i n t w i t h o u t s e e k i n g r e l i e f f r o m t h e j u d g m e n t ) ; P r a t t  

C a p i t a l , I n c . v. B o y e t t , 840 So. 2d 138, 145 ( A l a . 2002) ("the 

t r i a l c o u r t e r r e d i n a l l o w i n g t h e p l a i n t i f f s t o amend t h e 

o r i g i n a l c o m p l a i n t t o add a d d i t i o n a l d e f e n d a n t s a f t e r a f i n a l 

j u dgment had been e n t e r e d i n t h e c a s e " ) ; and Ex p a r t e  

I n s u r a n c e Co. o f N o r t h A m e r i c a , 523 So. 2d 1064 ( A l a . 1988) 

( h o l d i n g t h a t R u l e 15, A l a . R. C i v . P., w h i c h a l l o w s 

amendments t o p l e a d i n g s , d i d n o t a l l o w a c o m p l a i n t t o be 

amended on remand when t h e a p p e l l a t e mandate, w h i c h d i d n o t 

p e r m i t s u c h an amendment, amounted t o a f i n a l a d j u d i c a t i o n o f 

t h e c a s e ) . I n F a i t h P r o p e r t i e s , LLC v. F i r s t C o m m e r c i a l Bank, 

988 So. 2d 485, 490 ( A l a . 2 0 0 8 ) , F i r s t C o m m e r c i a l Bank ("the 

Bank") f i l e d an a c t i o n a g a i n s t K e v i n V a k i l i a l l e g i n g t h a t 

V a k i l i had b r e a c h e d an agreement t o g u a r a n t e e payments o f 
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l o a n s t h e Bank had made t o c o r p o r a t i o n s owned by V a k i l i . A 

d e f a u l t judgment was e n t e r e d i n t h e Bank's f a v o r ; V a k i l i f i l e d 

a p o s t j u d g m e n t m o t i o n s e e k i n g r e l i e f f r o m t h e d e f a u l t 

j u d g m e n t , b u t t h e t r i a l c o u r t d e n i e d t h e m o t i o n . 988 So. 2d 

a t 487-89. 

L a t e r , t h e Bank f i l e d a m o t i o n i n t h e t r i a l c o u r t 

r e q u e s t i n g l e a v e t o amend i t s c o m p l a i n t and t o add as t h i r d -

p a r t y d e f e n d a n t s F a i t h P r o p e r t i e s , LLC ( " F a i t h " ) , and V a k i l i ' s 

w i f e , M a r j a n V a k i l i . S p e c i f i c a l l y , t h e Bank a l l e g e d c l a i m s 

u n d e r t h e A l abama F r a u d u l e n t T r a n s f e r A c t , A l a . Code 1975, §§ 

8-9A-4 and -5, and a s s e r t e d t h a t t h r e e p a r c e l s o f r e a l e s t a t e 

--two o f w h i c h had been owned by V a k i l i and one o f w h i c h had 

been owned j o i n t l y by V a k i l i and M a r j a n - - h a d been t r a n s f e r r e d 

t o F a i t h f o r no c o n s i d e r a t i o n and t h a t F a i t h was a c t u a l l y 

owned by M a r j a n and V a k i l i ' s s o n . The Bank t h u s s o u g h t a 

judgment s e t t i n g a s i d e t h e t r a n s f e r s o f t h e p a r c e l s t o F a i t h 

as v o i d and a judgment a g a i n s t V a k i l i d e c l a r i n g t h a t t h e 

d e f a u l t judgment a t t a c h e d as a l i e n on t h e p r o p e r t i e s . The 

Bank was a l l o w e d t o amend i t s p l e a d i n g s , and a summary 

judgment was l a t e r e n t e r e d on i t s amended c l a i m s . 988 So. 2d 

a t 489. 
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On a p p e a l , t h i s C o u r t n o t e d t h a t t h e d e f a u l t judgment i n 

f a v o r o f t h e Bank g r a n t e d a l l t h e r e l i e f t h e Bank had 

r e q u e s t e d and was t h u s a f i n a l j u d g m e n t , s t a t i n g : 

"'"A judgment t h a t c o n c l u s i v e l y d e t e r m i n e s a l l 
o f t h e i s s u e s b e f o r e t h e c o u r t and a s c e r t a i n s and 
d e c l a r e s t h e r i g h t s o f t h e p a r t i e s i n v o l v e d i s a 
f i n a l j u d g m e n t . " ' [ P r a t t C a p i t a l , I n c . v.] B o y e t t , 
840 So. 2d [138,] 144 [ ( A l a . 2 0 0 2)] ( q u o t i n g N i c h o l s  
v. I ngram P l u m b i n g , 710 So. 2d 454, 455 ( A l a . C i v . 
App. 1 9 9 8 ) ) . 'A judgment t h a t d e c l a r e s t h e r i g h t s o f 
t h e p a r t i e s and s e t t l e s t h e e q u i t i e s i s f i n a l e ven 
t h o u g h t h e t r i a l c o u r t e n v i s i o n s f u r t h e r p r o c e e d i n g s 
t o e f f e c t u a t e t h e j u d g m e n t . ' Wyers v. Keenon, 762 
So. 2d 353, 355 ( A l a . 1 9 9 9 ) . O t h e r w i s e s t a t e d , a 
j udgment t h a t i s ' d e f i n i t i v e o f t h e c a u s e i n t h e 
c o u r t b e l o w , l e a v i n g n o t h i n g f u r t h e r t o be done, 
s a v e [ i t s e n f o r c e m e n t ] , ' i s a f i n a l j u d g m e n t . Ex  
p a r t e G i l m e r , 64 A l a . 234, 235 ( 1 8 7 9 ) . " 

988 So. 2d a t 490-91. The C o u r t f u r t h e r n o t e d t h a t a judgment 

i s n o t s u b j e c t t o r e v i s i o n a b s e n t an a p p r o p r i a t e p o s t j u d g m e n t 

m o t i o n : " I n t h a t c o n n e c t i o n , i t i s w e l l s e t t l e d t h a t 'a 

j udgment i s n o t s u b j e c t t o r e v i s i o n a f t e r a l l t h e c l a i m s o f 

a l l p a r t i e s have been a d j u d i c a t e d , a b s e n t a t i m e l y m o t i o n 

f i l e d p u r s u a n t t o R u l e s 55, 59, o r 60, A l a . R. C i v . P.'" 988 

So. 2d a t 490 ( q u o t i n g B o y e t t , 84 0 So. 2d a t 143 ( e m p h a s i s 

o m i t t e d ) ) . We t h u s c o n c l u d e d : " O t h e r w i s e s t a t e d , a t r i a l  

c o u r t has no j u r i s d i c t i o n t o e n t e r t a i n a m o t i o n t o amend a  

c o m p l a i n t t o add new c l a i m s o r new p a r t i e s a f t e r a f i n a l 
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judgment has been e n t e r e d , u n l e s s t h a t 'judgment i s f i r s t s e t  

a s i d e o r v a c a t e d ' p u r s u a n t t o t h e s t a t e ' s r u l e s o f c i v i l  

p r o c e d u r e . " 988 So. 2d a t 490 ( e m p h a s i s a d d e d ) . 

B e c a u s e t h e d e f a u l t judgment a g a i n s t V a k i l i was a f i n a l 

j u dgment t h a t had n o t been s e t a s i d e o r v a c a t e d i n r e s p o n s e t o 

V a k i l i ' s p o s t j u d g m e n t m o t i o n , t h i s C o u r t h e l d t h a t t h e t r i a l 

c o u r t l a c k e d j u r i s d i c t i o n t o e n t e r t a i n an amendment t o t h e 

c o m p l a i n t a d d i n g f u r t h e r c l a i m s and p a r t i e s : "[W]hen t h e t r i a l 

c o u r t d e n i e d V a k i l i ' s p o s t j u d g m e n t m o t i o n ... i t l o s t 

j u r i s d i c t i o n t o e n t e r t a i n an amendment t o t h e c o m p l a i n t . " 988 

So. 2d a t 491. See a l s o N i c h o l s v. Ingram, 710 So. 2d 454, 

455-56 ( A l a . C i v . App. 1998) ( h o l d i n g t h a t t h e t r i a l c o u r t ' s 

j udgment c o m p l e t e l y a d j u d i c a t e d a l l m a t t e r s i n c o n t r o v e r s y 

b e t ween t h e l i t i g a n t s and was a f i n a l j u d g m e n t ; t h u s , t h e 

t r i a l c o u r t had no j u r i s d i c t i o n t o s u b s e q u e n t l y g r a n t a m o t i o n 

t o d i s m i s s , c e r t i f y a judgment as f i n a l , o r e n t e r a summary 

j u d g m e n t ) . 

I n t h e i n s t a n t c a s e , t h e t r i a l c o u r t ' s e n t r y o f a 

judgment on t h e j u r y v e r d i c t was a f i n a l j udgment t h a t 

c o m p l e t e l y a d j u d i c a t e d t h e c l a i m s o f t h e p l a i n t i f f , 

L e a t h e r w o o d . A l t h o u g h t h e t r i a l c o u r t may have r e t a i n e d 
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j u r i s d i c t i o n t o a l t e r i t s judgment by an a p p r o p r i a t e 

p o s t j u d g m e n t m o t i o n , no s u c h m o t i o n was g r a n t e d by t h e t r i a l 

c o u r t i n t h i s c a s e . Thus, t h e t r i a l c o u r t l a c k e d j u r i s d i c t i o n 

t o a c c e p t B l a k e n e y LLC's amendment p u r p o r t i n g t o add new 

c l a i m s and a new p a r t y . F a i t h P r o p e r t i e s , s u p r a , and N i c h o l s , 

s u p r a . 

C o n c l u s i o n 

The t r i a l c o u r t d i d n o t have j u r i s d i c t i o n t o a c c e p t 

B l a k e n e y LLC's amended p l e a d i n g s a d d i n g a c r o s s - c l a i m , a 

t h i r d - p a r t y c l a i m , and a p a r t y . T h e r e f o r e , t h o s e p l e a d i n g s 

a r e due t o be s t r i c k e n and t h e c l a i m s d i s m i s s e d . 
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