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A l b e r t W i l d i n g p e t i t i o n s t h i s C o u r t f o r a w r i t o f 

mandamus d i r e c t i n g t h e C o u r t o f C r i m i n a l A p p e a l s t o v a c a t e i t s 

o r d e r r e v e r s i n g t h e o r d e r o f t h e Montgomery C i r c u i t C o u r t 

s e t t i n g b a i l f o r W i l d i n g , who was i n d i c t e d f o r c a p i t a l m u r d e r . 
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S t a t e v. W i l d i n g (No. CR-08-0024, Dec. 10, 2 0 0 8 ) , So. 3d 

___ ( A l a . C r i m . App. 2 0 0 8 ) ( t a b l e ) . We g r a n t t h e p e t i t i o n and 

i s s u e t h e w r i t . 

B a c k g r o u n d 

The C o u r t o f C r i m i n a l A p p e a l s r e s p o n d e d t o W i l d i n g ' s 

p e t i t i o n w i t h a c o n c i s e s t a t e m e n t o f t h e c a s e : 

" I n A u g u s t 2008, A l b e r t W i l d i n g was i n d i c t e d f o r 
m u r d e r i n g h i s w i f e , J u d i e W i l d i n g , f o r p e c u n i a r y 
g a i n , a c a p i t a l o f f e n s e as d e f i n e d b y § 
1 3 A - 5 - 4 0 ( a ) ( 7 ) , A l a . Code 1 9 7 5 . 1 Judge Gene Reese 
d e n i e d b a i l a t W i l d i n g ' s i n i t i a l a p p e a r a n c e h e a r i n g . 
I n September 2008, W i l d i n g f i l e d a habeas c o r p u s 
p e t i t i o n i n t h e Montgomery C i r c u i t C o u r t r e q u e s t i n g 
t h a t b a i l be s e t i n h i s c a s e . Judge C h a r l e s P r i c e 
h e l d a h e a r i n g and on O c t o b e r 7, 2008, s e t b a i l a t 
$100,000. The S t a t e t h e n f i l e d a mandamus p e t i t i o n 
w i t h t h e C o u r t o f C r i m i n a l A p p e a l s r e q u e s t i n g t h a t 
we d i r e c t Judge P r i c e t o s e t a s i d e h i s O c t o b e r o r d e r 
b e c a u s e , i t a r g u e d , Judge P r i c e a p p l i e d t h e 
i n c o r r e c t l e g a l s t a n d a r d when r u l i n g on t h e v a l i d i t y 
o f W i l d i n g ' s b a i l r e q u e s t . On December 10, 2008, we 
i s s u e d an o r d e r g r a n t i n g t h e S t a t e ' s p e t i t i o n and 
d i r e c t e d Judge P r i c e t o s e t a s i d e h i s O c t o b e r 1, 
2008, o r d e r . S t a t e v. W i l d i n g , (CR-08-0024, December 
10, 2 0 0 8 ) . 

"On December 16, 2008, W i l d i n g f i l e d a p e t i t i o n 
f o r a w r i t o f mandamus i n t h e Alabama Supreme C o u r t 
r e q u e s t i n g t h a t t h e Supreme C o u r t d i r e c t t h i s C o u r t 
t o v a c a t e i t s o r d e r g r a n t i n g t h e S t a t e ' s mandamus 
p e t i t i o n . 

" 1 A t J u d i e W i l d i n g ' s d e a t h , A l b e r t W i l d i n g was 
t h e b e n e f i c i a r y o f an $800,000 l i f e i n s u r a n c e 
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p o l i c y . " 

C o u r t o f C r i m i n a l A p p e a l s ' r e s p o n s e t o W i l d i n g ' s p e t i t i o n , a t 

3. 

S t a n d a r d o f R e v i e w 

The S t a t e p r o v i d e d a s u c c i n c t d i s c u s s i o n o f t h e s t a n d a r d 

f o r r e v i e w i n g a p e t i t i o n f o r a w r i t o f mandamus: 

"To s u c c e s s f u l l y o b t a i n t h e i s s u a n c e o f a w r i t 
o f mandamus, [ a p e t i t i o n e r ] i s r e q u i r e d t o 
d e m o n s t r a t e t h a t t h e r e i s '(1) a c l e a r l e g a l r i g h t 
i n t h e p e t i t i o n e r t o t h e o r d e r s o u g h t ; (2) an 
i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o p e r f o r m , 
a c c o m p a n i e d b y a r e f u s a l t o do s o ; (3) t h e l a c k o f 
a n o t h e r a d e q u a t e r e m e d y ; and (4) p r o p e r l y i n v o k e d 
j u r i s d i c t i o n o f t h e c o u r t . ' Ex p a r t e B l o o d s a w , 648 
So. 2d 553, 554 ( A l a . 1994 ). The w r i t o f mandamus 
' i s a d r a s t i c and e x t r a o r d i n a r y r e m e d y [ , ] ' Ex p a r t e 
Head, [958 So. 2d 8 60 , 865 ( A l a . 2 0 0 6 ) ] , and t h e 
b u r d e n o f s h o w i n g e n t i t l e m e n t t o t h e w r i t l i e s w i t h 
t h e p e t i t i o n e r . Ex p a r t e T a y l o r , 720 So. 2d 1054, 
1058 ( A l a . C r i m . App. 1 9 9 8 ) . " 

S t a t e ' s answer and b r i e f , a t 24-25. F u r t h e r , a d e c i s i o n o f a 

c o u r t o f a p p e a l s on an o r i g i n a l p e t i t i o n f o r a w r i t o f 

mandamus i s r e v i e w e d by t h i s C o u r t de novo. R u l e 2 1 ( e ) ( 1 ) , 

A l a . R. App. P. 

A n a l y s i s 

The a r g u m e n t s p r e s e n t e d by b o t h p a r t i e s a d d r e s s t h e 

b u r d e n o f e a c h p a r t y i n p r e s e n t i n g e v i d e n c e t o t h e t r i a l c o u r t 

i n a b a i l h e a r i n g f o r a d e f e n d a n t u n d e r i n d i c t m e n t f o r a 
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c a p i t a l o f f e n s e . The i s s u e i n t h i s mandamus p e t i t i o n , h owever, 

i s n o t t h e c o r r e c t n e s s o f s e t t i n g b a i l , b u t w h e t h e r t h e S t a t e 

u s e d t h e p r o p e r p r o c e d u r e t o c h a l l e n g e W i l d i n g ' s b a i l . As 

W i l d i n g c o r r e c t l y n o t e d i n h i s p e t i t i o n , " t h e S t a t e was 

i n c o r r e c t t o f i l e a P e t i t i o n o f M a n d a m u s / P r o h i b i t i o n i n t h e 

C o u r t o f C r i m i n a l A p p e a l s when [§ 1 2 - 2 2 - 9 0 ( b ) , A l a . Code 

1 9 7 5 ] , g i v e s a r i g h t t o a p p e a l . " P e t i t i o n , a t 19. S e c t i o n 12-

2 2 - 9 0 ( b ) , A l a . Code 1975, p r o v i d e s : 

"(b) The d i s t r i c t a t t o r n e y o r o t h e r p r o s e c u t i n g 
o f f i c e r o r a t t o r n e y may t a k e an a p p e a l on b e h a l f o f 
t h e s t a t e t o t h e a p p r o p r i a t e a p p e l l a t e c o u r t when, 
on habeas c o r p u s , ... any p e r s o n h e l d i n c u s t o d y 
u n d e r an i n d i c t m e n t by t h e g r a n d j u r y c h a r g i n g him 
w i t h a c a p i t a l o f f e n s e i s a d m i t t e d t o b a i l . I n a l l 
s u c h c a s e s t h e judgment must be s t a y e d p e n d i n g t h e 
a p p e a l . " 

T h i s C o u r t has h e l d t h a t s u c h an a p p e a l i s t h e S t a t e ' s 

e x c l u s i v e r emedy. 1 

1 I n S t a t e v. J.M.W., 936 So. 2d 555 ( A l a . C r i m . App. 
2 0 0 5 ) , a w r i t o f mandamus i s s u e d where t h e S t a t e c h a l l e n g e d 
t h e a u t h o r i t y o f t h e t r i a l c o u r t t o s e t b a i l f o r a d e f e n d a n t 
h e l d u n d e r a r e n d i t i o n w a r r a n t i n an e x t r a d i t i o n p r o c e e d i n g . 
The Alabama C o u r t o f C r i m i n a l A p p e a l s d e c i d e d t h a t " [ o ] n c e a 
r e n d i t i o n w a r r a n t has been i s s u e d , an i n d i v i d u a l has no 
s t a t u t o r y r i g h t t o b a i l i n A l a b a m a . T h e r e f o r e , [ t h e r e was] no 
l e g a l b a s i s u n d e r § 15-9-43, A l a . Code 1975, on w h i c h t o g r a n t 
b a i l i n t h i s c a s e . " 936 So. 2d a t 563. The C o u r t o f C r i m i n a l 
A p p e a l s s t a t e d t h a t mandamus i s " ' a p p r o p r i a t e t o compel an 
o f f i c i a l a c t i o n i n v a c a t i n g an o r d e r g r a n t i n g b a i l when s u c h 
an o r d e r was w i t h o u t l e g a l w a r r a n t . ' " 936 So. 2d a t 558 
( q u o t i n g S t a t e ex r e l . R u s s e l l v. J o n e s , 31 A l a . App. 208 , 
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" A p p e a l s i n habeas c o r p u s p r o c e e d i n g s a r e 
g o v e r n e d e x c l u s i v e l y by § 369, T i t l e 15, Code o f 
1940, as amended, P o c k e t P a r t [now § 12-22-90, A l a . 
Code 1 9 7 5 ] ; Thomas v. S t a t e , 34 A l a . App. 160, 37 
So. 2d 245 [ ( 1 9 4 8 ) ] ; McTyre v. S t a t e , 258 A l a . 637, 
64 So. 2d 601 [ ( 1 9 5 3 ) ] . I t has been h e l d by t h i s 
c o u r t t h a t w i t h o u t e x p r e s s s t a t u t o r y a u t h o r i t y no 
a p p e a l l i e s i n f a v o r o f t h e p e t i t i o n e r i n s u c h a 
p r o c e e d i n g . Thomas v. S t a t e , 215 A l a . 1, 109 So. 607 
[ ( 1 9 2 6 ) ] . " 

B r a d l e y v. S t a t e , 265 A l a . 463, 464, 92 So. 2d 10, 11 ( 1 9 5 7 ) . 

Where t h e p e t i t i o n e r has a n o t h e r a d e q u a t e remedy a t l a w , 

t h e i s s u a n c e o f a w r i t o f mandamus i s i m p r o p e r . T h i s C o u r t has 

s a i d : 

"'Mandamus w i l l n o t be g r a n t e d where p e t i t i o n e r 
has an a d e q u a t e remedy by a p p e a l . Ex p a r t e C a r r o l l , 
272 A l a . 353, 131 So. 2d 676 [ ( 1 9 6 1 ) ] , and c a s e s 
t h e r e c i t e d . 

"'The f a c t t h a t a p a r t y has l o s t t h e r i g h t o f 
a p p e a l by f a i l u r e t o p u r s u e t h e s t a t u t o r y remedy i s 
n o t g r o u n d f o r i s s u i n g mandamus t o compel an 
a n n u l m e n t o f t h e j u d g m e n t , J e n k i n s v. S t a t e , 24 A l a . 

209, 14 So. 2d 590, 591 ( 1 9 4 3 ) ( e m p h a s i s o m i t t e d ) ) . I n t h i s 
c a s e , t h e Montgomery C i r c u i t C o u r t had t h e a u t h o r i t y t o s e t 
b a i l , and t h e S t a t e had t h e o p p o r t u n i t y t o a p p e a l t h e s e t t i n g 
o f b a i l . C o n v e r s e l y , t h i s C o u r t r e f u s e d t o a l l o w t h e S t a t e t o 
a p p e a l t h e s e t t i n g o f b a i l i n S t a t e v. B e r k s t r e s s e r , 137 A l a . 
109, 34 So. 686 ( 1 9 0 3 ) . T h a t c a s e i s d i s t i n g u i s h e d f r o m t h i s 
c a s e b e c a u s e t h e b a i l i n B e r k s t r e s s e r was s e t by a p r o b a t e 
j u d g e t o a p e r s o n who had been c h a r g e d w i t h h o m i c i d e , b u t who 
had n o t y e t been i n d i c t e d . The s t a t u t e u n d e r w h i c h t h e S t a t e 
a p p e a l e d a p p l i e d o n l y i n c i r c u m s t a n c e s where b a i l was g r a n t e d 
t o a p e r s o n u n d e r i n d i c t m e n t . B e c a u s e t h e r e was no s t a t u t o r y 
a u t h o r i t y u n d e r w h i c h t h e S t a t e c o u l d a p p e a l , t h i s C o u r t 
d i s m i s s e d t h e a p p e a l . 
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App. 185, 132 So. 437 [ ( 1 9 3 1 ) ] , and mandamus i s n o t 
a v a i l a b l e as a s u b s t i t u t e f o r an a p p e a l , Ex p a r t e  
M c E l r o y , 241 A l a . 554, 4 So. 2d 437 [ ( 1 9 4 1 ) ] . ' 
Denson v. F i r s t N a t i o n a l Bank o f B i r m i n g h a m , 2 7 6 
A l a . 146, 149, 159 So. 2d 849, 851 [ ( 1 9 6 4 ) ] . " 

S t a t e v. Cobb, 288 A l a . 675, 678, 264 So. 2d 523, 526 ( 1 9 7 2 ) . 

H e r e , t h e S t a t e had t h e o p p o r t u n i t y t o f i l e an a p p e a l u n d e r § 

1 2 - 2 2 - 9 0 ( b ) , A l a . Code 1975, and t h a t o p p o r t u n i t y p r e c l u d e s 

r e v i e w by a p e t i t i o n f o r t h e w r i t o f mandamus. 

C o n c l u s i o n 

B e c a u s e t h e S t a t e had a v a i l a b l e an a d e q u a t e remedy, w h i c h 

i s an e x c l u s i v e remedy, t h e i s s u a n c e o f a w r i t o f mandamus by 

t h e C o u r t o f C r i m i n a l A p p e a l s was i m p r o p e r . C o n s e q u e n t l y , we 

d i r e c t t h e C o u r t o f C r i m i n a l A p p e a l s t o v a c a t e i t s o r d e r 

d i r e c t i n g t h e Montgomery C i r c u i t C o u r t t o s e t a s i d e i t s o r d e r 

s e t t i n g b a i l f o r W i l d i n g . 

P ETITION GRANTED; WRIT ISSUED. 
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* J u s t i c e Shaw was a member o f t h e C o u r t o f C r i m i n a l 
A p p e a l s when t h a t c o u r t c o n s i d e r e d t h i s c a s e . 
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