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MURDOCK, Justice.

Intergraph Corporation and its subsidiaries
("Intergraph") appeal from a judgment of the Madison Circuit
Court 1in 1its declaratory-judgment action against Bentley
Systems Incorporated and Bentley Systems FEurcope B.V.
("Bentley"). Bentley cross-appeals from the Madison Circuit
Court's disposition of its Dbreach-of-contract counterclaim
against Intergraph. In both the appeal and the cross-appeal,
we affirm in part and reverse in part.

I. Facts and Procedural History

This is the second time this complex case has come before
this Court for disposition. In the first appeal, Bentley

Systems, Inc. v. Intergraph Corp., 922 So. 2d 61 (Ala. 2005)

("Bentley 1I"), we reversed the trial court's judgment and

remanded the case, ordering that live testimony was required
to resolve several disputed issues and suggesting that the
trial court appoint a special master to preside over the new
proceeding. Because a detailed summary of the background to
this dispute was provided in Bentley I, we quote extensively
from that opinion at the outset, and we use the terms defined

therein as defined terms in this opinion:
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"Bentley and Intergraph entered into an asset
purchase agreement ('the APA') whereby Bentley
purchased three software product lines from
Intergraph. The product lines, known as the Civil,
Raster, and Plotting (hereinafter referred to as
'"CRP') products, are software applications used by
architects and engineers to prepare documents such
as diagrams and blueprints. In conjunction with the
sale, Bentley executed a promissory note in favor of
Intergraph that was subject to future adjustments
based upon the amount of certain revenues generated
from the CRP products.

"In addition to the CRP products, Intergraph
transferred to Bentley a portfolio of maintenance
agreements with its CRP customers and the exclusive
right to convert those Intergraph agreements to
maintenance agreements with Bentley. Maintenance
agreements entitle users to product support and free
upgrades. For products like the CRP products, which
are geared to professionals, maintenance agreements
represent an important recurring stream of revenue
for software companies like Bentley and Intergraph."”

"B. The Partners

"Bentley Systems is a Delaware corporation; its
principal place of business is in Exton,
Pennsylvania. It 1s the parent corporation of
Bentley Systems Europe, a Netherlands corporation
and the principal subsidiary through which Bentley
does business in foreign countries. According to
the facts stipulated to by the parties, 'Bentley is
a developer of professional software products that
it licenses to architects and engineers to design
buildings and other public projects.' Bentley's
principal product is MicroStation, a computer-aided
design software program. Many of Bentley's other
software products, including most of the CRP
products acquired from Intergraph, require
MicroStation in order to operate.
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"Intergraph Corporation is a Delaware
corporation; 1its principal place of business 1is in
Huntsville, Alabama. Intergraph Corporation is the
parent corporation of [several foreign
subsidiaries]. According to the parties' stipulated
facts, 'Intergraph's business includes providing
technical software products for process and power,
utilities, communications, mapping and geographical
information systems, photogrammetry, and public
safety.' In essence, Intergraph provides software
for various technology-intensive industries.

"C. The APA

"In November 1999, Intergraph and Bentley first
discussed the sale of Intergraph's CRP products to
Bentley. Because most of Intergraph's CRP products
run on Bentley's MicroStation, the majority of
Intergraph's CRP users were also existing Bentley
customers, and the parties were confident that
Bentley would be able to acquire substantially all
of the CRP maintenance income stream within the year
following the closing on the sale.

"After signing a letter of intent on April 20,
2000, negotiating the terms of the contract for
several months, and postponing the closing several
times, the parties closed Bentley's purchase of the
CRP products and maintenance agreements from
Intergraph with the execution of the APA on December
26, 2000. Intergraph represented in the APA that of
the $34 million in total revenue from its CRP
products in 1999, $20 million was derived from
maintenance on the products. The purchase price for
the CRP products consisted of (1) a cash payment by
Bentley in the amount of $13,462,728; and (2) a
promissory note executed by Bentley dated as of
December 1, 2000. The amount of the cash payment is
not at issue 1in this case. The note was given a
preliminary value of $11,087,112 at the time of the
closing and was to be adjusted based upon Bentley's
success in transitioning the Intergraph maintenance
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agreements to Bentley's maintenance program called
SELECT.

"At the closing, Intergraph transferred all of
its property rights in the CRP products to Bentley.
All authority to sell new licenses for CRP products
and to enter into new maintenance agreements on CRP
products belonged solely to Bentley. Bentley hired
88 Intergraph employees, who were ©principally
dedicated to the CRP products. Under the APA,
Bentley actually provided the services under the
maintenance agreements Intergraph had with the
customer until each agreement expired or was due to
be renewed. The APA was structured to provide for
an orderly transition of the maintenance agreements
on the CRP products from Intergraph to Bentley as
the agreements expired or came up for renewal during
the one-year period following December 1, 2000 ('the

APA year'). The maintenance agreements for the CRP
products were scheduled to expire 1in 1increments
during each month of the APA year. After the

closing, the APA required the parties to act jointly
to solicit and encourage customers to renew their
maintenance agreements solely with Bentley. The
APA also required Intergraph to provide Bentley with
detailed data regarding the maintenance agreements
and to wupdate that data at certain specific
intervals.

"Almost immediately after the closing, however,
difficulties in complying with the provisions of the
APA Dbecame apparent. Intergraph had difficulty
compiling the data it had committed to provide to
Bentley. Bentley discovered that much of the data
Intergraph provided it was 1incomplete and/or
inaccurate, a problem compounded when the data in
the various updates furnished by Intergraph changed
from submission to submission. In fact, the changes
were so extensive that Intergraph never complied
with a reguirement in the APA that all changes in
the updated data submissions be clearly marked.
Furthermore, after the closing date, Intergraph, for
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its own account, continued to renew maintenance
agreements on CRP products in the United States and
in Europe. During 2001, Intergraph provided Bentley
with lists of contracts Intergraph had renewed in
the United States during the year, and paid Bentley
100% of the revenues it had collected on certain of
those contracts that renewed during 2001. In April
2001, Bentley organized a CRP task force to address
some of the foregoing problems. The goal of the CRP
task force was to significantly increase the amount
of new and renewed SELECT subscriptions for CRP
products.

"D. The Promissory Note

"The gravamen of this dispute is the calculation
of the amount due under the promissory note. The
value of the note as adjusted depended upon the
calculation of what the APA refers to as transferred
maintenance revenues ('TMR') and renewed maintenance
revenues ('RMR'"). Both TMR and RMR are defined
terms under the APA, together with the corresponding
note adjustments called for by the APA. TMR
represented the revenues accruing [during the APA
year] from the maintenance agreements while those
agreements were still in Intergraph's name. RMR
represented the revenues accruling from the
maintenance agreements [during the APA year] after
those agreements were renewed by Bentley.

"The calculation of TMR, according to section
7.1 of the APA, was based upon a schedule of
transferred CRP maintenance agreements ('the TM
schedule') furnished by Intergraph at the time of
closing. The TM schedule Intergraph furnished when
the APA was executed purported to provide Bentley
with a list of all CRP maintenance agreements in
effect in the United States as of October 31, 2000,
and outside the United States as of July 31, 2000,
'specifying without limitation, the products covered
thereunder, the remaining terms thereof and the
Maintenance Agreements that are scheduled to expire
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on or before the MCO Date.' The TM schedule
contained a projection of anticipated revenue for
the 12 months following the closing. Multiplying
this amount times 1.5 established the preliminary
value of the note at closing at $11,087,112. Bentley
began making monthly payments to Intergraph based
upon that preliminary value.

"After the closing, the APA required Intergraph
to update the TM schedule to list all maintenance
agreements in effect as of December 1, 2000, the
maintenance cutoff date ('the MCO date'). This
update was to occur in two steps, the first within
50 days of closing and the second within 150 days of
closing. The APA required Bentley to adjust the
note, retroactively to December 1, 2000, to reflect
the total revenues listed on the 50- and 150-day
updated TM schedules. Bentley was required to adjust
the note on the 3-, 6-, and l4-month anniversaries
of the MCO date. The first adjustment to the note
was to occur on March 1, 2001, two weeks following
the scheduled date for Intergraph's submission of
the 50-day updated TM schedule, at which time the
note was to be increased to 1.5 times the TMR shown
on the 50-day update. The second adjustment to the
note was to occur on June 1, 2001, one week
following the scheduled date for Intergraph's
submission of the 150-day updated TM schedule, at
which time the value of the note was to be increased
to 1.5 times the TMR shown on the 150-day update.
The final adjustment to the note was to occur on
February 1, 2002, at which time the wvalue of the
note was to be increased to 1.5 times the RMR.

"Intergraph's 50-day updated TM schedule was due
on February 14, 2001. On that date, Intergraph
provided maintenance data for the Intergraph
European subsidiaries directly to Bentley Systems
FEurope. Intergraph did not deliver the 50-day
updated TM schedule to Bentley's corporate office in
Pennsylvania until March 23, 2001. Based upon this
data, Bentley increased the principal value of the
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note to $14,863,218 and also increased the amount of
its monthly payments to Intergraph.

"Intergraph's 150-day updated TM schedule was
due on May 25, 2001. On that date, Intergraph again
provided maintenance data for the Intergraph
European subsidiaries directly to Bentley Systems
FEurope. Intergraph did not deliver the 150-day
updated TM schedule to Bentley's corporate office in
Pennsylvania on May 25, 2001, but instead, provided
various files to Bentley throughout June and July.
On July 26, 2001, Intergraph e-mailed maintenance
data for the Asia-Pacific region to Bentley's
corporate office. The updated schedules provided by
Intergraph changed information about some of the
maintenance agreements already on the schedule,
including the ending dates of some of those
agreements.

"Various negotiations ensued. As a result of
those negotiations, Intergraph submitted additional
data to Bentley through October 2001. Bentley
increased the principal value of the note in October
2001. On or about January 24, 2002, Bentley
proposed a final note wvalue of $21,214,808,
calculated by multiplying 1.5 times TMR of
$9,465,076 and 1.5 times RMR of $4,678,129 and
adding the results. According to Intergraph,
Bentley based its computation on a set of rules it
had unilaterally constructed, which Intergraph says
do not comply with the APA. According to Bentley,
it was necessary to construct such rules to address
situations not contemplated by the APA. Although
Intergraph objected to the proposed note value of
$21,214,808, contending that Bentley had suppressed
the wvalue of the note Dby approximately $3.05
million, Bentley began making monthly payments based
upon 1its proposed final note adjustment. Bentley
stopped making payments on the note in March 2003.
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"E. Procedural History

"Intergraph Corporation sued Bentley Systems in
December 2002, seeking (1) a declaration of the
principal value of the note, (2) a declaration of
the amount owed by Bentley on the note, and (3)
indemnification for 1litigation costs as provided
under the APA. Bentley then filed a counterclaim
against Intergraph alleging breaches of the APA.
Bentley contended (1) that Intergraph failed to
submit data updates required by the APA in a timely
fashion, (2) that the data when submitted was
incomplete and inaccurate, and (3) that Intergraph
renewed CRP maintenance agreements for 1ts own
account. Bentley also sought indemnification for
litigation costs as provided under the APA.

"At the trial court's suggestion, the parties
agreed to submit the case to the trial court on
stipulations, depositions, and exhibits. The trial
court heard oral argument from counsel on May 11,
2004, and announced its decision upon the conclusion
of the argument. The trial court entered a judgment
declaring that Bentley's calculation of the note
principal, interest, and amount owed was correct.
The trial court established the value of the note at
$21,152,378 and concluded that Bentley owed
Intergraph a balance of $7,539,944 on the note,
allocating $6,769,934 to unpaid principal and
$770,010 to accrued and unpaid interest. The trial
court found in favor of Intergraph on Bentley's
counterclaim. The trial court also awarded
Intergraph and Bentley their respective litigation
costs. Because Intergraph's legal expenses exceeded
Bentley's legal expenses by $409,282.72, the trial
court awarded the amount of the difference to
Intergraph. The trial court entered a final
judgment in favor of Intergraph on May 12, 2004."

Bentley I, 922 So. 2d at 65-68 (footnote omitted).
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Both parties appealed the trial court's original
judgment. During the pendency of the appeal, Bentley paid
Intergraph $7,970.203.72."°

In Bentley I, this Court examined theparties' claims and
the trial court's conclusions in detail. It settled some
issues, but determined that other issues could not be disposed
of without live testimony and further exploration at the trial
court level.’ Concerning Intergraph's <claims regarding the
principal value of thepromissory note, this Court concluded:

"After reading the reports and depositions of
both experts, [Lester] Alexander [Intergraph's
expert] and [Dana] Northcut [Bentley's expert], we
conclude that we cannot accept either calculation in
its entirety. Neither expert adequately explained
his theories and methodology in the case;
therefore, we find neither's conclusions reliable.
The APA provides significant guidance that allows us
to make certain conclusions, but after reviewing all
of the evidence before us, we find ourselves wunable
to resolve allof the competing arguments in this
case."

922 So. 2d at 81. Consequently, this Court "reversel[d] the

judgment insofar as i theld that Bentley's calculations ofthe

‘The amount included interest on the judgment.

‘As we explained inBentley I, therecord included no live
testimony; therefore, our review was de novo. Bentley I, 922
So. 2d at 70-71.
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