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F a c t s and P r o c e d u r a l H i s t o r y 

The a c t i o n a r i s e s f r o m t h e l i q u i d a t i o n o f t h e i n v e n t o r y 

o f a r e t a i l s t o r e known as O l d M o b i l e F u r n i t u r e by d e f e n d a n t 

Hudson C a p i t a l . Woven T r e a s u r e s , a s e l l e r o f o r i e n t a l r u g s , 

and E s f a h a n i , t h e owner o f Woven T r e a s u r e s ( h e r e i n a f t e r 

r e f e r r e d t o c o l l e c t i v e l y as " t h e p l a i n t i f f s " ) , s u e d Hudson 

C a p i t a l i n t h e M o b i l e C i r c u i t C o u r t , a s s e r t i n g t h a t Hudson 

C a p i t a l i m p r o p e r l y p o s s e s s e d and s o l d r u g s t h e p l a i n t i f f s s a y 

t h e y had c o n s i g n e d t o t h e owner o f O l d M o b i l e F u r n i t u r e , 

R i c h a r d C l a r k e . The p l a i n t i f f s a s s e r t e d c l a i m s o f c o n v e r s i o n , 

t r e s p a s s t o p r o p e r t y , u n j u s t e n r i c h m e n t , n e g l i g e n c e , and 

w a n t o n n e s s . 

O l d M o b i l e F u r n i t u r e was t h e name u n d e r w h i c h a company 

known as TSR I m p o r t s , I n c . , o p e r a t e d . Sometime i n 2005 TSR 

I m p o r t s d e f a u l t e d on a l o a n f r o m Compass Bank t h a t i t had 

s e c u r e d i n p a r t w i t h t h e i n v e n t o r y o f O l d M o b i l e F u r n i t u r e . 

A r e p r e s e n t a t i v e o f Compass Bank s u b s e q u e n t l y c o n t a c t e d Hudson 

C a p i t a l , a company engaged i n t h e i n v e n t o r y - l i q u i d a t i o n 

b u s i n e s s , t o see w h e t h e r Hudson C a p i t a l was i n t e r e s t e d i n 

p u r c h a s i n g t h e i n v e n t o r y o f O l d M o b i l e F u r n i t u r e . 
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Hudson C a p i t a l , a f t e r c o n d u c t i n g a w a l k - t h r o u g h o f O l d 

M o b i l e F u r n i t u r e and a U n i f o r m C o m m e r c i a l Code ("UCC") s e a r c h 

r e g a r d i n g t h e m e r c h a n d i s e a t t h e s t o r e , d e c i d e d t o p u r c h a s e 

Compass Bank's i n t e r e s t i n TSR I m p o r t s . On A u g u s t 26, 2005, 

TSR I m p o r t s , Compass Bank, and Hudson C a p i t a l e n t e r e d i n t o a 

t r i p a r t i t e " Agreement t o C o n d u c t a 'Going Out o f B u s i n e s s 

S a l e ' " whereby Hudson C a p i t a l a g r e e d t o pay Compass Bank 

$385,000 f o r t h e r i g h t t o c o n d u c t a l i q u i d a t i o n s a l e o f t h e 

m e r c h a n d i s e a t O l d M o b i l e F u r n i t u r e and t o r e t a i n a l l p r o c e e d s 

o f t h e s a l e as w e l l as t h e unencumbered r i g h t s t o a l l u n s o l d 

m e r c h a n d i s e . P u r s u a n t t o t h e a g r e e m e n t , t h e s a l e w o u l d b e g i n 

on o r a b o u t A u g u s t 29, 2005, and c o n t i n u e f o r 10 weeks. The 

a greement s t a t e s : 

" T h i s l e t t e r s h a l l s e r v e as t h e agreement 
b e t w e e n Hudson C a p i t a l , LLC ... and TSR I m p o r t s , 
I n c . , d/b/a O l d M o b i l e F u r n i t u r e ... w i t h r e s p e c t t o 
t h e c o n d u c t o f a ' G o i n g Out o f B u s i n e s s ' s a l e ( t h e 
' S a l e ' ) a t [ O l d M o b i l e F u r n i t u r e ' s ] r e t a i l s t o r e 
l o c a t e d a t 967 H i l l c r e s t Road, M o b i l e , Alabama 36695 
( t h e ' S t o r e ' ) . 

"... [TSR I m p o r t s ] h e r e b y a p p o i n t s [Hudson 
C a p i t a l ] as i t s a g e n t f o r t h e p u r p o s e o f c o n d u c t i n g 
t h e S a l e i n a c c o r d a n c e w i t h t h e t e r m s o f t h i s 
A g r e e m e n t . I n c o n s i d e r a t i o n o f t h e r i g h t t o c o n d u c t 
t h e S a l e , [Hudson C a p i t a l ] s h a l l pay t o [TSR 
I m p o r t s ] ( o r as [TSR I m p o r t s ] s h a l l d e s i g n a t e i n 
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w r i t i n g ) t h e sum o f $385,000 ( t h e ' G u a r a n t e e d 
A m o u n t ' ) . A f t e r payment o f t h e G u a r a n t e e d Amount 
and a l l S a l e E x p e n s e s , [Hudson C a p i t a l ] s h a l l r e t a i n 
a l l P r o c e e d s o f t h e S a l e as i t s f e e f o r c o n d u c t i n g 
t h e S a l e h e r e u n d e r . ... [Hudson C a p i t a l ] s h a l l pay 
t o [TSR I m p o r t ' s ] s e c u r e d l e n d e r , Compass Bank, t h e 
G u a r a n t e e d Amount on t h e S a l e Commencement D a t e . I f 
[Hudson C a p i t a l ] has been u n a b l e t o s e l l any 
M e r c h a n d i s e d u r i n g t h e S a l e Term, s u c h M e r c h a n d i s e 
s h a l l become t h e p r o p e r t y o f [Hudson C a p i t a l ] , f r e e 
and c l e a r o f a l l l i e n s , c l a i m s and e n c u m b r a n c e s . " 

The agreement d e f i n e s t h e t e r m " M e r c h a n d i s e " as " a l l o f [TSR 

I m p o r t s ' ] owned r e t a i l i n v e n t o r y l o c a t e d a t t h e S t o r e on t h e 

S a l e Commencement D a t e " 

On A u g u s t 26, 2005, Hudson C a p i t a l and TSR I m p o r t s a l s o 

e n t e r e d i n t o a s e c u r i t y agreement whereby TSR I m p o r t s g r a n t e d 

Hudson C a p i t a l "a s e c u r i t y i n t e r e s t i n and t o ( i ) a l l o f t h e 

M e r c h a n d i s e l o c a t e d i n t h e S t o r e , ( i i ) a l l P r o c e e d s , and ( i i i ) 

a l l p r o c e e d s a r i s i n g t h e r e f r o m " The agreement e x p r e s s l y 

a u t h o r i z e d Hudson C a p i t a l t o f i l e a UCC f i n a n c i n g s t a t e m e n t 

d e s c r i b i n g t h e m e r c h a n d i s e i n o r d e r t o p e r f e c t t h e l i e n 

g r a n t e d t o i t by TSR I m p o r t s . 

Among t h e m e r c h a n d i s e Hudson C a p i t a l o b t a i n e d f r o m O l d 

M o b i l e F u r n i t u r e were r u g s t h e p l a i n t i f f s had a l l e g e d l y 

c o n s i g n e d t o R i c h a r d C l a r k e i n d i v i d u a l l y a n d / o r t o 

R e p r o d u c t i o n G a l l e r i e s , a f u r n i t u r e s t o r e C l a r k e had 
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p r e v i o u s l y owned and t h a t was o p e r a t e d by an e n t i t y known as 

R e p r o d u c t i o n G a l l e r i e s , I n c . 1 I n J a n u a r y 2001, R e p r o d u c t i o n 

G a l l e r i e s and Woven T r e a s u r e s e n t e r e d i n t o an agreement 

p u r s u a n t t o w h i c h R e p r o d u c t i o n G a l l e r i e s w o u l d d i s p l a y r u g s 

p r o v i d e d by Woven T r e a s u r e s on a c o n s i g n m e n t b a s i s . T h a t 

agreement s t a t e s : 

"Woven T r e a s u r e s h e r e w i t h engages R e p r o d u c t i o n 
G a l l e r i e s , I n c . , t o p r o v i d e s p a c e f o r t h e s a l e o f 
i n v e n t o r y p r o v i d e d by Woven T r e a s u r e s on an 
i n d i v i d u a l c o n s i g n m e n t b a s i s i n e x c h a n g e f o r a 
c o m m i s s i o n amount s e t and a g r e e d upon by b o t h 
p a r t i e s and i n a c c o r d a n c e t o e a c h r u g s o l d by 
R e p r o d u c t i o n G a l l e r i e s , I n c . Such i n d i v i d u a l 
c o n s i g n m e n t s o f r u g s w i l l be made by s e p a r a t e 
documents w h i c h a r e s u b j e c t t o t h e t e r m s h e r e i n , and 
t h o s e s e p a r a t e documents s h a l l c o n t a i n s p e c i f i c 
r e f e r e n c e t o t h e s e l l i n g p r i c e , c o m m i s s i o n , d e l i v e r y 
and i d e n t i f i c a t i o n o f e a c h i n d i v i d u a l r u g . 

f l 

"Once t h e i t e m ( s ) have been s o l d t o a c u s t o m e r 
by R e p r o d u c t i o n G a l l e r i e s , I n c . , Woven T r e a s u r e s 
s h a l l be e n t i t l e d t o t h e p u r c h a s e p r i c e a g r e e d upon 
by t h e P a r t i e s w h e t h e r o r n o t t h e c u s t o m e r has p a i d 

1 C l a r k e was t h e s o l e owner o f TSR I m p o r t s , d o i n g b u s i n e s s 
as O l d M o b i l e F u r n i t u r e , and b e f o r e o p e n i n g O l d M o b i l e 
F u r n i t u r e , C l a r k e had owned a n o t h e r f u r n i t u r e s t o r e , 
R e p r o d u c t i o n G a l l e r i e s . The r e c o r d does n o t i n d i c a t e t h a t TSR 
I m p o r t s and R e p r o d u c t i o n G a l l e r i e s , I n c . , were r e l a t e d . The 
amended c o m p l a i n t a s s e r t s t h a t "Woven T r e a s u r e s a n d / o r 
E s f a h a n i had c o n s i g n e d t o R i c k C l a r k e ( ' C l a r k e ' ) d o i n g 
b u s i n e s s as R e p r o d u c t i o n G a l l e r i e s a n d / o r R e p r o d u c t i o n 
G a l l e r i e s , I n c . ... a number o f o r i e n t a l c a r p e t s w i t h a t o t a l 
f a i r m a r k e t v a l u e o f $89,470.00." 
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i n f u l l . Woven T r e a s u r e s s h a l l be e n t i t l e d t o 
r e c e i v e t h e p u r c h a s e p r i c e a g r e e d upon by t h e 
P a r t i e s h e r e t o , l e s s t h e c o m m i s s i o n amount f o r 
R e p r o d u c t i o n G a l l e r i e s , I n c . , w i t h i n t e n (10) days 
o f e a c h s a l e , w h e t h e r o r n o t t h e c u s t o m e r has p a i d 
R e p r o d u c t i o n G a l l e r i e s , I n c . , i n f u l l . " 

P u r s u a n t t o t h i s a g r e e m e n t , Woven T r e a s u r e s e x e c u t e d 9 

c o n s i g n m e n t s l i p s t h a t e a c h l i s t e d 4 t o 11 r u g s . The 

c o n s i g n m e n t s l i p s v a r i e d as t o t h e name o f t h e c o n s i g n e e : 

f o u r s l i p s l i s t e d " R e p r o d u c t i o n G a l l e r i e s " ; t h r e e s l i p s l i s t e d 

" R e p r o d u c t i o n G a l l e r y " ; one s l i p l i s t e d " R e p r o d u c t i o n " ; and 

one s l i p l i s t e d " R e p r o d u c t i o n G a l l e r y / O l d M o b i l e F u r n i t u r e . " 

A p p r o x i m a t e l y two y e a r s a f t e r R e p r o d u c t i o n G a l l e r i e s and 

Woven T r e a s u r e s had e x e c u t e d t h e c o n s i g n m e n t a g r e e m e n t , 

R e p r o d u c t i o n G a l l e r i e s went o u t o f b u s i n e s s . E s f a h a n i 

t e s t i f i e d t h a t C l a r k e t o l d h e r t h a t he w o u l d be o p e n i n g a 

f u r n i t u r e s t o r e i n a new l o c a t i o n and t h a t she r e p l i e d , 

" [ T ] h a t ' s a g r e a t i d e a . " E s f a h a n i f u r t h e r t e s t i f i e d t h a t 

C l a r k e s p e c i f i c a l l y t o l d h e r t h a t he w o u l d move t h e c o n s i g n e d 

r u g s t o t h e new s t o r e , O l d M o b i l e F u r n i t u r e , and t h a t she t o l d 

h i m , " i t ' s f i n e w i t h me." E s f a h a n i d i d n o t p e r s o n a l l y 

t r a n s f e r t h e c o n s i g n e d r u g s t o O l d M o b i l e F u r n i t u r e , b u t she 

t e s t i f i e d t h a t " I see [ s i c ] my r u g s a t t h e new l o c a t i o n " and 

t h a t she r e g u l a r l y s e n t h e r e m p l o y e e s t o O l d M o b i l e F u r n i t u r e 
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t o i n v e n t o r y t h e c o n s i g n e d r u g s . E s f a h a n i f u r t h e r t e s t i f i e d 

t h a t she b e l i e v e d t h a t d i s p l a y i n g t h e r u g s a t O l d M o b i l e 

F u r n i t u r e was a c o n t i n u a t i o n o f t h e c o n s i g n m e n t agreement 

Woven T r e a s u r e s had e n t e r e d i n t o w i t h R e p r o d u c t i o n G a l l e r i e s . 2 

A f t e r t h e c o n s i g n e d r u g s were moved t o t h e new l o c a t i o n 

o f O l d M o b i l e F u r n i t u r e , TSR I m p o r t s d e f a u l t e d on i t s l o a n 

w i t h Compass Bank. The bank s o u g h t t o s e l l i t s i n t e r e s t i n 

t h e i n v e n t o r y o f O l d M o b i l e F u r n i t u r e , and s e v e r a l Hudson 

C a p i t a l e m p l o y e e s w a l k e d t h r o u g h t h e s t o r e w i t h C l a r k e when 

Hudson C a p i t a l was c o n s i d e r i n g w h e t h e r t o p u r c h a s e t h e b a n k ' s 

i n t e r e s t i n TSR I m p o r t s . The c h i e f o p e r a t i n g o f f i c e r o f 

Hudson C a p i t a l , F u l t o n S t o k e s , t e s t i f i e d t h a t d u r i n g t h e w a l k ¬

t h r o u g h he a s k e d C l a r k e w h e t h e r any o f t h e m e r c h a n d i s e i n t h e 

s t o r e was on c o n s i g n m e n t and t h a t C l a r k e r e s p o n d e d t h a t i t was 

n o t . S t o k e s f u r t h e r t e s t i f i e d t h a t he s p e c i f i c a l l y a s k e d 

C l a r k e w h e t h e r any o f t h e r u g s i n t h e s t o r e were on 

2 D u r i n g a d e p o s i t i o n , E s f a h a n i was a s k e d " f r o m y o u r 
p e r s p e c t i v e [ d i s p l a y o f t h e c o n s i g n e d r u g s a t O l d M o b i l e 
F u r n i t u r e ] was j u s t a c o n t i n u a t i o n o f t h e document t h a t you 
had s i g n e d w i t h R e p r o d u c t i o n G a l l e r i e s ? " To w h i c h E s f a h a n i 
r e s p o n d e d , "Yes, uh-huh." L a t e r i n a d e p o s i t i o n , h owever, 
E s f a h a n i t e s t i f i e d t h a t " I p e r s o n a l l y c o n s i g n e d r u g s t o R i c k 
C l a r k e . " C o u n s e l f o r Hudson C a p i t a l t h e n a s k e d , " W e l l , t h e 
c o n t r a c t s t a t e s t h a t you c o n s i g n e d them t o R e p r o d u c t i o n 
G a l l e r i e s ; c o r r e c t ? " To w h i c h E s f a h a n i r e s p o n d e d , " Y e s . " 
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c o n s i g n m e n t and t h a t C l a r k e r e s p o n d e d t h a t he p r e v i o u s l y had 

had some r u g s on c o n s i g n m e n t b u t t h a t " t h e l a d y " had p i c k e d up 

t h o s e r u g s t h e p r e v i o u s e v e n i n g . Hudson C a p i t a l t h e n 

c o n d u c t e d a s e a r c h o f UCC r e c o r d s f o r TSR I m p o r t s and O l d 

M o b i l e F u r n i t u r e t o e n s u r e t h a t t h e i n v e n t o r y was n o t c l a i m e d 

by someone e l s e b e c a u s e , as S t o k e s t e s t i f i e d , "when you d e a l 

w i t h p e o p l e i n d i s t r e s s , you n e v e r know i f t h e y ' r e t e l l i n g t h e 

t r u t h . " I n an a f f i d a v i t , an a t t o r n e y w i t h t h e l a w f i r m t h a t 

c o n d u c t e d t h e UCC s e a r c h r e p r e s e n t e d t h a t t h e f i r m f o u n d no 

f i l i n g s by o r on b e h a l f o f E s f a h a n i a n d / o r Woven T r e a s u r e s 

naming TSR I m p o r t s o r O l d M o b i l e F u r n i t u r e as a d e b t o r . 

I n d e e d , i t i s u n d i s p u t e d t h a t t h e p l a i n t i f f s n e v e r f i l e d any 

f i n a n c i n g s t a t e m e n t s r e l a t e d t o t h e c o n s i g n e d r u g s . 

I n A u g u s t 2005, Hudson C a p i t a l commenced t h e l i q u i d a t i o n 

s a l e a t O l d M o b i l e F u r n i t u r e . E s f a h a n i t e s t i f i e d t h a t she saw 

an a d v e r t i s e m e n t f o r t h e s a l e i n t h e M o b i l e P r e s s - R e g i s t e r and 

t h o u g h t , " [ w ] h a t ' s g o i n g on, where [ a r e ] my r u g s ? " E s f a h a n i 

t h e n went t o O l d M o b i l e F u r n i t u r e i n an a t t e m p t t o s p e a k w i t h 

C l a r k e . E s f a h a n i t e s t i f i e d t h a t , when she went t o t h e s t o r e , 

she spoke w i t h A n g e l o N i c h o l s , an employee o f Hudson C a p i t a l . 

E s f a h a n i d e s c r i b e d h e r c o n v e r s a t i o n w i t h N i c h o l s as f o l l o w s : 
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" I went up t h e r e and I s a i d , I want t o see 
[ C l a r k e ] . And [ N i c h o l s ] s a i d ... he's n o t h e r e o r 
he's no l o n g e r h e r e o r s o m e t h i n g l i k e t h a t . And 
t h e r e was some l a d y c l e a n i n g t h e f l o o r , and I t h i n k 
she s a i d , he's n o t h e r e anymore. And I s a i d , I need 
t o ... I t h i n k I s a i d I want t o see [ C l a r k e ] , my 
r u g s a r e h e r e . And [ N i c h o l s ] s a i d s o m e t h i n g l i k e , 
oh, t h o s e r u g s a r e gone, s o m e t h i n g l i k e t h a t . " 

E s f a h a n i r e p r e s e n t e d t h a t t h i s c o n v e r s a t i o n o c c u r r e d a t some 

p o i n t d u r i n g t h e 10-week l i q u i d a t i o n s a l e , b u t she c o u l d n o t 

r e c a l l t h e d a t e o r month i n w h i c h t h e c o n v e r s a t i o n o c c u r r e d . 

A f t e r t h e s a l e , Hudson C a p i t a l p e r f e c t e d i t s s e c u r i t y 

i n t e r e s t i n t h e m e r c h a n d i s e o f O l d M o b i l e F u r n i t u r e and t h e 

p r o c e e d s a r i s i n g t h e r e f r o m by f i l i n g a f i n a n c i n g s t a t e m e n t 

w i t h t h e Alabama S e c r e t a r y o f S t a t e . The p l a i n t i f f s l a t e r 

r e q u e s t e d t h a t Hudson C a p i t a l t e n d e r a sum e q u a l t o t h e f a i r -

m a r k e t v a l u e o f t h e r u g s t h e y had o r i g i n a l l y c o n s i g n e d t o 

R e p r o d u c t i o n G a l l e r i e s . Hudson C a p i t a l r e f u s e d . 

I n J a n u a r y 2007, t h e p l a i n t i f f s s u e d Hudson C a p i t a l 

a l l e g i n g t h a t Hudson C a p i t a l i m p r o p e r l y p o s s e s s e d and s o l d 

c o n s i g n e d r u g s i n w h i c h t h e y m a i n t a i n e d an u n p e r f e c t e d 

s e c u r i t y i n t e r e s t . As r e f e r e n c e d e a r l i e r , t h e p l a i n t i f f s 

a s s e r t e d c l a i m s o f c o n v e r s i o n , t r e s p a s s t o p r o p e r t y , u n j u s t 

e n r i c h m e n t , n e g l i g e n c e , and w a n t o n n e s s . 
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Hudson C a p i t a l s u b s e q u e n t l y moved f o r a summary j u d g m e n t 

b a s e d upon t h e f o l l o w i n g a r g u m e n t s : ( 1 ) t h a t t h e p l a i n t i f f s 

c a n n o t e s t a b l i s h t h a t Hudson C a p i t a l t o o k p o s s e s s i o n o f t h e 

c o n s i g n e d r u g s ; ( i i ) t h a t Hudson C a p i t a l p r o p e r l y o b t a i n e d and 

p e r f e c t e d a s e c u r i t y i n t e r e s t i n t h e r u g s ; and ( i i i ) t h a t 

Hudson C a p i t a l o b t a i n e d t i t l e t o t h e r u g s as a g o o d - f a i t h 

p u r c h a s e r f o r v a l u e . Hudson C a p i t a l l a t e r f i l e d a 

" s u p p l e m e n t a l m o t i o n f o r summary j u d g m e n t " a s s e r t i n g t h a t t h e 

p l a i n t i f f s ' c l a i m s a g a i n s t i t were b a r r e d u n d e r t h e d o c t r i n e 

o f j u d i c i a l e s t o p p e l b e c a u s e E s f a h a n i had o b t a i n e d a d e f a u l t 

j u d g m e n t a g a i n s t C l a r k e i n a b r e a c h - o f - c o n t r a c t a c t i o n r e l a t e d 

t o t h e c o n s i g n e d r u g s . 

Hudson C a p i t a l a l s o moved t o s t r i k e c e r t a i n d e p o s i t i o n 

t e s t i m o n y o f E s f a h a n i t h e p l a i n t i f f s had s u b m i t t e d i n r e s p o n s e 

t o i t s summary-judgment m o t i o n . S p e c i f i c a l l y , Hudson C a p i t a l 

a r g u e d t h a t E s f a h a n i ' s t e s t i m o n y t h a t an i n v e n t o r y o f t h e 

c o n s i g n e d r u g s was t a k e n r e g u l a r l y a t R e p r o d u c t i o n G a l l e r i e s 

and O l d M o b i l e F u r n i t u r e was i n a d m i s s i b l e h e a r s a y b e c a u s e 

E s f a h a n i d i d n o t o b s e r v e t h e t a k i n g o f any i n v e n t o r i e s . The 

d i s p u t e d d e p o s i t i o n t e s t i m o n y s t a t e s : 

"Q: Okay. When you moved -- o r when Mr. C l a r k e 
moved y o u r r u g s t o t h e new l o c a t i o n a t O l d 
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M o b i l e F u r n i t u r e you s a i d t h e r e was an 
i n v e n t o r y o f y o u r r u g s c o n d u c t e d ? 

"A: Uh-huh, y e s . 

"Q: Who c o n d u c t e d t h a t i n v e n t o r y ? 

"A: I d o n ' t remember who was my e m p l o y e e , b u t I 
remember I s e n t few t i m e s someone f r o m my shop 
o v e r t h e r e . 

"Q: D i d you c o n d u c t i n v e n t o r y o v e r [ a t O l d M o b i l e 
F u r n i t u r e ] a t a l l ? 

"A: I d i d n o t . 

"Q: Okay. You d i d n o t . You d i d n o t p e r s o n a l l y go 
and c o n d u c t i n v e n t o r y ? 

"A: No." 

I n an o r d e r w i t h o u t a w r i t t e n o p i n i o n , t h e t r i a l c o u r t 

g r a n t e d t h e i n i t i a l summary-judgment m o t i o n , t h e s u p p l e m e n t a l 

summary-judgment m o t i o n , and t h e m o t i o n t o s t r i k e . 

C o n s e q u e n t l y , t h e t r i a l c o u r t e n t e r e d a summary j u d g m e n t i n 

f a v o r o f Hudson C a p i t a l as t o a l l t h e p l a i n t i f f s ' c l a i m s . The 

p l a i n t i f f s now a p p e a l . 

S t a n d a r d o f R e v i e w 

I n r e v i e w i n g a r u l i n g on t h e a d m i s s i b i l i t y o f e v i d e n c e , 

s u c h as d e p o s i t i o n t e s t i m o n y , t h e s t a n d a r d i s w h e t h e r t h e 

t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n i n e x c l u d i n g t h e e v i d e n c e . 

I n Bowers v. W a l - M a r t S t o r e s , I n c . , 827 So. 2d 63, 71 ( A l a . 
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2 0 0 1 ) , t h i s C o u r t s t a t e d : "When e v i d e n t i a r y r u l i n g s o f t h e 

t r i a l c o u r t a r e r e v i e w e d on a p p e a l , ' r u l i n g s on t h e 

a d m i s s i b i l i t y o f e v i d e n c e a r e w i t h i n t h e sound d i s c r e t i o n o f 

t h e t r i a l j u d g e and w i l l n o t be d i s t u r b e d on a p p e a l a b s e n t an 

abuse o f t h a t d i s c r e t i o n . ' " ( Q u o t i n g Bama's B e s t P a r t y S a l e s ,  

I n c . v. T u p p e r w a r e , U.S., I n c . , 723 So. 2d 29, 32 ( A l a . 

1998).) 

" T h i s C o u r t ' s r e v i e w o f a summary j u d g m e n t i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. A u t o . I n s . Co., 
886 So. 2d 72, 74 ( A l a . 2 0 0 3 ) . We a p p l y t h e same 
s t a n d a r d o f r e v i e w as t h e t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must d e t e r m i n e w h e t h e r t h e movant 
has made a p r i m a f a c i e s h o w i n g t h a t no g e n u i n e i s s u e 
o f m a t e r i a l f a c t e x i s t s and t h a t t h e movant i s 
e n t i t l e d t o a j u d g m e n t as a m a t t e r o f l a w . R u l e 
5 6 ( c ) , A l a . R. C i v . P.; B l u e C r o s s & B l u e S h i e l d o f  
A labama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2 0 0 4 ) . I n m a k i n g s u c h a d e t e r m i n a t i o n , we must 
r e v i e w t h e e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o 
t h e nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1 9 8 6 ) . Once t h e movant makes a p r i m a f a c i e 
s h o w i n g t h a t t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l 
f a c t , t h e b u r d e n t h e n s h i f t s t o t h e nonmovant t o 
p r o d u c e ' s u b s t a n t i a l e v i d e n c e ' as t o t h e e x i s t e n c e 
o f a g e n u i n e i s s u e o f m a t e r i a l f a c t . B a s s v.  
S o u t h T r u s t Bank o f B a l d w i n C o u n t y , 538 So. 2d 794, 
797-98 ( A l a . 1 9 8 9 ) ; A l a . Code 1975, § 12-21-12." 

Dow v. Alabama D e m o c r a t i c P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2 0 0 4 ) . 
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D i s c u s s i o n 

A t h r e s h o l d i s s u e i n t h i s c a s e i s w h e t h e r t h e p l a i n t i f f s 

p r o d u c e d s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t t h e c o n s i g n e d 

r u g s were among t h e m e r c h a n d i s e p o s s e s s e d and s o l d by Hudson 

C a p i t a l . The p l a i n t i f f s p r o d u c e d s c a n t d o c u m e n t a r y e v i d e n c e 

i n d i c a t i n g t h a t t h e c o n s i g n e d r u g s were e v e r among t h e 

m e r c h a n d i s e a t O l d M o b i l e F u r n i t u r e , b u t t h e y have p r o d u c e d 

d e p o s i t i o n t e s t i m o n y i n w h i c h s e v e r a l i n d i v i d u a l s s t a t e d t h a t 

t h e y saw o r i e n t a l r u g s a t t h e s t o r e d u r i n g t h e l i q u i d a t i o n 

s a l e o r s e v e r a l weeks b e f o r e t h e s a l e . S p e c i f i c a l l y , t h e 

p l a i n t i f f s s u b m i t t e d d e p o s i t i o n t e s t i m o n y f r o m E s f a h a n i i n 

w h i c h she s t a t e d t h a t she went t o O l d M o b i l e F u r n i t u r e s e v e r a l 

weeks o r months b e f o r e t h e s a l e and t h a t t h e s t o r e was c l o s e d 

b u t t h a t " [ I ] c o u l d see my r u g s f r o m t h e d i s t a n c e t h a t I c o u l d 

see f r o m t h e window o r d o o r . " The p l a i n t i f f s a l s o p r o d u c e d 

d e p o s i t i o n t e s t i m o n y f r o m A n g e l o N i c h o l s , a Hudson C a p i t a l 

e m p l o y e e , i n w h i c h he s t a t e d t h a t a t t h e t i m e Hudson C a p i t a l 

i n v e n t o r i e d t h e m e r c h a n d i s e a t O l d M o b i l e F u r n i t u r e , " [ t ] h e r e 

[ w e r e ] o r i e n t a l r u g s t h r o u g h o u t t h e s t o r e . " A n o t h e r employee 

o f Hudson C a p i t a l , J o S w i n g l e , t e s t i f i e d t h a t she "saw r u g s on 

t h e f l o o r " o f O l d M o b i l e F u r n i t u r e , p a r t i c u l a r l y a v e r y l a r g e 
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r u g , w h i c h , as d e s c r i b e d by S w i n g l e , r e s e m b l e d a r u g E s f a h a n i 

t e s t i f i e d t h a t Woven T r e a s u r e s had c o n s i g n e d t o R e p r o d u c t i o n 

G a l l e r i e s . 

The p l a i n t i f f s a l s o c o n t e n d t h a t E s f a h a n i ' s t e s t i m o n y 

t h a t e m p l o y e e s o f Woven T r e a s u r e s i n v e n t o r i e d t h e c o n s i g n e d 

r u g s a t O l d M o b i l e F u r n i t u r e i n d i c a t e s t h a t t h e r u g s were 

among t h e m e r c h a n d i s e p o s s e s s e d and s o l d by Hudson C a p i t a l . 

T h i s t e s t i m o n y was s t r i c k e n by t h e t r i a l c o u r t as i n a d m i s s i b l e 

h e a r s a y , and t h e p l a i n t i f f s a p p e a l t h a t d e c i s i o n . We c o n c l u d e 

t h a t r e g a r d l e s s o f w h e t h e r E s f a h a n i ' s t e s t i m o n y c o n c e r n i n g t h e 

i n v e n t o r i e s i s i n a d m i s s i b l e h e a r s a y , when t h e o t h e r e v i d e n c e 

i s v i e w e d i n a l i g h t most f a v o r a b l e t o t h e p l a i n t i f f s , t h e 

p l a i n t i f f s have p r o d u c e d s u f f i c i e n t e v i d e n c e t o c r e a t e a 

g e n u i n e i s s u e o f m a t e r i a l f a c t as t o w h e t h e r t h e r u g s were 

among t h e m e r c h a n d i s e Hudson C a p i t a l p o s s e s s e d and s o l d . 

A c c o r d i n g l y , we need n o t d e c i d e w h e t h e r t h e t r i a l c o u r t 

e x c e e d e d i t s d i s c r e t i o n i n e x c l u d i n g E s f a h a n i ' s t e s t i m o n y . 

A s s u m i n g t h a t t h e r u g s were among t h e m e r c h a n d i s e Hudson 

C a p i t a l p o s s e s s e d and s o l d , t h e i s s u e t h e n becomes w h e t h e r 

Hudson C a p i t a l w r o n g f u l l y c o n v e r t e d t h e r u g s t o i t s 

p o s s e s s i o n . A l t h o u g h t h e p l a i n t i f f s p r e s e n t numerous 
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a r g u m e n t s as t o why Hudson C a p i t a l l a c k s r i g h t s t o and t i t l e 

t o t h e r u g s and, t h e r e f o r e , why t h e t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary j u d g m e n t i n f a v o r o f Hudson C a p i t a l , t h e s e 

a r g u m e n t s c o n s i s t o f two p r i m a r y c o n t e n t i o n s : (1) t h a t Hudson 

C a p i t a l d i d n o t a c q u i r e a s e c u r i t y i n t e r e s t i n t h e r u g s ; and 

(2) t h a t Hudson C a p i t a l d i d n o t a c q u i r e t i t l e t o t h e r u g s as 

a g o o d - f a i t h p u r c h a s e r f o r v a l u e . 

I n r e s p o n s e , Hudson C a p i t a l a r g u e s t h a t t h e t r i a l c o u r t 

d i d n o t e r r i n e n t e r i n g a summary j u d g m e n t i n i t s f a v o r 

b e c a u s e , i t c o n t e n d s , i t s p e r f e c t e d s e c u r i t y i n t e r e s t i n t h e 

c o n s i g n e d r u g s i s s e n i o r t o t h e p l a i n t i f f s ' u n p e r f e c t e d 

s e c u r i t y i n t e r e s t . 3 We a g r e e . S t a t e d a n o t h e r way, TSR 

I m p o r t s g r a n t e d Hudson C a p i t a l a s e c u r i t y i n t e r e s t i n a l l t h e 

m e r c h a n d i s e d i s p l a y e d a t O l d M o b i l e F u r n i t u r e ( i n c l u d i n g t h e 

c o n s i g n e d r u g s ) , and Hudson C a p i t a l p e r f e c t e d t h i s i n t e r e s t , 

w h i l e t h e p l a i n t i f f s n e v e r f i l e d a f i n a n c i n g s t a t e m e n t 

a s s e r t i n g t h e i r i n t e r e s t i n t h e r u g s . 

I n a n a l y z i n g w h e t h e r Hudson C a p i t a l o b t a i n e d a s e c u r i t y 

i n t e r e s t i n t h e r u g s , we b e g i n by e x a m i n i n g TSR I m p o r t s ' 

3 U n d e r § 7 - 9 A - 1 0 3 ( d ) , A l a . Code 1975, a c o n s i g n o r has a 
p u r c h a s e - m o n e y s e c u r i t y i n t e r e s t i n t h e goods t h a t a r e t h e 
s u b j e c t o f a c o n s i g n m e n t . 
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a b i l i t y t o g r a n t a s e c u r i t y i n t e r e s t i n t h e c o n s i g n e d r u g s . 

As r e f e r e n c e d i n t h e f a c t s , TSR I m p o r t s d i s p l a y e d t h e r u g s a t 

t h e O l d M o b i l e F u r n i t u r e s t o r e on a c o n s i g n m e n t b a s i s . 

C o n s e q u e n t l y , TSR I m p o r t s was a c o n s i g n e e as t o t h e r u g s . As 

a c o n s i g n e e o f t h e r u g s , TSR I m p o r t s o b t a i n e d t h e r i g h t s and 

t h e t i t l e t o t h e r u g s i d e n t i c a l t o t h o s e o f t h e p l a i n t i f f s 

u n d e r § 7-9A-319, A l a . Code 1975. S e c t i o n 7-9A-319(a) 

p r o v i d e s as f o l l o w s : 

" ( a ) C o n s i g n e e has c o n s i g n o r ' s r i g h t s . E x c e p t 
as o t h e r w i s e p r o v i d e d i n s u b s e c t i o n ( b ) , [ 4 ] f o r 
p u r p o s e s o f d e t e r m i n i n g t h e r i g h t s o f c r e d i t o r s o f , 
and p u r c h a s e r s f o r v a l u e o f goods f r o m , a c o n s i g n e e , 
w h i l e t h e goods a r e i n t h e p o s s e s s i o n o f t h e 
c o n s i g n e e , t h e c o n s i g n e e i s deemed t o have r i g h t s 
and t i t l e t o t h e goods i d e n t i c a l t o t h o s e t h e 
c o n s i g n o r had o r had power t o t r a n s f e r . " 

The O f f i c i a l Comment t o § 7-9A-319 n o t e s t h a t " [ a ] s a 

c o n s e q u e n c e o f t h i s s e c t i o n , c r e d i t o r s o f t h e c o n s i g n e e can 

a c q u i r e j u d i c i a l l i e n s and s e c u r i t y i n t e r e s t s i n t h e g o o d s . " 

4 S e c t i o n 7-9A-319(b) p r o v i d e s as f o l l o w s : 

"(b) A p p l i c a b i l i t y o f o t h e r l a w . F o r p u r p o s e s 
o f d e t e r m i n i n g t h e r i g h t s o f a c r e d i t o r o f a 
c o n s i g n e e , l a w o t h e r t h a n t h i s a r t i c l e d e t e r m i n e s 
t h e r i g h t s and t i t l e o f a c o n s i g n e e w h i l e goods a r e 
i n t h e c o n s i g n e e ' s p o s s e s s i o n i f , u n d e r t h i s p a r t , 
a p e r f e c t e d s e c u r i t y i n t e r e s t h e l d by t h e c o n s i g n o r 
w o u l d have p r i o r i t y o v e r t h e r i g h t s o f t h e 
c r e d i t o r . " 
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Thus, Hudson C a p i t a l , as a c r e d i t o r o f TSR I m p o r t s - - b y way o f 

Compass B a n k - - a c q u i r e d a s e c u r i t y i n t e r e s t i n t h e c o n s i g n e d 

r u g s u n d e r t h e s e c u r i t y agreement i t had e n t e r e d i n t o w i t h TSR 

I m p o r t s . 

The f o l l o w i n g e x a m p l e f r o m t h e O f f i c i a l Comment o f § 7-

9A-319 e x p l a i n s t h e o p e r a t i o n o f t h e s t a t u t e and c l o s e l y 

c o r r e s p o n d s t o t h e f a c t s o f t h i s c a s e : 

"Example 1: SP-1 d e l i v e r s goods t o D e b t o r i n a 
t r a n s a c t i o n c o n s t i t u t i n g a ' c o n s i g n m e n t ' as d e f i n e d 
i n S e c t i o n 9-102. SP-1 does n o t f i l e a f i n a n c i n g 
s t a t e m e n t . D e b t o r t h e n g r a n t s a s e c u r i t y i n t e r e s t i n 
t h e goods t o SP-2. SP-2 f i l e s a p r o p e r f i n a n c i n g 
s t a t e m e n t . A s s u m i n g D e b t o r i s a mere b a i l e e , as i n 
a ' t r u e ' c o n s i g n m e n t , D e b t o r w o u l d n o t have any 
r i g h t s i n t h e c o l l a t e r a l (beyond t h o s e o f a b a i l e e ) 
so as t o p e r m i t SP-2's s e c u r i t y i n t e r e s t t o a t t a c h 
t o any g r e a t e r r i g h t s . N e v e r t h e l e s s , u n d e r t h i s 
s e c t i o n , f o r p u r p o s e s o f d e t e r m i n i n g t h e r i g h t s o f 
D e b t o r ' s c r e d i t o r s , D e b t o r i s deemed t o a c q u i r e 
SP-1's r i g h t s . A c c o r d i n g l y , SP-2's s e c u r i t y i n t e r e s t 
a t t a c h e s , i s p e r f e c t e d by t h e f i l i n g , and, u n d e r 
S e c t i o n 9-322, i s s e n i o r t o SP-1's i n t e r e s t . " 

H e r e , "SP-1" i s t h e p l a i n t i f f s , t h e " D e b t o r " i s R e p r o d u c t i o n 

G a l l e r i e s / T S R I m p o r t s , and "SP-2" i s Hudson C a p i t a l . 

F o l l o w i n g t h e e x a m p l e , t h e p l a i n t i f f s e x e c u t e d a c o n s i g n m e n t 

agreement w i t h R e p r o d u c t i o n G a l l e r i e s . R e p r o d u c t i o n G a l l e r i e s 

t h e n went o u t o f b u s i n e s s , and E s f a h a n i p e r m i t t e d t h e r u g s 

t h a t had been c o n s i g n e d t o R e p r o d u c t i o n G a l l e r i e s t o be moved 
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t o O l d M o b i l e F u r n i t u r e i n a t r a n s a c t i o n c o n s t i t u t i n g a n o t h e r 

c o n s i g n m e n t . 5 

C o n t i n u i n g w i t h t h e e x a m p l e , t h e p l a i n t i f f s n e v e r f i l e d 

a f i n a n c i n g s t a t e m e n t r e l a t i n g t o t h e c o n s i g n e d r u g s . TSR 

I m p o r t s t h e n g r a n t e d Hudson C a p i t a l a s e c u r i t y i n t e r e s t i n and 

t o " ( i ) a l l o f t h e M e r c h a n d i s e l o c a t e d i n t h e S t o r e ; ( i i ) a l l 

P r o c e e d s ; and ( i i i ) a l l p r o c e e d s a r i s i n g t h e r e f r o m . " Hudson 

5The t e r m " c o n s i g n m e n t " i s d e f i n e d i n § 7 - 9 A - 1 0 2 ( 2 0 ) , A l a . 
Code 1975, as 

"a t r a n s a c t i o n , r e g a r d l e s s o f i t s f o r m , i n w h i c h a 
p e r s o n d e l i v e r s goods t o a m e r c h a n t f o r t h e p u r p o s e 
o f s a l e a n d : 

"(A) t h e m e r c h a n t : 

" ( i ) d e a l s i n goods o f t h a t k i n d u n d e r 
a name o t h e r t h a n t h e name o f t h e p e r s o n 
m a k i n g d e l i v e r y ; 

" ( i i ) i s n o t an a u c t i o n e e r ; and 

" ( i i i ) i s n o t g e n e r a l l y known by i t s 
c r e d i t o r s t o be s u b s t a n t i a l l y engaged i n 
s e l l i n g t h e goods o f o t h e r s ; 

"(B) w i t h r e s p e c t t o e a c h d e l i v e r y , t h e 
a g g r e g a t e v a l u e o f t h e goods i s $1,000 o r more a t 
t h e t i m e o f d e l i v e r y ; 

"(C) t h e goods a r e n o t consumer goods 
i m m e d i a t e l y b e f o r e d e l i v e r y ; and 

"(D) t h e t r a n s a c t i o n does n o t c r e a t e a s e c u r i t y 
i n t e r e s t t h a t s e c u r e s an o b l i g a t i o n . " 
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C a p i t a l t h e n f i l e d a p r o p e r f i n a n c i n g s t a t e m e n t as t o i t s 

i n t e r e s t i n t h e m e r c h a n d i s e o f O l d M o b i l e F u r n i t u r e and t h e 

p r o c e e d s a r i s i n g f r o m t h e s a l e o f t h a t m e r c h a n d i s e . F o l l o w i n g 

t h e l a n g u a g e o f t h e e x a m p l e , " [ a ] c c o r d i n g l y , [ H u d s o n 

C a p i t a l ' s ] s e c u r i t y i n t e r e s t a t t a c h e s , i s p e r f e c t e d by t h e 

f i l i n g , and, u n d e r S e c t i o n 9-322, i s s e n i o r t o [ t h e 

p l a i n t i f f s ' ] i n t e r e s t . " § 7-9A-319 O f f . Cmt. See a l s o § 7-

9 A - 3 2 2 ( a ) ( 2 ) ("A p e r f e c t e d s e c u r i t y i n t e r e s t ... has p r i o r i t y 

o v e r a c o n f l i c t i n g u n p e r f e c t e d s e c u r i t y i n t e r e s t " ) . 

Thus, Hudson C a p i t a l , as a p u r c h a s e r f o r v a l u e o f goods f r o m 

a c o n s i g n e e , d i d n o t p o s s e s s and s e l l t h e r u g s i n v i o l a t i o n o f 

t h e p l a i n t i f f s ' r i g h t s t o t h e r u g s . 

The p l a i n t i f f s make s e v e r a l a r g u m e n t s as t o why t h e 

example f r o m § 7-9A-319 does n o t a p p l y t o t h e f a c t s o f t h i s 

c a s e . F i r s t , t h e p l a i n t i f f s a r g u e t h a t TSR I m p o r t s n e v e r was 

a c o n s i g n e e o f t h e r u g s and t h a t , t h e r e f o r e , TSR I m p o r t s n e v e r 

o b t a i n e d any r i g h t s i n t h e r u g s t h a t u n d e r § 7-9A-319 i t c o u l d 

t r a n s f e r t o Hudson C a p i t a l . T h i s argument i s p r e m i s e d on t h e 

p l a i n t i f f s ' c o n t e n t i o n t h a t t h e r u g s were c o n s i g n e d o n l y t o 

C l a r k e i n d i v i d u a l l y and t h a t t h i s c o n s i g n m e n t n e v e r e x p i r e d . 6 

6The p l a i n t i f f s , i n t h e i r r e p l y b r i e f , a s s e r t t h a t Hudson 
C a p i t a l has " a d m i t t [ e d ] t h a t [ t h e p l a i n t i f f s ] c o n s i g n e d t h e 
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T h i s c o n t e n t i o n i s u n s u p p o r t e d b y t h e e v i d e n c e b e c a u s e t h e 

c o n s i g n m e n t agreement c l e a r l y s t a t e s t h a t " [ t ] h i s a greement i s 

made and e n t e r e d i n t o e f f e c t i v e as o f t h i s t h e 1 5 [ t h ] day o f 

J a n u a r y , 2001 by and be t w e e n Woven T r e a s u r e s and R e p r o d u c t i o n 

G a l l e r i e s , I n c . , " and C l a r k e s i g n e d t h e agreement o n l y "as 

r e p r e s e n t i n g R e p r o d u c t i o n G a l l e r i e s , I n c . " A d d i t i o n a l l y , none 

o f t h e c o n s i g n m e n t s l i p s l i s t e d C l a r k e as t h e c o n s i g n e e , 

w h ereas a t l e a s t one s l i p l i s t e d " R e p r o d u c t i o n G a l l e r i e s / O l d  

M o b i l e F u r n i t u r e " as t h e c o n s i g n e e . (Emphasis added.) 

Even a p a r t f r o m t h e f a c t t h a t one o f t h e c o n s i g n m e n t 

s l i p s l i s t e d O l d M o b i l e F u r n i t u r e as a c o n s i g n e e , we f i n d t h a t 

a c o n s i g n m e n t between t h e p l a i n t i f f s and TSR I m p o r t s (d/b/a 

O l d M o b i l e F u r n i t u r e ) a r o s e when t h e p l a i n t i f f s p e r m i t t e d 

C l a r k e t o move t h e r u g s f r o m R e p r o d u c t i o n G a l l e r i e s t o O l d 

M o b i l e F u r n i t u r e and t o d i s p l a y t h e r u g s a t t h a t s t o r e on a 

c o n s i g n m e n t b a s i s . Under Alabama l a w , a " c o n s i g n e e " i s "a 

C a r p e t s o n l y t o R i c k C l a r k e , " and t h e y s u p p o r t t h i s a s s e r t i o n 
w i t h a c i t a t i o n t o page one o f Hudson C a p i t a l ' s b r i e f . See 
p l a i n t i f f s ' r e p l y b r i e f , a t p. 1. The p l a i n t i f f s ' a s s e r t i o n 
i s w i t h o u t m e r i t . Page one o f Hudson C a p i t a l ' s b r i e f m e r e l y 
s t a t e s t h a t " E s f a h a n i 'as r e p r e s e n t a t i v e f o r Woven T r e a s u r e s ' 
e n t e r e d i n t o an agreement w i t h R i c k C l a r k e 'as r e p r e s e n t a t i v e 
f o r R e p r o d u c t i o n G a l l e r i e s , I n c . ' f o r t h e c o n s i g n m e n t o f r u g s , 
t h e d e s c r i p t i o n o f w h i c h i s s e t o u t i n a d i f f e r e n t s e t o f 
doc u m e n t s . " Hudson C a p i t a l ' s b r i e f , a t p. 1. 
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m e r c h a n t t o w h i c h goods a r e d e l i v e r e d i n a c o n s i g n m e n t , " § 7-

9 A - 1 0 2 ( 1 9 ) , A l a . Code 1 9 7 5 , and t h e r e i s no r e q u i r e m e n t t h a t 

a c o n s i g n m e n t be i n w r i t i n g ; t h e t e r m " c o n s i g n m e n t " i s d e f i n e d 

i n § 7 - 9 A - 1 0 2 ( 2 0 ) , A l a . Code 1 9 7 5 , as "a t r a n s a c t i o n , 

r e g a r d l e s s o f i t s f o r m , i n w h i c h a p e r s o n d e l i v e r s goods t o a 

m e r c h a n t f o r t h e p u r p o s e o f s a l e ( Emphasis added.) See 

a l s o B l a c k ' s Law D i c t i o n a r y 327 ( 8 t h ed. 2004) ( d e f i n i n g 

" c o n s i g n e e " as " [ o ] n e t o whom goods a r e c o n s i g n e d , " and 

" c o n s i g n " as " [ t ] o t r a n s f e r t o a n o t h e r ' s c u s t o d y o r c h a r g e " ) ; 

35 C.J.S. F a c t o r s § 1 ("A ' c o n s i g n m e n t ' e x i s t s where a 

c o n s i g n o r l e a v e s h i s o r h e r p r o p e r t y w i t h a c o n s i g n e e who i s 

s u b s t a n t i a l l y engaged i n s e l l i n g t h e goods o f o t h e r s , and w i l l 

work t o s e l l t h e goods on b e h a l f o f t h e c o n s i g n o r . " ) . 

H e r e , t h e p l a i n t i f f s i n t h e i r a t t e m p t t o e s t a b l i s h t h a t 

Hudson C a p i t a l had p o s s e s s i o n o f t h e i r r u g s l i k e w i s e 

e s t a b l i s h e d t h a t t h e i r r u g s were d e l i v e r e d t o O l d M o b i l e 

F u r n i t u r e f o r t h e p u r p o s e o f s a l e . Thus, we c o n c l u d e t h a t a 

c o n s i g n m e n t between t h e p l a i n t i f f s and TSR I m p o r t s a r o s e . TSR 

I m p o r t s had t h e a b i l i t y t o t r a n s f e r t o Hudson C a p i t a l u n d e r § 

7-9A-319 r i g h t s and t i t l e t o t h e r u g s i d e n t i c a l t o t h o s e o f 

t h e p l a i n t i f f s . 
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The p l a i n t i f f s a l s o c o n t e n d t h a t t h e example f r o m § 7-9A-

319 i s i n a p p l i c a b l e t o t h e p r e s e n t c a s e by a r g u i n g t h a t t h e 

example s t a t e s t h a t "SP-1 d e l i v e r s goods t o D e b t o r , " and i n 

t h i s c a s e t h e y d i d n o t a c t u a l l y " d e l i v e r " t h e r u g s t o O l d 

M o b i l e F u r n i t u r e b e c a u s e C l a r k e moved t h e r u g s . We f i n d t h i s 

argument t o be w i t h o u t m e r i t . F i r s t , t h e a c t u a l t e x t o f § 7-

9A-319 does n o t use t h e t e r m " d e l i v e r " ; r a t h e r , i t m e r e l y 

r e f e r s t o a s i t u a t i o n i n w h i c h " t h e goods a r e i n t h e 

p o s s e s s i o n o f t h e c o n s i g n e e . " Such a s i t u a t i o n e x i s t s h e r e . 

S e c o n d , t h e t e r m " d e l i v e r y " i s d e f i n e d i n § 7 - 1 - 2 0 1 ( 1 5 ) , 

" G e n e r a l D e f i n i t i o n s , " as " v o l u n t a r y t r a n s f e r o f p o s s e s s i o n . " 

H e r e , i t i s u n d i s p u t e d t h a t t h e p l a i n t i f f s v o l u n t a r i l y 

t r a n s f e r r e d p o s s e s s i o n o f t h e r u g s t o O l d M o b i l e F u r n i t u r e . 

F i n a l l y , t h e p l a i n t i f f s c o n t e n d t h a t t h e example f r o m § 

7-9A-319 i s i n a p p l i c a b l e b e c a u s e TSR I m p o r t s d i d n o t own t h e 

r u g s , and, t h e r e f o r e , t h e y s a y , TSR I m p o r t s d i d n o t g r a n t 

Hudson C a p i t a l a s e c u r i t y i n t e r e s t i n t h e r u g s . T h i s argument 

i s b a s e d on t h e e x p r e s s t e r m s o f t h e s e c u r i t y a g r e e m e n t , w h i c h 

s t a t e t h a t TSR I m p o r t s g r a n t s a s e c u r i t y i n t e r e s t i n and t o 

" a l l o f t h e M e r c h a n d i s e l o c a t e d i n t h e S t o r e " and t h e n d e f i n e 

" M e r c h a n d i s e " as " a l l o f M e r c h a n t ' s owned r e t a i l i n v e n t o r y 
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l o c a t e d a t t h e S t o r e on t h e S a l e Commencement Date " 

(Emphasis added.) I n s h o r t , t h e p l a i n t i f f s a r g u e t h a t t h e 

s e c u r i t y agreement does n o t c o v e r t h e c o n s i g n e d r u g s b e c a u s e 

TSR I m p o r t s d i d n o t own t h e r u g s . 

We f i n d t h i s argument u n p e r s u a s i v e b e c a u s e TSR I m p o r t s , 

as a c o n s i g n e e o f t h e r u g s , i s "deemed t o have r i g h t s and 

t i t l e t o t h e goods i d e n t i c a l t o t h o s e t h e c o n s i g n o r had" f o r 

p u r p o s e s o f d e t e r m i n i n g t h e r i g h t s o f p u r c h a s e r s f o r v a l u e o f 

goods s u c h as Hudson C a p i t a l . § 7-9A-319(a) ( e m p h a s i s a d d e d ) . 

I n a d d i t i o n , t h e t e r m "owned" i s n o t d e f i n e d i n t h e s e c u r i t y 

a g r e e m e n t , b u t t h e t e r m "own" i s d e f i n e d i n B l a c k ' s Law  

D i c t i o n a r y as " [ t ] o r i g h t f u l l y have o r p o s s e s s as p r o p e r t y ; t o 

have l e g a l t i t l e t o . " B l a c k ' s Law D i c t i o n a r y 1137 ( 8 t h ed. 

2 0 0 4 ) . H e r e , TSR I m p o r t s r i g h t f u l l y p o s s e s s e d t h e r u g s as a 

c o n s i g n e e , and i t was deemed t o have t i t l e t o t h e r u g s 

i d e n t i c a l t o t h a t o f Woven T r e a s u r e s , t h e c o n s i g n o r . See § 7-

9 A - 3 1 9 ( a ) . We c o n c l u d e t h a t TSR I m p o r t s g r a n t e d Hudson 

C a p i t a l a s e c u r i t y i n t e r e s t i n t h e c o n s i g n e d r u g s . 

The p l a i n t i f f s f u r t h e r a r g u e t h a t i f Hudson C a p i t a l i s 

f o u n d t o have a s e c u r i t y i n t e r e s t i n t h e r u g s , i t s i n t e r e s t i s 

i n f e r i o r t o t h e i r u n p e r f e c t e d s e c u r i t y i n t e r e s t b e c a u s e Hudson 
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C a p i t a l p e r f e c t e d i t s i n t e r e s t i n t h e r u g s a f t e r t h e 

l i q u i d a t i o n s a l e had ended and some o f o r a l l t h e r u g s had 

been s o l d . S p e c i f i c a l l y , t h e p l a i n t i f f s c o n t e n d : 

" S i n c e Hudson's p u t a t i v e s e c u r i t y i n t e r e s t i n t h e 
C a r p e t s ( t h e o r i g i n a l p u t a t i v e c o l l a t e r a l ) was 
u n p e r f e c t e d a t a l l t i m e s t h r o u g h t h e S a l e , and 
v a n i s h e d upon p u r c h a s e by consumers o f e a c h C a r p e t 
d u r i n g t h e S a l e p u r s u a n t t o § 7 - 9 A - 3 2 0 ( a ) [ 7 ] ... 
Hudson c a n n o t p e r f e c t a, o r o b t a i n a p e r f e c t e d , 
s e c u r i t y i n t e r e s t i n t h e ' p r o c e e d s ' a f t e r t h e 
C a r p e t s had p r e v i o u s l y been s o l d d u r i n g t h e S a l e . " 

P l a i n t i f f s ' b r i e f , a t p. 70. T h i s argument i s w i t h o u t m e r i t 

b e c a u s e Hudson C a p i t a l ' s s e c u r i t y i n t e r e s t i n t h e r u g s 

a t t a c h e d b e f o r e t h e s a l e began and c o n t i n u e d a f t e r t h e r u g s 

had been d i s p o s e d o f . S e c t i o n 7 - 9 A - 3 1 5 ( a ) , A l a . Code 1975, 

c l e a r l y p r o v i d e s t h a t "(1) a s e c u r i t y i n t e r e s t ... c o n t i n u e s 

i n c o l l a t e r a l n o t w i t h s t a n d i n g s a l e ... o r o t h e r d i s p o s i t i o n 

t h e r e o f ... and (2) a s e c u r i t y i n t e r e s t a t t a c h e s t o any 

i d e n t i f i a b l e p r o c e e d s o f c o l l a t e r a l . " The p l a i n t i f f s ' 

r e l i a n c e on § 7-9A-320(a) t o a r g u e t h a t Hudson C a p i t a l ' s 

s e c u r i t y i n t e r e s t i n t h e m e r c h a n d i s e " v a n i s h e d upon p u r c h a s e 

by c o n s u m e r s " i s m i s g u i d e d b e c a u s e § 7-9A-320 s t a t e s o n l y t h a t 

7 S e c t i o n 7-9A-320(a) p r o v i d e s , i n p e r t i n e n t p a r t : "[A] 
b u y e r i n o r d i n a r y c o u r s e o f b u s i n e s s ... t a k e s f r e e o f a 
s e c u r i t y i n t e r e s t c r e a t e d by t h e b u y e r ' s s e l l e r , even i f t h e 
s e c u r i t y i n t e r e s t i s p e r f e c t e d and t h e b u y e r knows o f i t s 
e x i s t e n c e . " 

24 



1080296 

a b u y e r i n t h e o r d i n a r y c o u r s e o f b u s i n e s s t a k e s f r e e o f a 

s e l l e r ' s s e c u r i t y i n t e r e s t i n t h e g o o d s , n o t t h a t t h e s e l l e r ' s 

s e c u r i t y i n t e r e s t v a n i s h e s . A c c o r d i n g l y , when Hudson C a p i t a l 

p e r f e c t e d i t s s e c u r i t y i n t e r e s t i n t h e r u g s , i t a l s o p e r f e c t e d 

i t s s e c u r i t y i n t e r e s t i n any p r o c e e d s f r o m t h e s a l e o f t h e 

r u g s , and t h e f a c t r e m a i n s t h a t t h e p l a i n t i f f s n e v e r f i l e d a 

f i n a n c i n g s t a t e m e n t r e f l e c t i n g t h e i r s e c u r i t y i n t e r e s t i n t h e 

r u g s . 

B a s e d on t h e f o r e g o i n g , t h e p l a i n t i f f s ' c l a i m s o f 

c o n v e r s i o n , t r e s p a s s t o p r o p e r t y , u n j u s t e n r i c h m e n t , 

n e g l i g e n c e , and w a n t o n n e s s must a l l f a i l b e c a u s e Hudson 

C a p i t a l has a s u p e r i o r s e c u r i t y i n t e r e s t i n t h e c o n s i g n e d 

r u g s . A c c o r d i n g l y , t h e t r i a l c o u r t d i d n o t e r r i n e n t e r i n g a 

summary j u d g m e n t i n f a v o r o f Hudson C a p i t a l as t o a l l t h e 

p l a i n t i f f s ' c l a i m s . 8 

8We p r e t e r m i t d i s c u s s i o n o f w h e t h e r Hudson C a p i t a l 
c o n s t i t u t e d a g o o d - f a i t h p u r c h a s e r o f t h e r u g s u n d e r § 7-2¬
403, A l a . Code 1975, b e c a u s e we c o n c l u d e t h a t Hudson C a p i t a l 
had a s u p e r i o r s e c u r i t y i n t e r e s t i n t h e r u g s . A d d i t i o n a l l y , 
Hudson C a p i t a l does n o t r e s p o n d t o t h e p l a i n t i f f s ' a r g u m e n t s 
t h a t t h e t r i a l c o u r t e r r e d i n g r a n t i n g Hudson C a p i t a l ' s 
s u p p l e m e n t a l summary-judgment m o t i o n , i n w h i c h i t a r g u e d t h a t 
t h e p l a i n t i f f s ' c l a i m s were b a r r e d by t h e d o c t r i n e o f j u d i c i a l 
e s t o p p e l . T h i s C o u r t need n o t r e v i e w t h e o r d e r o f t h e t r i a l 
c o u r t i n s o f a r as i t g r a n t e d t h e s u p p l e m e n t a l summary-judgment 
m o t i o n b e c a u s e we a f f i r m t h e t r i a l c o u r t ' s i n i t i a l summary 
j u d g m e n t and i t s d i s m i s s a l o f a l l t h e p l a i n t i f f s ' c l a i m s w i t h 
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C o n c l u s i o n 

We a f f i r m t h e t r i a l c o u r t ' s summary j u d g m e n t i n f a v o r o f 

Hudson C a p i t a l . 

AFFIRMED. 

Cobb, C . J . , and W o o d a l l , P a r k e r , and Shaw, J J . , c o n c u r . 

p r e j u d i c e . 
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