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Roger Dixon was convicted of attempted murder and of
discharging a firearm into an occupied vehicle.' Dixon filed
a motion for a new trial alleging, among other things,
{1} that several jurors failed to tLruthfully answer questions
during wveoir dire, and (2} that the trial c¢ourt improperly
restricted Dixon's cross—-examination of a prosecution witness.
Dixon's motion for a new trial was denied after an evidentiary
hearing. The Court of Criminal Appeals affirmed Dixon's
convictions and sentences by an unpublished memcocrandum, from

which Judge Welch dissented, with an opinion. Dixcn v. State,

[No. CR-06-1%16, June 27, 2008] = So. 3d  (Ala. Crim.
App. 2008) (Welch, J., dissenting).
Dixon filed a petition for a writ of <certiorari

contending, among other things, that the decision of the Court

of Criminal Appeals conflicts with Ex parte Dobyne, 805 So. 2d

763 (Ala. 2001), and Tomlin v. State, 695 So. 2d 157 (Ala.

Crim, App. 1996), regarding Dixcon's ¢claims that several jurors

'Dixon was sentenced to 20 years' imprisonment on the
attempted-murder charge; that sentence was split, and Dixcn
was ordered fTo serve 5 years in priscon, followed by 5 years'
supervised probation. On the discharging-a-firearm charge, he
was sentenced to 10 vyvears' imprisonment, which sentence was
also split, and he was ordered to serve 3 years 1n prison
followed by 5 years' supervised probaticn. The two sentences
were to be served concurrently.
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failed to truthfully answer gquesticns during volr dire. We
reverse and remand. In light of our disposition of Dixon's
argument regarding the wvoir dire of one of the jurors, we
pretermit consideration of Dixon's cther clalims.

I. Facts

In light of the nature of the digpositive issue, only a
brief summary of the substantive facts 1s necessary. Between
June 2004 and May 2005, Dixon had repeated altercations with
David Jackson concerning Dixon's relationship with Jackson's
estranged wife. During the early morning hours cof May 14,
2005, Dixon encountered Jackson and Brad Carey at a
convenience store.

At trial, Dixon testified and disputed the State's
versicn of the facts regarding his encounter with Jackson and
Carey., According to Jackson, Dixon threatened to kill him,
fired several gunshots, one of which struck Carey's vehicle,
and then chased Carey and Jackson in his wehicle at a high
rate of speed when they left the convenience store. In
contrast, Dixon testified that he fired his gun intc the air

during the encounter because he was afraid of Jackson and
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Carey and that he did not follow Jackson and Carey when they
left the convenience store.

As to the dispositive issue in this case, Dixon contends
that L.A., who served as a Jjuror at his trial, failed to
respond correctly to the following gquestion asked during
volir dire of the venire:

"Have you or a member of your immediate family
ever been a criminal defendant in a criminal case in
either the district court or the circuit court in
this county where [the district attcrney cor any of
his assistants] prosecuted the case?"”

L.A. did not respond to this guestion; however, criminal
charges were pending against her at the time of Dixon's trial.
About two months before Dixon's trial, L.A. had been twice
charged by family members with a misdemeancr.” The charges
had been served on L.A., and she had posted an appearance bond
in each case. About a week before Dixon's trial, L.A.,'s case
had been continued by tLhe trial court. At Lthe time of Dixon's

trial, L.A, versonally was engaged 1in discussing the

dispeosition of the <c¢harges with the district attorney.

“The <charge 1in each «case was making a harassing
communicaticon, 1in violation of Ala. Code 1975, & 13A-11-8(b).
The charges were filed by L.A.'s teenage daughter and her
former huskand and related tc a family dispute.

4
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Shortly after Dixon's trial, L.A.'s case was placed 1in
pretrial diversion status.

At the hearing on Dixcon's motion for a new trial, the
trial court heard testimony Ifrom L.A. and from Dixon's trial
counsel., The trial court did not make any written findings of
fact as to the claim regarding L.A.'s failure to disclose the
pending criminal charges in response Lo the guesticn posed con
volr dire and did not indicate on the record the basis for its
decision denying Dixon's motion for a new trial. Comments by
the trial court at the hearing suggest that it thought the
gquestion asked during voir dire was ambiguous.

I71. Standard of Review

In Ex parte Dobyvne, 805 So. 2d at 772, this Court stated:

"[Tlhe proper standard te¢e apply 1in determining
whether a party is entitled tc a new Ltrial in this
circumstance [where a Juror fails to respond
correctly to a question on voir dire] is 'whether
the defendant might have been prejudiced by a
veniremember's failure to make a proper response.'
Ex parte Stewart, 6592 So. 2d [122] at 124 [(Ala.
19¢93)]. Further, the determinaticon of whether a
party might have bkeen prejudiced, i.e., whether
there was probable prejudice, is a matter within the
trial court's discretion.”

Id. See also Revnolds v. City of Birmingham, 723 So. 2d 822,

824 (Ala. Crim. App. 1998) ("'[Tlhe ruling of the trial judge
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denying a moticn for new trial will not be disturbed 1In the
absence of a showing of abuse of discretion, and this Court
will indulge every presumption in favor of the correctness of

his ruling.'"™ {(quoting Holt v. State, 3248 S5o. 2d 870, 875

(Ala, Crim, App. 1977))).

ITT. Analysis

Dixon contends that the trial court should have granted
his moticn for a new trial hecause L.A., who served on the
jury that convicted him, failed to respond to the above-
referenced question during voir dire. As noted, the trial
court did not make any written findings of fact as to this
issue and did not indicate on the record the basis for its
decision to deny Dixon's motion fcr a new trial, which was
grounded, in part, on L.A.'s failure to respond to the
question. In affirming Dixon's conviction, the Court of
Criminal Appeals concluded that L.A.'s failure to disclose
information akout the ¢riminal charges pending against her was
inadvertent, rather than willful. That court alsc determined
that there was no prejudice to Dixon by L.A.'s failure to
respond kecause she later testified that the fact that charges

were pending against her did not affect her wverdict. We
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granted certiorari to review Dixon's claim that the decision
of the Ccourt of Criminal Appeals conflicts with Dobvne and
Tomlin.

In Dcocbyne, this Court explained the standard for granting
a new trial based on a jurer's failure to answer guestions on
volir dire truthfully:

"The proper standard for determining whether
juror misconduct warrants a new trial, as set out by
this Court's precedent, i1s whether the misconduct
might have prejudiced, not whether it actually did
prejudice, the defendant. See Ex parte Stewart, 659
So. 2d 122 (Ala. 1993) .... The 'might-have-been-
prejudiced' standard, of course, casts a 'lighter'
burden on the defendant than the actual-prejudice
standard. See Tomlin v. State, supra, 6825 5o0. 2d at
170.

"Tt 15 ftrue that the parties 1in a case are
entitled to true and honest answers Lo tLheir
questions on wvoir dire, so that they may exercise
their peremptory strikes wisely. ... However, not
every failure to respond properly to questions
propounded during voilr dire 'automatically entitles
[the defendant] fto a new trial or reversal of the
cause c¢n appeal.' Freeman v. Hall, 286 Ala. 161,
l66, 238 So. 2d 330, 335 (1870} .... As stated
previously, the proper standard to apply in
determining whether a party 1s entitled to a new
trial in this circumstance is 'whether the defendant
might have bkheen prejudiced by a veniremember's

failure Lo make a proper response.' Ex parte
Stewart, 659 S50. Z2d at 124. Further, the

determination of whether & party might have bheen
prejudiced, i.e., whether Lthere was probkable
prejudice, 1is a matter within the trial court's
discretion.
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"'"The determinaticn of whether the
complaining party was prejudiced by a
juror's failure to answer voir dire
gquestions 1s a matter within the discretion
of the trial court and will not be reversed
unless the ¢ourt has abused its discretion.
Some of the factors that this Ccurt has
approved for using to determine whether
there was ©probhable prejudice include:
"temporal remoteness of the matter inguired
about, the ambiguity of the gquestiocon
propounded, the prospective Jjuror's
inadvertence or willfulness in falsifying
or failing to answer, the failure of the
juror to recollect, and the materiality of
the matter inquired about.™'

"Union Mortgage Co. v. Barlow, 595 So. 2d [1335] at
1342-43 [(Ala. 19%4)y]....

"The form of prejudice that would entitle a
party tc zrelief for a Juror's nondisclosure oz
falsification in wvoir dire would be its effect, 1if
any, to cause the party to forgo challenging the
juror for cause or exercising a peremptory challenge
to strike the juror. Ex parte Ledbetter, 404 Sco. 2d
731 (Ala. 1981) .... If the party establishes that
the Jjurcr's disclosure of +the truth wculd have
caused the party either tc (successfully) challenge
the Jjuror for cause or to exercise a peremptory
challenge to strike the Jjuror, then the party has
made a prima faclie showing of prejudice. Id. Such
prejudice can be established by the obvious tendency
of the true facts to bilias the Juror, as 1in
Ledbetter, supra, or by direct testimony of trial
counsel that the true facts would have prompted a
challenge against the Juror, as 1n State v. Freeman,
605 So. 2d 1258 (Ala. Crim. App. 19982)."

Dobyne, 805 So. 2d at 771-73 (footnote omitted; emphasis

added) .
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In Tcmlin, a case cited with approval 1in Dobyne, the
Court of Criminal Appeals discussed in detail the applicatiocn
of the might-have-been-prejudiced standard to a Juror's
failure to answer correctly gquesticns posed on volr dire
concerning the juror's ties te law enforcement and the juror's
experience as a victim of a crime. That court stated:

"'"We start with the basic constituticnal premise
that every person is entitled tc an impartial jury
[pursuant to the Sixth Amendment to the United
States Constitution].' Knight v. State, 675 So. 2d
487, 493-94 (Ala. Cr. App. 1858h)y (... "It is
fundamental to our system of impartial Jjustice that
"'"[plarties have a right tc have guesticons answeresd
truthfully by prospective jurors to enable them to
exercise thelr discretion wisely in exercising their
peremptory strikes. '™ ' State v. Freeman, 605 So. 2d
1258, 1259 (Ala. Cr. App. 1892) (guoting Ex parte
O'lLeary, 438 So. 2d 1372, 1373 (Ala. 1983), guoting
in turn Ex parte O'lLearvy, 417 So. 2d 232, 240 (Ala.

1982})) . "Voir dire' 1s an ancient phrase which
literally means 'to speak the truth.’ W. LaFave &
J. Israel, Criminal Procedure & 22.3{(a) (2d. ed.
1982y . '"Where the party has examined the Jjurors

congcerning their gualifications, and they do not
answer truly, it 1s manifest that he is deprived of
his right of challenge for cause, and 1s deceived
into foregoing his right of peremptory challenge.,"!
Ex parte Ledbetter, 404 So. 2d 731, 7332 (Ala. 1981)
(quoting Leach v. State, 31 Ala. App. 390, 18 Sc. 2d
285, cert. denied, 245 Ala. 539, 18 So. 24 28S
(19443 ). 'Failure to enforce the right to elicit
from prospective jurors truthful answers to material
guestions renders hollcow the right o¢f peremptory
challenge.' Knight wv. State, 675 So. 2d at 494
(quoting Mitchell wv. State, 458 So. 2Z2d 819, 821
(Fla, Dist. Ct. App. 1984})).
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"In addressing Lhe issue whether a defendant was
deprived of the right to exercise peremptory strikes
based on truthful answers from prospective jurors,
the Alakbama Supreme Court recently reiterated the
test to be 'whether the defendant might have been
prejudiced by a veniremember's failure to make a
proper response.' EX parte Stewart, 659 S5o0. 2d 122,
124 (Ala. 1993} (emphasis added). This test casts a
'"light burden' on the defendant. e

Tomlin, &%% So. 2d at 169-70,

In Lhe present case, we conclude that the trial court
exceeded its discretion in denying Dixon's moticn for a new
trial based on L.A.'s failure to disclose in response to a
question on volir dire that criminal charges were pending
againsgt her. An analysis of tThe Dobyne factors reveals that
most of those factors indicate that Dixon was prejudiced by
L.A.'s failure to respond.

The matter was not tempcrally remote -- the ¢riminal
charges had been filed less than two months before Dixon's
trial and Lhey were still under pending at the time of Dixon's
trial.

As to the ambiguity of the gquestion propounded, we
conclude that the question was gsufficiently definite to
require an affirmative response from L.A. At the evidentiary

hearing on Dixon's motion for a new trial, L.&. testified that

10
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her understanding of the guestion was such that 1t did noct
require an affirmative answer, but the record simply does not
provide adequate suppoeort for this assertion. L.A. did not
offer a single reason she would understand the question to not
reguire an affirmative response; instead, she offered a
shifting series of explanations for her failure to respond
affirmatively to the question, including (1) that she had not
been arrested, but had merely been "served papers,” (2) that
she was not aware that the charges were c¢riminal charges
because they related to a family dispute, (3} that the matter
"wasn't troukle with the law, it was a family member,"” and (4)
that she knew that the charges were going to be dropped.’ We
find these "hairsplitting" explanations Lo be wholly
inadequate, especially in light of L.A.'s testimony that she
herself had been negotiating with the district attorney about
the disposition of those pending charges before Dixon's trial
and that she was aware that her case had been continued on

April 3, 2007, approximately one week before the start of

"Although the trial court made no express finding on this
factor, it indicated at the hearing that the question applied
only to ¢ases that had been "prosecuted," not to situations
where the venliremember was "just charged with an offense."”
L.A. did not make that distinction in any of her explanations
for not responding to the guestion,

11
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Dixon's trial. At a minimum, the question was framed so as Lo
reguire L,A., to mention the charges.’

Even if the guestion was ambiguous, however, the district
attorney cculd have avoided the need for a new Lrial had he
disclosaed the fact of the pending charges when L.A., failed to
respond affirmatively to the question. The district attorney
himself was negotiating the disposgsition of L.A.'s cases, and
the prosecutor in this case has never denied knowledge of the
pending charges against L.A. Although various Alabama courts

have held that the State doeg not have a general obligation to

"We note that other veniremembers appeared to err in the
direction of treating wvarious volr dire guestions as over-
inclusive and of disclosing remote events or relaticnships
that were arguably responsive to the question, In response to
the question at issue, one veniremember disclosed a
prosecution of a relative (not a member of her immediate
family}). Likewise, several jurors responded brcoadly to a set
of more general gquestions about the district attorney's
office's handling of bad-check cases and c¢hild-support
collection, L.A, could not have heard those responses and
honestly believed that her crampesd interpretaticn of the
gquestion posed was legitimate.

We alsc note that L.A. did not respond to the following
gquestion, which would seem to require disclosure of the
pending c¢harges and L.A.'s ongolng negotiations with the
district attorney's office:

"Now do any of you know any reason why if you
were selected as a Juror in this case that you could
not give both the defendant and the State of Alabama
a fair and impartial trial?"”

12
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disclcse information on veniremembers,” fairness dictates that
the State cannot stand mute when a juror fails fTo respond (or
responds incorrectly) to a guestion on voir dire and the
prosecutor is aware of Lhe true facts.

In Wright v. State, 678 So. 24 1216 (Ala. Crim. App.

1996), the Court of Criminal Appeals reversed a conviction
because one of the jurors failled to disclose a close family
relationship with a staff member in the district attorney's
office, who was present in the courtroom. The court stated:

"We might have found [the Juror's] silence
harmless and that the appellant suffered no
prejudice ... were 1t not for the silence ¢f J[the
staff member]. ... [W]le find the appearance of
probable prejudice existed where both a member of
the district attorney's staff, who was seated at the
prosecution's table and who participated in Jjury
selection, and a juror failed to disclose
information ingquired about during voir dire relevant
to the defense in exercising 1ts peremptory
strikes.™

678 So. 2d at 1220. See also Tomlin, 695 So. 2d at 176 (Jjurcr
failed to disclose pending drug-possession charge; there was

no indication that prosecutors knew of the pending criminal

"See, e.g., McGowan v. State, 990 So. 2d 931, %67 (Ala.
Crim., App. 2003) (State has no duty to disclose information on
prospective jurcrs; State has no duty to disclose information
available to the defendant from other sources, including
questions on voir dire).

13
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charge, but "had the prosecutors known, we believe
considerations of basic fairnegs would have c¢reated an
affirmative duty on the part of the prosecutors to make the

disclosure"); Berger v. United States, 295 U.S5. 78, 87 (1935)

("while [a prosecutor] may strike hard bhlows, he 1is not at
liberty to strike foul ones. Tt is much his duty to refrain
from dimproper methods calculated to prcocduce a wrongful

conviction as it 15 fTo use every legitimate means tTo bring

about a just one."); Shields wv. State, 680 So. 2d 968, 9874
{(Ala. Crim. App. 1996) (Lhe "'""prudent procsecutor will resolve
doubtful guestions in favor of disclosure™'" (quoting Eyles v,

Whitley, 514 U.S. 415, 439 (1995), guoting in turn Agurs v.

United States, 427 U.S. 97, 108 (1876}))).

The materiality o¢f L.A.'s failure to¢ respond to the
question and the prejudice to Dixon are evidenced by the
testimony c¢f Dixon's trial counsel and by the nature of the
information not disclcocsed. Dixon's trial counsel testified at
the evidentiary hearing that, had he known of the pending
charges, he would have challenged L.A. for cause or exercised

one his peremptory challenges to remove her, The direct

14
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testimony of Dixon's Lrial counsel 1s prima facie evidence of
prejudice to Dixon.

Further, even 1in the absence of such testimony, the
potential for Juror bias 1s obvious under Lthe present
clircumstances, As Judge Welch stated in his dissent to the
Court of Criminal Appeals' unpublished memorandum:

"Certainly it would bhe a serious concern 1fI a
prospective juror was subject to the discretionary
decisions of the district attorney. Human nature
being what it 1&g, it would have been natural fozx
defense counsel to be suspicious about a juror who
was keholden to the State, and to be reluctant to
take the chance that the juror might be bkiased and
wanting to curry favor with the State by voting to
convict., Indeed, trial counsel testified that had
L.A. been truthful he would have attempted to strike
her for cause, and, failing that, he would have
exercised a peremptory challenge and struck her from
the venire."”

So. 3d at . See also Tomlin, 69%5 So. 2d at 175

(juror's failure to disclose pending charge of possession of

cocaine warranted reversal of conviction).®

See also Brazleton v. State, 66 Ala. 96, 98 (1880)
{challenge for cause proper where juror wags a surety on the
defendant's appearance bond; even temporary relationships may
"import a Jjust belief of & want of impartiality -- that a
juror cannot stand indifferent ... from the favor springing
out of the relaticn™); Ex parte Ledbetter, 404 So. Z2d 731, 734
{Ala. 1981) (jurcr who 1g also a c¢crime wvictim or who was
former law-enforcement officer "would stand less indifferent
than a layman, free from the tug of such former professional
influences™); Wallace v. Campbell, 475 Sc. 2d 521 (Ala. 1985)

15
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The State contends that the presumption of prejudice was
rebutted by L.A.'s testimony at the hearing on Dixon's moticn
for a new trial that the fact that she had pending criminal
charges against her did not affect her verdict. The State's
contention is based upon L.A.'s negative response when asked
whether her verdict was prejudiced by circumstances relating
to the pendency of the criminal charges against her.’ The
State <¢ites no authority and makes no legal argument to
support the assertion that the presumption of prejudice can be
rebutted merely by a jurcr's conclusory statement that his or

her verdict was not affected by the potential source of bias.

(civil case for injuries suffered during a high-speed police
chase; new trial required where juror failed to disclose that
she was related to the gsheriff of the c¢ounty where the
accldent occurred); Cavalier Ins. Corp. v. Faulk, 368 Sco. 2d
6, 8 (Ala. 1979) (new Lrial required in civil case where two
jurors failed to disclose that they had previously been
represented in a lawsuit by one of the law firms inveolved in
the trial}.

‘At the evidentiary hearing, the following exchange
between L.A. and the prosecutocr occurred:

"Q: ... [D]id the family dispute that resulted in
the charges 1in Exhikits One and Two and the fact
that this case was possibly pending when you sat as
a Jjuror, did that have anything fto do with your
verdict in the case?

"A: Absolutely nct."

16
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In any event, the Jurcr's own Lestimony as Lo his or her
impartiality in rendering a verdict dees nothing to rebut
evidence that trial counsel would have challenged the juror
for cause or would have used a peremptory challenge Lo strike
that Jjuror had the Juror responded truthfully to the
question.® The point of peremptory challenges iz to reduce

the effect of hidden or unconscious biases. Seec Bruner v.

Cawthon, 681 So. 2d 172 (Ala. 19%6) (Maddox, J., concurring in
the result) (discussing possible use of written questicnnaires
to "disclose hidden prejudices that the Juror might not even

suspect he or she has"}; Ex parte Branch, 526 So. 2d 609, 528

(Ala. 1987) (discussing role of peremptory challenges in
identifying and excluding jurcrs likely to be biased against
a party).

Dobyne 1is distinguishable from the present case as Tc
prejudice. The Jjuror in Dobyne failed to disclose that many

vears before Dobyne's trial she had had some limited contact

"Here, that evidence takes the form of both "the chvious
tendency of the true facts to bias the Jjuror, as in [Ex parte]
Ledbetter, [404 So. 2d 731 (Ala. 1881)], l[and] by direct
testimony of trial c¢ounsel that the true facts would have
prompted a <c¢hallenge against the Jurcr, as 1in State wv.
Freeman, 605 So. 2d 1258 (Ala. Crim. App. 1992)." Dobyne, 805
So. 2d at 773,
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