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On August 14, 2008, this Court affirmed, without an

Jury verdict awarding

opinion, a Jjudgment entered on a

compensatory damages to Ronnie Robinson d/b/a ADR Technical
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Services ("Robinson")- in the amount of $78,000 on Robinson's
claim of intentional misrepresentation against Sverdrup
Technology, Inc. ("Sverdrup"). In the brief suppoeorting its
application for a rehearing, Sverdrup urges this Court to
"provide a thoughtful opinion that addresses the serious
issues" raised on appeal and in the application. We withdraw
our no-opinion affirmance and substitute the following cpinion
therefor.*

Procedural History and Factual Background

On February 12, 2004, Robinson sued Sverdrup in the
Madiscon Circuit Court. The complaint alleged that Rcobinsocon
had been acting as Sverdrup's subcontractor with respect to a
United States Air Force preject in Tennessee. Under Tennessee
substantive law, Rocbinson asserted c¢laims of breach of
contract and fraud arising from events that occurred with
respect fto Sverdrup's efforts, thrcocugh a Jjoint venture, o
obtain a new general contract for the project. Although the
events at issue occurred in Tennessee, the complaint alleged

that "Sverdrup ... 1s a corporaticn doing business in the

'Robinson operates ADR Technical Services as a sole
proprietorship.

‘Sverdrup raises the same arguments in its application for
4 rehearing that 1t raised in its briefs on appeal. For
purposes of simplification, this opinion will refer only tc
Sverdrup's briefs on appeal.
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State of Alabama, and maintains corporate offices in
Huntsville, Alabama." In its answer to the complaint,
Sverdrup admitted that "it is a corporation doing business in
the State of Alabama." Sverdrup did not assert lack of
personal jurisdiction as a defense in its answer or raise the
defense in a motion to dismiss pursuant te Rule 12(b}), Ala. R.
Civ. P. Sverdrup did maintain that Robinson had failed "to
plead fraud with specificity.”

Robinson amended his complaint on July 13, 2005, to name
additional defendants. In its answer to the amended
complaint, Sverdrup admitted Robinson's allegation that it
maintainsg corporate offices in Huntsville; Sverdrup again did
not assert lack of personal Jurisdiction as a defense.
Robinson amended his complaint again con September 6, 2005.
For the first time in 1its response toc the second amended
complaint, Sverdrup moved tc dismiss the action for lack of
perscnal jurisdiction.

In its motion to dismiss, Sverdrup argued that the trial
court lacked personal jurisdiction cver it because, it said,
its business in Alabama did nct relate to the events giving
rise to the complaint. Sverdrup also argued that Robinson's
fraud claims were due to be dismissed because, 1t said,

Robinson did not allege fraud with particularity. The trial
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court denied Sverdrup's motion on January 26, 2006, finding
that Sverdrup had "regular and systematic contacts with the
State of Alabama subijecting it to Jjurisdiction™ and that
Robinson had sufficiently pleaded his fraud claims.

Robinzson subsequently amended his complaint three more
timesg, ultimately asserting claims against Sverdrup and three
other defendants. The other defendants were eventually
dismissed, and the claims against Sverdrup were tried to a
jury beginning on August 20, 2007. Sverdrup moved for a
judgment as a matter of law on several grounds at the close of
Robinson's c¢ase-in-chief and again at the c¢close of all
evidence. The trial court denied those motions and submitted
the c¢ase to the Jury on Robinson's c¢laims of breach of
contract, promissory fraud, and intenticnal misrepresentation.
On August 28, 2007, the jury returned a verdict for Sverdrup
on the breach-of-contract and promissory-fraud claims and for
Robinson on the c¢claim of intentional misrepresentatiocn. The
jury awarded Robinson $78,000 in compensatory damages. The
trial court entered a judgment on the verdict on September 4,
2007. Sverdrup renewed its motion for a judgment as a matter
of law on GCctcbher 1, 2007. The trial court denied that
motion, and Sverdrup appealed.

The evidence submitted at trial showed the following
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facts relevant to this appeal. Under a general contract known
as "Effeort T," Sverdrup performed test operations at the
United States Air Force Arnocld Engineering Development Center
("AEDC") in Tullahoma, Tennessee, between 19395 and 2003.
Pursuant to federal regulatiocns governing government
contractors, Sverdrup was required to conduct periodic
inventory of the government property in its possession.’ To
satisfy this requirement, Sverdrup subcontracted with
Robinson.

Under the subcontract, Robinson worked full-time at the
AEDC performing inventory of the more than 70,000 government
items in Sverdrup's possession. Eobinson reported to and
coordinated with individuals in Sverdrup's property-management
section. Under the Effort T contract, before the end of each
fiscal year, Robinson submitted a cost proposal to Sverdrup
relative tc his activities for the following year. Sverdrup
then submitted the cost propcsal to the Air Force, and the Air
Force approved funding for Rcobinson's subcontract. Rcbinson

did not perform work for any entities other than Sverdrup.

See 48 C.F.R. 5 45,508 ("The contractor shall
periodically physically inventory all Government propesrty
in its possession or control ....")(Title 48, Part 45, was
amended in 2007, and subpart 508 no longer appears in the Code
of Federal Regulations. However, the parties dc nobt dispute
that 1t was effective at all times relevant to this action.).

5
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The Effort T contract was to expire on September 30,
2003. In August or September 2002, the Air Force released a
draft request for proposal ("REP"} seeking a general
contractor to perform testing operations and administrative
and support services at the AFDC beginning on October 1, 2003.
The Air Force released a final RFP in December 2002.
Proposals were to be submitted in February 2003 and a general
contract awarded on June 30, 2003.

Sverdrup planned to submit a proposal to the Air Force in
response to the RFP as part of a Joint wventure known as
Aerospace Testing Alliance. Instead of merely performing test
operations as it had under pricr contracts, Sverdrup--with the
other entities in the joint venture--also propeosed to perform
administrative and support services at the AEDC. Sverdrup
began work on the propoecsal in early 2002. In the summer of
2002, Sverdrup decided to use different inventory methods than
had been used under the Effort T contract and to eliminate
Robinson as a subcontractor, thereby reducing property-
management costs. Sverdrup incorporated this decision into
the proposal as "Initiative 13." Kenny Frame, who was
Sverdrup's senior wvice president and director of business
development from 2001 teo 2006, stated that, because of the

competitive nature of the proposal process, informaticn
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regarding Initiative 13 and the other initiatives included in
the proposal was "highly secret" and "tightly, tightly
controlled." Frame testified that even some individuals on
the team developing the proposal were not aware of the content
of the initiatives.

Robinson testified that he knew in 2002 that the Effort
T contract was to expire and that he would need to obtain a
subcontract under the new proposal being prepared by Sverdrup
or that he would no longer be involved with work at the AEDC.
According to Robinson, the following events occurred before
Sverdrup submitted its proposal to the Air Force in response
to the RFP. In the summer of 2002, Robinscn contacted Mark
Kelly, Sverdrup's administrator of subcontracts under the
Effort T contract. At Kelly's instruction, Robkinson contacted
Frame in August 2002. Frame tocld Robinson that he had to "get
approval" before Robinson c¢ould "be on the contract."®
According to Robinson, he and Frame spoke again in early 2003,
and Frame "told [Robinson] that he had got approval and that
[Robinson] needed to get 1in contact with Tom Mahler,”
Sverdrup's director of business operations. When Robinson did

so, Frame had already contacted Mahler, and Mahler was

‘Robinson referred to Sverdrup's propeosal in response to
the RFF as "the ccntract”™ throughout his testimcny.

7
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preparing a "teaming agreement."
Robinson signed the teaming agreement on February 4,
2003. It stated:
"[1.] a. The purpose of this Teaming Agreement
is to enter into a joint effort to submit a proposal

to the [Air Force] in the interest of obtaining the
prime contract to be awarded for the Program.

n

. .

"d. [Sverdrup] will be proposed as the Frime
Contractor and ADR Technical Services will be
proposed as the subcontractor for performing the
work specified in Exhibit 'A' herecof, 'Description
of Subcontract Work.'"

Exhibit A of the teaming agreement provided: "It is
anticipated that ADR [Technical Services] will provide support
in the areas of property and inventory management and/or other
areas as mutually agreed to by [Sverdrup] and [ADR Technical
Services]." Robinson testified that he understood that he was
to perform the same inventory services for Sverdrup that he
had performed under the Effort T contract.

According to Frame, he did not have any contact with
Robinson until December 2002 cor January 2003. At that time,
Frame knew that Sverdrup had already decided to use Initiative
13 in the proposal and that it did not plan to use Robkinson as
a subcontractor. Frame testified regarding his conversation
with Robinson:

"l chose my words carefully. I didn't want to

8
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disclose what we were going to do. It would be
disclosing a competitive advantage. If he chose not
to go with wus, he could go to a competitor and
compromise our position. So I said, 'We have chosen

to take an internal approach. ™"

According to Frame, he then told Robinson: "However, I would
like yvou to talk to Tom Mahler about signing--about a teaming
agreement in which we could wutilize vyou for property
management services in general and potentially other things
your company can offer."” Frame testified that he intended to
have an "indefinite delivery" arrangement with Rcbinson, in
which there were no guarantees that Sverdrup would use
Robinson as a subcontractor. The trial court guestioned
Frame:

"Trial Court: Did you use the terms in working
or talking to him about indefinite delivery?

"Frame: I did not.

"Trial Court: Okay. And tell me again what you
told him to talk about with Tom Mahler.

"Frame: To talk about getting a teaming
agreement to the effect that that would allow him to
have the opportunity to do work 1in property
management or other areas of the contract. ..."

Robinson denied that Frame told him that Sverdrup was going to
internalize inventory management. He also stated that before
he signed the teaming agreement, no one talked with him abocut

providing services other than the physical inventory he had

been doing.
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Mahler was unaware of Initiative 13. He testified that
Frame merely advised him to contact Kelly regarding Reobinson.

Mahler explained that when Kelly advised him that Robinson had

performed well: "I thought that we would proceed to get
together a teaming agreement with [Robinson] to continue
performance as a subcontractor. I thought ... that we would
carry them on intc the new contract." Mahler testified that

he intended Robinson to perform property-management functions
under the proposal but that the teaming agreement did not
necessarily mean that he would have a subcontract.

Ten days after Robinson signed the teaming agreement,
Sverdrup's Joint venture--Aerospace Testing Alliance--
submitted the proposal to the Air Force. Aercspace Testing
Alliance did not propose to use Robinson as a subcontractor.
Instead, the proposal included Initiative 13, which expressly
provided for "elimination of the auditing subcontractor,”
i.e., Robinson. The Air Force received proposals from two
other competitors in response to its RFP. On June 30, 2003,
the Air Force awarded the new contract to Aerospace Testing
Alliance.

Robinson testified that in July 2003 Mahler contacted him

and stated that he was "a part of the team"; that he would be

regquired to submit a cost proposal for a subcontract; and that

10
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any applications for employment that Robinson or his emplovees
may have submitted toe the joint wventure should be withdrawn
becausze they were not needed. Robinson testified that he
advised his employees that they would continue their
employment when the new general contract took effect.
Robinson further testified that he was subsequently asked to
submit a cost proposal using the same format and informaticn
he had used under the Effort T contract. Mahler denied
speaking with Reobinson in July 2003, but on September 8, 2003,
Mahler's department submitted a proposed subcontract to the
Air Force based on Robinson's cost proposal. The Air Force
rejected Robinson's proposed subcontract on September 9, 2003,
because it conflicted with Initiative 13. An Air Force
representative testified that Rcobhinson's proposed subcontract
"would have been fine" if it had been included in the general
contractor's proposal.

Robinson testified that Sverdrup notified him on
September 18, 2003, that the Air Force had rejected his
subcontract. Robinson testified:

"Pretty much I was just overwhelmed. I couldn't
even understand what had happened bkecause I didn't
even see this coming as far as it was nothing that
I could even see this would even happen and I knew

that the only way this was denied was something
wasn't done properly.

n

+ o e .

11
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"... At that point, I immediately went back to
my office and called my employees. Because I had
already informed them three months earlier that they
pretty much had a job, and I wanted to make sure
they knew that they didn't have a job."
Robinson testified that he telephoned and wrote Sverdrup
officials to find out why his subcontract had been rejected
but that he never received an explanation.

Robinson fulfilled the terms of his subcontract under the
Effort T contract and continued working at the AEDC until
September 30, 2003. When Robinson's subcontract ended,
Sverdrup paid him $34,000 in severance pay. Rocbinson
testified that the severance pay was for sick leave, vacation,
and service pay, and that he divided it among himself and his
two emplovyees.

At Sverdrup's instruction, Robinson applied for
employment with the Jjoint venture in late September 2003.
Robinson testified that he received no responss to the
application. He testified that, had he known earlier that
Sverdrup did not plan to use him as a subcontractor, he would
have applied sconer for another form of emplocyment at the
AEDC. Sverdrup maintained that Robkinson would not have been
hired even if he had applied earlier because the joint venture

hired only former employees of Sverdrup and other members of

the joint wventure. Robinson also testified that if he had

12
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known in February that Sverdrup was not going to use him as a
subcontracteor, he would have begun looking elsewhere for
employment.

Robinson testified that he lost the revenue he would have
made o©on a subcontract had Sverdrup included him in the
propesal. At trial, Robinson submitted his tax returns from
1988 through 2003; based on the returns, he testified that
during those years the annual profit of his business varied
from its lowest at $63,000 in 1929 to its highest at $123,000
in 2002. Robinson also submitted the cost proposal he gave
Sverdrup in August 2003 and the proposed subcontract Sverdrup
submitted to the Air Force. Sverdrup noted that Robinson had
underpaid his personal federal taxes 1in certain years, but
Robinson denied that the underpayment related to his
calculations regarding the prcofits of his business.

Robinson testified that, when he learned that his
subcontract had not been approved in September 2003, he
immediately began looking for work elsewherse. In addition to
his application for employment with the joint venture, he made
inquiries of and submitted resumes to potential employers
through the Internet and personal contacts. He stated that he
was willing to do whatever work he could find. Robinson

eventually found temporary work in December 2004. His 2004

13
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tax return showed that his income for that vyear was 51,8%870.
He testified that, until he secured temporary work, he
searched full-time for a job and that, when he was performing
temporary work, he continued searching three to four hours
each day. ERobinson continued his job search throughout 2005.
His tax return showed that his income for that year was
$24,922. Ultimately, in 2006, Robinson found work in
Philadelphia, Pennsylvania, making approximately $37,000 per
vear. Robinson testified that he and his wife had never lived
outside the Southeast before and that they did not know anyone
in Pennsylvania.

Analysis

I. Fersonal Jurisdiction

Sverdrup argues on appeal that the trial court lacked
personal jurisdiction over it and that the trial court erred
in denving its motion to dismiss on that basis. Sverdrup has
admitted that it does Dbusiness 1in Alabama and that it
maintainsg corporate offices in Huntsville. However, Sverdrup
argues that Rcobinson did not show that Sverdrup's acts at
issue in this action--acts taken in furtherance of the joint

venture’--were purposefully directed toward Alabama.

“In its brief on appeal, Sverdrup refers toc Aerospace
Testing Alliance as a partnership; however, no allegaticn or
evidence in the record shows that it is anything more than a

14
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Accordingly, Sverdrup argues, it may not be held liable in
Alabama for any actions it took on behalf of the Joint
venture.®

Sverdrup has waived the defense of lack of jurisdiction
over the person. The trial court's rejection of the defense
on the merits was gratuitous. "An appellate court considers

de novo a trial court's Judgment on a party's motion to

dismiss for lack of personal jurisdiction.”™ Ellioctt w. Van
Kleef, 830 So. 2d 726, 729 (Ala. 2002}. Rule 12(b), Ala. R.
Civ. P., provides: "Every defense, in law or fact, to a claim
for relief in any pleading ... shall be asserted in the

responsive pleading thereto if one is permitted, except that
the following defenses may ... be made by mction: ... (2) lack
of jJurisdiction over the person ...." Rule 12{(h} (1}, Ala. R.
Civ. P., states: "A defense of lack of Jjurisdiction over the
perscn ... isg waived ... if it i1is neither made by motion under

this rule nor included in & responsive pleading or an

amendment thereof permitted by Rule 15(a} to be made as a

joint wventure.

‘Indeed, Sverdrup spends a significant portion of its
brief argulng that the trial court lacked personal
jurisdicticn over the Joint wventure and that, because
Sverdrup's acticons giving rigse to the complaint were taken on
behalf of the Joint wventure, the trial court did not have
jurisdicticn over it.

15
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matter of course."” Accordingly, the defense of lack of
perscnal jurisdiction is waived if it is not raised in the
first responsive pleading or in a motion filed before the
first responsive pleading pursuant to Rule 12(b}). See, e.qg.,

Ex marte Maness, 386 So. 2d 429, 431 (Ala. 1980) (applyving

Rule 12(h) (1) to conclude: "Here, defendants' motion for
change of venue was not made until ten months after their
pleadings. It was, therefore, waived.").

In this case, Sverdrup did not file, before it filed its
answer, a motion to dismiss for lack of personal jurisdiction

under Rule 12(b) (2}, and it did not raise the defense in its

‘See also 5C C. Wright & A. Miller, Federal Practice and
Procedure & 1391 (2d ed. 2001) ("If a party does not make a
preliminary motion or 1f a defense was not available at the
time he first moved, Lhat party is nct vulnerable to a walver
argument and may present a Rule 12 (b) (2) through Rule 12 (b) (5)
challenge but it must be included in the responsive pleading.
The penalty for failing to ralse any of these defenses at this
polnt 1s walver as numerous federal courts have held, as the
illustrative case citations in the note below from throughout
the federal judicial system demonstrate, and as the Ltext of
the rule makes clear. ... Thus, the message conveyed by the
present version of Rule 12(h) (1) seems quite clear. IL advises
a litigant to exercise great diligence in challenging personal
jurisdicticon, venue, or service of process. ILf that party
wishes to raise any of these defenses, that must be done at
the time the first significant defensive move 15 made--whether
it be by way of a Rule 12 motlion or a responsive pleading.
Furthermore, a party can be held to have waived a defense
listed 1in Rule 12(h) (1} through cocnduct, such as extensive
participation in the discovery process or cther aspects of the
litigation of the case even 1f the literal zrequirements of
Rule 12 (h} (1) have been met ...." (fooctnotes cmitted; emphasis
added) } .

16
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answer to the complaint. It is apparent from the original
complaint that Robinson asserted claims against Sverdrup for
events that occurred in Tennessee relative to its
participation in the joint venture's proposal in response to
the RFP. Accordingly, the defense of lack of personal
jurisdicticn was available to Sverdrup at the time it filed
its first responsive pleading. Sverdrup did not raise the
defense until it filed its motion to dismiss, more than 18
months later. Therefore, it appears that Sverdrup has waived
its challenge to the trial court's exercise of personal
jurisdiction over it.

Furthermore, this Court has explained:

"The Due Process Clause of the Fourteenth
Amendment permits a forum state to subject a
nonresident defendant to its courts only when that
defendant has sufficient "'minimum contacts' with the
forum state. International Shoe Coc. v. Washington,
32¢ U.s. 310, 316, 66 S. Ct. 1%4, &S0 L. ®d. 85
{1%4%). The c¢critical guestion with regard to the
nonresident defendant's c¢ontacts is whether the
contacts are such that the neonresident defendant
'""should reasonably anticipate being haled into
court"' in the forum state. Burger King Corp. v.
Rudzewicz, 471 U.S. 462, 473, 105 5. Ct. 2174, 85 L.
Ed. 2d 528 (1985%), qguoting Wecrld-Wide Volkswagen
Corp. v. Woodson, 444 U.S. 286, 285, 100 S. Ct. 558,
62 L. Ed. Zd 490 (1980). The sufficiency of a
party's contacts are assessed as follows:

"'"Two tTypes o©f contacts can form a
basis for personal Jjurisdiction: general
contacts and specific contacts. General
contacts, which give rige to general
personal jurisdiction, consist of the

17
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defendant's contacts with the forum state
that are unrelated to the cause of action
and that are both "continuous and
systematic." Helicopteros Naciconalesg de
Colombia, S.A. v. Hall, 466 U.S. 408, 414
n. 9, 415>, 104 s. Ct. 1868, 80 L. Ed. 2d
404 (1984); [citations omitted]. Specific
contacts, which give rise to specific
jurisdiction, consist of the defendant's
contacts with the forum state that are
related to the cause of action. Burger King
Corp. v. Rudzewicz, 471 U.S. 462, 472-7h,
105 5. Ct. 2174, 8% L. Ed. 24 528 (1985).
Although the related contacts need not be
continuous and systematic, they must rise
to such a level as to cause the defendant
to anticipate being haled into court in the
forum state. Id.'

"Ex parte Phase III Constr., Inc., 723 So. 2d 1263,
126¢ (Ala.1598) (Lyons, J., concurring 1in the
result}.

"In the case of either general 1in personam
jurisdicticn or specific in perscnam Jjurisdiction,
'[t]he "substantial connection” between the
defendant and the forum state necessary for a
finding of minimum contacts must come about by an
action of the defendant purposefully directed toward
the forum State.' Asahi Metal Indus. Co. v. Superior
Court of California, 480 U.&. 102, 112, 107 §. Ct.
102¢, 94 L. BEd. 2d 92 (1987)."

Elliott, 830 So. 2d at 730-31 (emphasis added}. Similarly,
this Court has stated: "General jurisdiction applies where a
defendant's activities in the forum state are 'substantial' or

'continuous and systematic, regardless of whether thosge

activities gave rise to the lawsuilt." Leventhal v. Harrelson,

723 So. 2d  hHee, 568 (Ala. 1998) (citing Helicoptercs

Nacionales de Colombia, S$.A. v. Hall, 466 U.S. 408, 415 n.B%

18
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{(1884), in which the United States Supreme Court also stated:
"When a State exercises personal jurisdiction over a defendant

in a suit not arising out of or related to the defendant's

contacts with the forum, the State has been said to be

exercising 'general jurisdiction' cover the defendant.").
Sverdrup admits doing business in Alabama and maintaining
corporate offices in Huntsville. It, therefore, admittedly
has "purposefully directed" acts toward this State sufficient
to support a finding of "minimum contacts."” The regular
maintenance of offices 1in Alabama is an activity both
"continuous and systematic," so as to subject Sverdrup to
general personal jurisdiction in this State. Conseguently, it
may ke subject to Jjurisdiction 1in Alabama, regardless of
whether the activities forming the basis of that jurisdiction
gave rise to the present action. Therefore, even 1if the
defense had not been waived, it fails as a matter of law.

II. Particularity of the Fraud Claims

Sverdrup also argues that Robinscon failed to plead his
fraud claims with particularity and, therefore, that the trial
court erred in submitting the intentional-misrepresentation
claim to the jury and in entering a judgment on the jury's
verdict in favor of Robinson on that claim. Sverdrup does not

allege any particular defect in pleading, merely that

19
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"Robinson did not plead fraud with the particularity expected
from Tennessee's substantive law." Moreover, Sverdrup does
not c¢ite any Tennessee authority to support its argument.
Additionally, without explaining how they apply except to

state that Robinson "omitted the sine qua non" of his c¢laim,

Sverdrup also cites two cases from the United States Court cof
Appeals for the Eleventh Circuit regarding Rule 9 (b}, Fed. R.
Civ. P., as 1t zrelates to claims under the False Claims Act,

31 U.5.C. & 3729 et seq. See United States ex rel. Atkins v.

McInteer, 470 F.3d 1350 (l1th Cir. 2006), and United States ex

rel. Clausen wv. Labocratory Corp. o©f America, Inc., 290 F.3d

1301 (11th Cir. 2002).

Rule 9(b}), Ala. R. Civ. P., provides: "In all averments
of fraud or mistake, the circumstances constituting fraud cr
mistake shall be stated with particularity. Malice, intent,
knowledge, and other condition of mind of a person may be
averred generally." The Committee Comments on 1973 Adopticn
of Rule 8 explain:

"[Tlhis special requirement [in Rule %(b)] as to
fraud and mistake does not require every element in
such actions to be stated with particularity. It
simply commands the pleader to wuse more than
generalized or conclusory statements to set out the
fraud complained of. The pleading must show time,
place and the contents or substance of the false
representations, the fact misrepresented, and an
identification cf what has been obtained. ... But
knowledge by the defendant of the falsity of the

20



1071113

representation and reliance on the representation by
the plaintiff can still be generally alleged.

[I]t should be expected that the courts will strive
to find the details necessary for the sufficiency of
such a complaint, if the pleading gives fair notice
to the oppoesing party "

See also Bethel v. Thorn, 757 So. 2d 11%4, 1158 (Ala. 198%9).

"The purpocse of this rule is to give fair notice to the

opposing party." Winn-Dixie Montgomery, Inc. v. Henderson,

371 So. Z2d 899, 901 (Ala. 1979),; see also Kabel w. Bradvy, 519

So. 2d 912, 916 (Ala. 1987).

In his fifth amended complaint,® Robinson alleged 1} that
he and Sverdrup engaged in discussions regarding Sverdrup's
use of Robinson as a subcontractor in its proposal; 2) that
those discussions culminated in a teaming agreement i1in
February 2003; 3} that Sverdrup worked on the proposal long
before the execution of the February 20032 teaming agreement
and had decided to internalize inventory services; 4) that
Sverdrup and the cther joint venturers included a new system
of inventory, Initiative 13, in its propocsal to the Air Force;
5} that Sverdrup never told Robinson about these changes in
inventory management; &) that, per Sverdrup's instruction,

Robinson submitted a cost proposal with a description of his

*Ex parte Puccio, 923 Sc. 24 1069, 1072 (Ala. 2005} ("An
amended complaint supersedes the previcusly filed complaint
and kecomes the coperative pleading, unless 1t subsequently 1is
modlified. ™).
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existing work, although Sverdrup knew that such a proposed
subcontract would be insufficient; /) that Robinson lost the
opportunity to apply for employment with the Joint venture
when Sverdrup instructed him not to apply because he was
already "part of the team"; 3) that Sverdrup made
misrepresentations to Robinson in February and June 2003; 9)
that Robinscon relied on the misrepresentations by submitting
a nonconforming subcontract and by not applying for employment
with the joint venture; and 10} that Robinson suffered damage
in lost profits and lost employment.

Based on the foregecing, it i1is apparent that Rcbinscn
alleged the time of the misrepresentations (February 2003 and
June 2003), the content of the misrepresentations (that in
preparing the proposal in response to the RFP Sverdrup had not
changed its inventory procedures and had named Robinscn as a
subcontractor), the facts misrepresented (that Sverdrup had
changed its inventory procedures and had not proposed to use
Robinson as a subcontractor), the defendant's knowledge of the
falsity of the representations (Sverdrup's knowledge while it
was developing the proposal that it was changing its inventory
procedures and that it would nct use Robinson as a
subcontractoeor}, and the result of the misrepresentations

(Robinson's exclusion from the development of the proposal).
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Although it appears that Robinson did not allege the
place where the misrepresentations occurred, his fifth amended
complaint included sufficient allegaticns to place Sverdrup on
notice of the acts complained of; Robinson, therefore,

satisfied Rule 9(b). See Vanloock v. Curran, 489 Sco. 2d 525,

534 (Ala. 1986) ("While the pleading is perhaps not a model of
clarity and sgpecificity, it sufficiently comports with the
purpese of Rule 9(b) in that it gives the defendants fair
notice of the acts complained of."). The record supports this
conclusion in that the trial court's pretrial order describes
Sverdrup's defenses to Robinscon's allegation of intentional
misrepresentation. The trial court also summarized Sverdrup's
defenses to the intentional-misrepresentation claim in open
court before trial. Accordingly, 1t 1s apparent that
Ropinson's allegations of fraud sufficiently apprised Sverdrup
of the matters at issue so that Sverdrup was able to formulate
a defense. Thus, the fifth amended complaint satisfied Rule
9(b). Sverdrup's conclusory claim of lack of particularity in
pleading the fraud claims without any elaboraticn as to what
was missing does not warrant a reversal of the trial court's
judgment.

ITI. Judgment as & Matter of Law

Sverdrup next argues that the trial court erred in
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denying its moticon for a judgment as a matter of law ("JML").
Sverdrup largely asks us to reweigh the evidence presented to
the jury; however, to the extent that Sverdrup properly seeks
review of the denial of its motion for a JML, it raises issues
regarding the sufficiency o©¢f the evidence of intentional
misrepresentation generally and the evidence of damages
specifically.

"When reviewing a ruling on a motion for a JML,
this Court uses the same standard the trial court
used initially in deciding whether to grant or deny
the motion for a JML. Palm Harbor Homes, Inc. v.
Crawford, 689 So. 24 3 (Ala. 1987). Regarding
gquestions of fact, the ultimate guestion is whether
the nonmovant has presented sufficient evidence to
allow the case to be submitted to the Jjury for a
factual resolution. Carter v. Henderscon, 598 So. 2d
1350 (Ala. 1992). The nonmovant must have presented
substantial evidence in order to withstand a motion
for a JML. See &§ 12-21-12, Ala. Code 1975; West wv.
Founders Life Assurance Co. of Florida, %47 So. 2d
870, 871 (Ala. 1989%). A reviewing court must
determine whether the party who bears the burden of
proof has produced substantial evidence creating a
factual dispute regquiring resolution by the Jury.
Carter, 598 Sc. 2d at 135%3. In reviewing a ruling on
a motion for a JML, this Court views the evidence in
the 1light most favorakle to the nonmovant and
entertains such reascnable inferences as the Jjury
would have been free to draw. Id. Regarding a
question of law, hcwever, this Court indulges no
presumption of correctness as to the trial court's
ruling. Ricwil, Inc. v. 8.L. Pappas & Co., 599 So.
2d 112¢ (Ala. 1882)."

Waddell & BReed, Inc. v. United Investors Life Ins. Cc., 875

So. 2d 1143, 1152 (Ala. 2003).
Under Tennessee law, the elements of a claim of
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intentional misrepresentation have been stated as follows:

"In order to prove a claim based on fraudulent or
intentional misrepresentation, a plaintiff must show
that:

"'1}) the defendant made a representation of
an existing or past fact; 2) the
representation was false when made; 3) the
representation was in regard to a material
fact; 4) the false representation was made
either knowingly or without belief in 1its
truth or recklessly; 5} plaintiff
reasonably relied on the misrepresented
material fact; and 6} plaintiff suffered
damage as a result of the
misrepresentation.’

"Metro. Gov't of Nashwville & Davidscon County v.
McKinney, 852 S.W.2d 233, 237 (Tenn. Ct. App. 1982);
see First Nat'l Bank wv. Brooks Farms, 821 S5.W.2d
925, 927 (Tenn. 19%91}; Lopez v. Tavyvlor, 185 S.W.23d
627, 634 (Tenn. Ct. App. 2005)."7

Walker v. Sunrise Pontiac-GMC Truck, Inc., 249 S.W.3d 301, 311

(Tenn. 2008).°

Viewed in the light most favorably to Robinson, the
evidence presented at trial showed that Sverdrup had decided
as early as the summer of 2002 tc¢ change the method of
inventory management it proposed for the AEDC project and to

exclude Robinson as a subcontractor. Although that

“In his brief in response to Sverdrup's original brief,
Robinson cites a slightly different statement ¢of the elements
of intentional misrepresentation from Shahrdar wv. Global
Houging, Inc., 983 S.W.2d 230, 237 (Tenn. Ct. App. 1998).
Sverdrup takes i1ssue with this difference in its reply brief;
however, a close reading of the two statements shows that they
are not materially different.

25



1071113

information was c¢losely held within the c¢company, Frame
admitted that he was aware of these decisions before his
dealings with Robinson.

The evidence regarding Frame's representations To
Robinson was disputed. Robinson testified that Frame told him
that he had obtained approval for Robinscon to "be on the
contract," i.e., the proposal, and that Robinson should speak
to Mahler about obtaining a teaming agreement for that
purpocse. Frame, however, testified that he merely told
Robinson that Sverdrup intended to "take an internal
appreoach," but that he should contact Mahler about obtaining
a teaming agreement for other purposes. Although the evidence
was disputed, 1t was sufficient, for purposes of defending a
motion for a JML, to show that Sverdrup, through Frame,
knowingly made a false representation of an existing fact.'

Robinson, therefore, presented sufficient evidence of the

YsSverdrup argues that Robinson impermissibly relied on an
"imputed knowledge" thecry because, 1t says, Mahler and others
who made representations Lo him did not have actual knowledge
of Initiative 13. Sverdrup contends that Tennsssee law does
not allow recovery for intentional misrepresentation under
such a theory and that, to recover against the corporation,
Robinson must show that each corporate representative who made
a4 misrepresentation to him had the requisite knowledge and
intent. We need not reach this qguestion, however, because
Robinson presented sufficient evidence showing that Frame, a
corporate officer with knowledge of Initiative 13, made false
representations tc him of existing facts.
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first four elements of intentional misrepresentation under
Tennessee law: that "'l) the defendant made a representation
of an existing or past fact; 2} the representation was false
when made; 3} the representation was in regard to a material
fact; 4) the false representation was made either knowingly or
without belief in its truth or recklessly ....'" Walker, 2495

S.W.3d at 3211 (gquoting Metropolitan Cov't of Nashville &

Davidson County v. McKinney, 852 S.W.2d 233, 237 (Tenn. Ct.

App. 1992)).
Regarding the fifth element, whether the "'plaintiff
reasonably relied on the misrepresented material fact,'" id.,

the evidence showed that Robinscon submitted a cost proposal
for a subcontract that did not conform to the proposal
presented by Sverdrup's joint venture in response to the REFP.
Robinson also testified that he relied on Frame's
representation by not applying for employment with the Jjoint
venture and by not seeking other employment cpportunities
sooner. Sverdrup's representatives denied that Robkinson could
have obtained employment with the joint venture. It is alsc
apparent that Robinson did not seek other subcontracting
opportunities with Sverdrup's competitors. Again, although
disputed, this evidence sufficiently raised a guestion for

the jury regarding Robinson's reliance on Sverdrup's alleged
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misrepresentations.

Finally, regarding whether Robinson "'suffered damage as
a result of the misrepresentation, "" Walker, 249 S.W.3d at
311, Sverdrup argues that Robinson did not submit sufficient
proof of damages for mental anguish or for lost profits.
Regarding the evidence of mental-anguish damages, Sverdrup
does not cite any authority in its brief on appeal. As a
result, Sverdrup has failed to comply with the reguirements of
Rule 28 (a) (10}, Ala. R. App. P. For the first time in its
reply brief, Sverdrup cites authority to support its argument;
however, this Court will ncot consider arguments raised for the

first time in a reply brief. See Kyser v. Harrison, 908 So.

2d 914, 917 (Ala. 2005) (finding argument waived under Rule
28(a) (10) where argument was made in initial brief but was nct
supported with authority until reply brief}.

Regarding the evidence of lost profits, Sverdrup focuses
on the accuracy of Robinson's profit calculations.
Specifically, Sverdrup argues that Robinson did not present
evidence from which lost profits could be calculated to a

reasconable certainty. <Citing Baker v. Hooper, 50 S.W.3d 463,

470 (Tenn. Ct. App. 2001) (stating lost profits are recoverable
for breach of contract if the amount can be proved with

reasconable certainty), and XKids' Universe v. InZLabg, 95 Cal.
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App. 4th 870, 1l6 Cal. Rptr. 2d 158 (2002} (discussing lost-
profits damages under California law}), Sverdrup argues that,
becausze there were no definite terms to any proposed
subcontract, any profits Robinson expected from a subcontract
were speculative. Sverdrup also argues that Robinson should
not have been permitted to rely on evidence of past profits
because Sverdrup changed its method of inventory.?®

Robinson notes that, under Tennessee law, "[w]lhen lost
profits are the proper measure of damages, they need only be
proved with reasonable certainty, not with mathematical

precision.” McClain v. Kimbrough Ceonstr. Co., 806 S§.W.2d 184,

200 (Tenn. Ct. App. 18980}. He relies on his testimony
regarding the profits of his business in past years and the
supporting tax returns. Based on this evidence, Rckinscn
argues, the jury could calculate lost profits to a reasonable
certainty.

Cur inquiry is limited to whether there was sufficient

evidence of damage to submit Robinson's claim to the jury.

'“Sverdrup cites General Constr. Contractors Ass'n, Inc.
v. Greater St. Thomas Baptist Church, 107 S.W.3d 513, 524
{Tenn. Ct. App. 2002) (finding lost profits speculative 1in
breach-of-contract action); Anderson-Gregory Co. v. Lea, 370
S.W.2d 924, 937 (Tenn. Ct. App. 1863) (finding that damages in
breach-of-contract action should ke limited to damages
actually suffered); and McClain v. Kimbrough Ccnstr. Co., 806
S.W.2d 194, 200-01 (Tenn. Ct. App. 19920) (applying formula to
determine subcontractor's net profits).
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The evidence regarding Robinscon's profit calculations was
disputed. However, Robinson presented evidence of lost
profits in the form of documents showing his previous years'
tax returns, his August 20032 cost proposal, the proposed
subcontract Sverdrup submitted to the Air Force, and testimony
from an Air TForce representative that Robinson's propocsed
subcontract would have been "fine"™ had Sverdrup's proposal nct
called for removal of Robinscon as a subcontractor. Sverdrup
did not show that its dealings with Robinson were subiject to
market forces or such other uncertainties as would render
anticipated profits in a typical subcontract speculative.
Based on the evidence Robinscn submitted, we cannot say, as a
matter of law, that the jury could ncot have determined the
profits Robinson would have made under a subcontract with
Sverdrup to a reasonable certainty.

Furthermore, Robinson presented other evidence to support
an award of damages, specifically evidence regarding his shock
at learning that his subcontract had been rejected, his loss
of earnings after his subkcontract at the AEDC ended, his
extended job search, and his ocout-of-state move to find work.
Therefore, even without evidence regarding lost profits,
Robinson presented evidence from which the jury coculd have

determined that he suffered damage as a result cf Sverdrup's
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misrepresentations.

Based on the foregoing, we cannot say as a matter of law
that the Jjury could not have concluded that Robinson was
entitled to a judgment in the amount of $78,000 on his claim
of intenticnal misrepresentation. As a result, Sverdrup was
not entitled to a JML, and the trial court did not err in
denying its motiocn.

Conclusion

Based on the foregoing, we overrule Sverdrup's
application for a rehearing and affirm the trial court's
judgment.

NO-OPINION AFFIRMANCE OF AUGUST 14, 2009, WITHDRAWN;
QPINION SUBSTITUTED,; APPLICATION OVERRULED; AFEFIRMED.

Cobb, C.J., and Stuart, Bolin, and Murdock, JJ., concur.
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