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The Alabama D e p a r t m e n t o f Revenue ("the D e p a r t m e n t " ) 

p e t i t i o n e d t h i s C o u r t f o r a w r i t o f c e r t i o r a r i t o r e v i e w t h e 

j u d g m e n t o f t h e C o u r t o f C i v i l A p p e a l s i n f a v o r o f K i m b e r l y -

C l a r k C o r p o r a t i o n ("KC") and K i m b e r l y - C l a r k W o r l d w i d e , I n c . 

("KCW") ( c o l l e c t i v e l y r e f e r r e d t o as " t h e c o m p a n i e s " ) . See 

K i m b e r l y - C l a r k C o r p . v. Alabama Dep't o f Revenue, [Ms. 

2061117 , M a r c h 21, 2008] So. 3d ( A l a . C i v . App. 2 0 0 8 ) . 

The C o u r t o f C i v i l A p p e a l s c o n c l u d e d t h a t income d e r i v e d f r o m 

t h e c o m p a n i e s ' s a l e o f a " p u l p / p a p e r m i l l " ("the Coosa m i l l " ) 

and a p p r o x i m a t e l y 375,000 a c r e s o f t i m b e r l a n d ( t h e Coosa m i l l 

and t h e Coosa t i m b e r l a n d a r e sometimes r e f e r r e d t o 

c o l l e c t i v e l y as " t h e Coosa p r o p e r t i e s " ) s h o u l d be c l a s s i f i e d 

as " b u s i n e s s i n c o m e " u n d e r A r t . I V , 1 . ( a ) , o f t h e M u l t i s t a t e 

Tax Compact, c o d i f i e d a t § 40-27-1 e t s e q . , A l a . Code 1975, 1 

f o r p u r p o s e s o f t a x a t i o n . We g r a n t e d t h e p e t i t i o n , and we now 

r e v e r s e t h e j u d g m e n t o f t h e C o u r t o f C i v i l A p p e a l s . 

I . F a c t s and P r o c e d u r a l H i s t o r y 

D u r i n g t h e c o m p a n i e s ' t a x y e a r s a t i s s u e , 1996-1998 ( " t h e 

a u d i t y e a r s " ) , KC was p r i m a r i l y e n g a g e d i n t h e m a n u f a c t u r e and 

s a l e o f t i s s u e and p a p e r - r e l a t e d consumer p r o d u c t s . I t a l s o 

1 S p e c i f i c a l l y , § 40-27-1.1 d e f i n e s " b u s i n e s s i n c o m e . " 
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was e n g a g e d i n o t h e r b u s i n e s s e s and owned numerous 

s u b s i d i a r i e s i n v o l v e d i n o t h e r b u s i n e s s e s . D u r i n g t h e a u d i t 

y e a r s , KC and i t s s u b s i d i a r i e s o p e r a t e d i n 42 c o u n t r i e s , 

e m p l o y e d a p p r o x i m a t e l y 60,000 e m p l o y e e s , and g e n e r a t e d a n n u a l 

s a l e s o f $12 t o $ 1 3 b i l l i o n . 

I n 1962, KC p u r c h a s e d t h e C o o s a p r o p e r t i e s . KC h a r v e s t e d 

t h e t r e e s f r o m t h e C o o s a t i m b e r l a n d t o make p u l p f o r u s e i n 

t h e C o o s a m i l l . KC owned and o p e r a t e d t h e Coosa p r o p e r t i e s 

f o r 34 y e a r s , u n t i l 1 9 9 6 ; p r o d u c t i o n f r o m t h e Coosa p r o p e r t i e s 

c o n s t i t u t e d t h e m a j o r i t y o f KC's p u l p p r o d u c t i o n . 

I n t h e e a r l y 1990s, KC d e c i d e d t o i m p l e m e n t a s h i f t i n 

c o r p o r a t e s t r a t e g y t h a t w o u l d e m p h a s i z e i t s consumer p r o d u c t s 

r a t h e r t h a n i t s own m a n u f a c t u r i n g and p r o c e s s i n g o f raw 

m a t e r i a l s . As a 1996 c o r p o r a t e r e p o r t e x p l a i n e d : 

" I n 1992, [ K C ] was w i d e l y d i v e r s i f i e d . We were 
a consumer p r o d u c t s company, t o be s u r e , b u t we a l s o 
owned p a p e r and f o r e s t p r o d u c t s o p e r a t i o n s and an 
a i r l i n e . A l l t h e s e b u s i n e s s e s were p r o f i t a b l e , b u t 
i n m a p p i n g o u r s t r a t e g y f o r l o n g - t e r m s u s t a i n a b l e 
g r o w t h , we c o n c l u d e d i t l a y i n b u i l d i n g on b a s i c 
s t r e n g t h s : o u r c o r e t e c h n o l o g i e s , o u r w e l l - k n o w n 
t r a d e m a r k s and o u r consumer p r o d u c t f r a n c h i s e s . 
B u s i n e s s e s t h a t d i d n o t — o r c o u l d n o t — b u i l d on 
t h o s e s t r e n g t h s w o u l d be c a n d i d a t e s f o r d i v e s t i t u r e . 
Those t h a t f i t i n t o o u r s t r a t e g y w o u l d m e r i t f u r t h e r 
i n v e s t m e n t and s u p p o r t . O u t s i d e b u s i n e s s e s t h a t f i t 
i n t o o u r s t r a t e g y became a c q u i s i t i o n c a n d i d a t e s . " 
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As p a r t o f i t s l o n g - t e r m s t r a t e g y , KC a c q u i r e d S c o t t 

P a p e r Company, I n c . ( " S c o t t P a p e r " ) , i n l a t e 1995. S c o t t 

P a p e r became a w h o l l y owned s u b s i d i a r y o f KC i n December 1995 

and c h a n g e d i t s name t o K i m b e r l y - C l a r k T i s s u e Company ("KCTC") 

i n F e b r u a r y 1996. S c o t t W o r l d w i d e , I n c . ("SWI"), was a w h o l l y 

owned s u b s i d i a r y o f S c o t t P a p e r when i t merged w i t h KC. SWI 

owned and managed a p p r o x i m a t e l y 995,000 a c r e s o f t i m b e r l a n d i n 

Nova S c o t i a , Canada. 

I n November 1996, KC f o r m e d KCW as a s u b s i d i a r y o f KCTC. 

I n i t s o p i n i o n , t h e C o u r t o f C i v i l A p p e a l s s t a t e s t h a t t h e 

p r i m a r y p u r p o s e f o r f o r m i n g KCW was t o a c q u i r e , manage, and 

s e l l t i m b e r l a n d . 2 KCW a l s o owned and o p e r a t e d m a n u f a c t u r i n g 

f a c i l i t i e s i n U t a h and C a l i f o r n i a . SWI merged i n t o KCW i n 

November 1996. KC a l s o s i m u l t a n e o u s l y t r a n s f e r r e d t h e C o o s a 

t i m b e r l a n d t o KCTC, and t h e n t o KCW. KCW t h u s owned b o t h t h e 

C o o s a t i m b e r l a n d and t h e 995,000 a c r e s o f Nova S c o t i a 

t i m b e r l a n d p r e v i o u s l y owned b y SWI. KCW e m p l o y e e s t h a t 

p r e v i o u s l y w o r k e d f o r SWI c o n t i n u e d t o o v e r s e e and manage t h e 

Nova S c o t i a t i m b e r l a n d . KCW c o n t r a c t e d f o r KC e m p l o y e e s t o 

manage t h e C o o s a t i m b e r l a n d . 

2 B u t see i n f r a n o t e 6. 
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P a r t o f KC's s h i f t i n c o r p o r a t e s t r a t e g y i n v o l v e d 

r e d u c i n g i t s d e p e n d e n c y on i n t e r n a l p u l p p r o d u c t i o n f r o m 80 

p e r c e n t t o 30 p e r c e n t . To t h a t end, i n O c t o b e r 1997, KC began 

n e g o t i a t i o n s t o s e l l i t s C o o s a p r o p e r t i e s t o A l l i a n c e F o r e s t 

P r o d u c t s , I n c . ( " A l l i a n c e " ) . I n M a r c h 1998, KC c o m p l e t e d t h e 

s a l e o f i t s C o o s a m i l l and t h e a d j a c e n t C o o s a t i m b e r l a n d t o 

A l l i a n c e f o r $600 m i l l i o n . KCW r e c e i v e d $350 m i l l i o n f o r t h e 

C o o s a t i m b e r l a n d . KC r e c e i v e d t h e b a l a n c e o f $250 m i l l i o n f o r 

t h e C o o s a m i l l . KC a n d A l l i a n c e a l s o a g r e e d t o a f i v e - y e a r 

s u p p l y c o n t r a c t . The c o n t r a c t c a l l e d f o r KC t o p u r c h a s e p u l p 

p r o d u c e d b y A l l i a n c e a t t h e C o o s a m i l l f o r u s e i n KC's p a p e r 

p r o d u c t s . 

A l s o i n f u r t h e r a n c e o f i t s c o r p o r a t e s t r a t e g y , KC 

a c q u i r e d and d i s p o s e d o f v a r i o u s o t h e r b u s i n e s s e s o r b u s i n e s s 

s e g m e n t s . I t a c q u i r e d f i v e " n o n - p u l p / p a p e r " b u s i n e s s e s and 

s o l d n i n e s u c h b u s i n e s s e s d u r i n g t h e a u d i t y e a r s . KC s o l d two 

p u l p a n d p a p e r m i l l s i n t h e e a r l y 1990s and s o l d a s e c o n d 

m i l l , i n a d d i t i o n t o t h e C o o s a m i l l , d u r i n g t h e a u d i t y e a r s . 

KC a l s o r e t a i n e d and o p e r a t e d s e v e n p u l p / p a p e r m i l l s d u r i n g 

t h o s e y e a r s , a n d i t a c q u i r e d f i v e more p u l p / p a p e r m i l l s a f t e r 
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t h o s e y e a r s . C o n s e q u e n t l y , as o f 2002, i t owned and o p e r a t e d 

12 p u l p / p a p e r m i l l s i n t h e U n i t e d S t a t e s . 

KCW l i k e w i s e e n g a g e d i n s e v e r a l t i m b e r - r e l a t e d 

t r a n s a c t i o n s d u r i n g and a f t e r t h e a u d i t y e a r s . KCW a c q u i r e d 

o r d i s p o s e d o f 30 p a r c e l s o f t i m b e r l a n d d u r i n g t h e a u d i t 

y e a r s . These i n c l u d e d l i k e - k i n d e x c h a n g e s and s m a l l c a s h 

s a l e s o f t i m b e r l a n d . KCW engaged i n 7 l i k e - k i n d e x c h a n g e s i n 

1996, 3 i n 1997, and 7 i n 1998, f o r a t o t a l o f 17 l i k e - k i n d 

e x c h a n g e s d u r i n g t h e a u d i t y e a r s . I t engaged i n 2 s m a l l c a s h 

s a l e s i n 1996, 10 i n 1997, and 1 i n 1998, f o r a t o t a l o f 13 

s m a l l - c a s h s a l e s d u r i n g t h e a u d i t y e a r s . I n 1998, KCW 

a c q u i r e d 520,000 a c r e s o f t i m b e r l a n d i n M o b i l e ; i t s o l d t h a t 

p r o p e r t y i n 1999. As o f 2002, KCW s t i l l owned and managed t h e 

995,000 a c r e s o f t i m b e r l a n d i n Nova S c o t i a . 

KC a n d KCW r e p o r t e d t h e g r o s s r e c e i p t s f r o m t h e s a l e o f 

t h e C o o s a m i l l a n d t h e C o o s a t i m b e r l a n d , r e s p e c t i v e l y , as 

a p p o r t i o n a b l e " b u s i n e s s i n c o m e " on t h e i r 1997 A l a b a m a 

c o r p o r a t e - i n c o m e - t a x r e t u r n s . They d i d so u n d e r t h e a u s p i c e s 

o f t h e M u l t i s t a t e Tax Compact, c o d i f i e d a t § 40-27-1 e t s e q . , 

A l a . Code 1975, w h i c h p r o v i d e s f o r t h e a p p o r t i o n m e n t o r 

a l l o c a t i o n o f t h e income o f c o r p o r a t i o n s s u b j e c t t o t a x i n 
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more t h a n one s t a t e . " B u s i n e s s i n c o m e , " as d e f i n e d and 

d i s c u s s e d i n P a r t I I I o f t h i s o p i n i o n , i s a p p o r t i o n e d among 

t h e v a r i o u s s t a t e s i n w h i c h t h e c o r p o r a t i o n does b u s i n e s s , 

u s i n g a t h r e e - f a c t o r f o r m u l a t h a t c o n s i d e r s t h e v a l u e o r 

amount o f t h e c o r p o r a t i o n ' s p r o p e r t y , p a y r o l l , and s a l e s . 

" N o n b u s i n e s s i n c o m e " f r o m t h e s a l e o f r e a l p r o p e r t y and o t h e r 

c a p i t a l a s s e t s i s a l l o c a t e d t o t h e s t a t e i n w h i c h t h e r e a l 

p r o p e r t y o r c a p i t a l a s s e t s a r e l o c a t e d . 

The c o m p a n i e s , h o w ever, e x c l u d e d t h e g r o s s r e c e i p t s f r o m 

t h e s a l e o f t h e C o o s a p r o p e r t i e s f r o m t h e i r r e s p e c t i v e 

a p p o r t i o n m e n t s a l e s f a c t o r s , p u r p o r t e d l y u n d e r a " s p e c i a l 

r u l e " p r o m u l g a t e d b y t h e D e p a r t m e n t . T h i s " s p e c i a l r u l e " i n 

r e s p e c t t o t h e s a l e s f a c t o r o f t h e a p p o r t i o n m e n t f o r m u l a 

s t a t e s t h a t i f " s u b s t a n t i a l amounts o f g r o s s r e c e i p t s a r i s e 

f r o m an i n c i d e n t a l o r o c c a s i o n a l s a l e o f a f i x e d a s s e t u s e d i n 

t h e r e g u l a r c o u r s e o f t h e t a x p a y e r ' s t r a d e o r b u s i n e s s , t h o s e 

g r o s s r e c e i p t s s h a l l be e x c l u d e d f r o m t h e s a l e s f a c t o r . " A l a . 

A d m i n . Code ( D e p ' t o f R e v e n u e ) , r e g u l a t i o n 

8 1 0 - 2 7 - 1 - 4 . 1 8 ( 3 ) ( a ) . 

The D e p a r t m e n t i n i t i a l l y a c c e p t e d KC's a n d KCW's 

c l a s s i f i c a t i o n o f t h e g r o s s r e c e i p t s as a p p o r t i o n a b l e b u s i n e s s 
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i n c o m e , b u t i t d i s a l l o w e d t h e e x c l u s i o n o f t h e g r o s s r e c e i p t s 

f r o m t h e s a l e s f a c t o r s p u r s u a n t t o t h e s p e c i a l r u l e . I t 

s i m i l a r l y made o t h e r a d j u s t m e n t s t h a t have n o t been c o n t e s t e d . 

The D e p a r t m e n t n o t i f i e d KC t h a t KC was due a r e d u c e d t a x 

r e f u n d o f $147,649 f o r t h e a u d i t y e a r s and b i l l e d KCW f o r 

a d d i t i o n a l t a x e s and i n t e r e s t f o r t h o s e y e a r s i n t h e amount o f 

$3,372,129. 

KC and KCW f i l e d p e t i t i o n s f o r r e v i e w w i t h t h e D e p a r t m e n t 

a r g u i n g t h a t a l t h o u g h t h e g r o s s r e c e i p t s f o r t h e s a l e o f t h e 

Co o s a p r o p e r t i e s were i n t h e n a t u r e o f b u s i n e s s i n c o m e , t h e 

r e c e i p t s s h o u l d be e x c l u d e d f r o m t h e i r s a l e s f a c t o r s p u r s u a n t 

t o t h e s p e c i a l r u l e . KC and KCW a r g u e d , i n t h e a l t e r n a t i v e , 

t h a t t h e s a l e r e c e i p t s c o n s t i t u t e d n o n b u s i n e s s income and 

s h o u l d be a l l o c a t e d 100 p e r c e n t t o T e x a s , KC and KCW's s t a t e 

o f c o m m e r c i a l d o m i c i l e . The D e p a r t m e n t a c c e p t e d KC and KCW's 

a l t e r n a t i v e argument t h a t t h e income f r o m t h e s a l e o f t h e 

Co o s a p r o p e r t i e s was n o n b u s i n e s s i n c o m e . I n s t e a d o f 

a l l o c a t i n g t h e income t o t h e i r s t a t e o f c o m m e r c i a l d o m i c i l e , 

h o w e v e r , t h e D e p a r t m e n t a l l o c a t e d i t e n t i r e l y t o A l a b a m a 

p u r s u a n t t o A l a . Code 1975, § 40-27-1, A r t . I V , 6 . ( a ) . The 
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D e p a r t m e n t c o n s e q u e n t l y a s s e s s e d t a x e s o f $7,382,559 and 

$13,593,834 a g a i n s t KC and KCW, r e s p e c t i v e l y . 

The c o m p a n i e s s o u g h t a h e a r i n g b e f o r e an a d m i n i s t r a t i v e 

l a w j u d g e ( " A L J " ) . The A L J e n t e r e d an o r d e r a g r e e i n g w i t h KC 

and KCW as t o t h e c h a r a c t e r i z a t i o n o f t h e g r o s s r e c e i p t s i n 

q u e s t i o n as b u s i n e s s i n c o m e , b u t r e j e c t e d t h e a p p l i c a t i o n o f 

a s p e c i a l a l l o c a t i o n r u l e t h a t e x c l u d e d t h e s a l e s p r o c e e d s 

f r o m t h e a p p o r t i o n m e n t s a l e s f a c t o r p u r s u a n t t o A l a . Admin. 

Code (Dep't o f R e v e n u e ) , r e g u l a t i o n 8 1 0 - 2 7 - 1 - 4 . 1 8 ( 3 ) ( a ) . 3 The 

D e p a r t m e n t a p p e a l e d t o t h e Montgomery C i r c u i t C o u r t , a r g u i n g 

t h a t t h e g r o s s r e c e i p t s s h o u l d be t r e a t e d as n o n b u s i n e s s 

income a l l o c a b l e s o l e l y t o A l a b a m a ; t h e c o m p a n i e s c r o s s -

a p p e a l e d , c h a l l e n g i n g t h e A L J ' s d e t e r m i n a t i o n t h a t t h e s p e c i a l 

a l l o c a t i o n r u l e d i d n o t a p p l y . 4 

By j o i n t m o t i o n , t h e p a r t i e s s t i p u l a t e d t o t h e a d m i s s i o n 

i n t o e v i d e n c e o f t h e r e c o r d and t h e t r a n s c r i p t made b e f o r e t h e 

3The p r o p e r a p p l i c a t i o n o f t h e s p e c i a l a l l o c a t i o n r u l e i s 
n o t a t i s s u e i n t h e p r e s e n t p e t i t i o n . 

4The D e p a r t m e n t c o n t e n d s f o r t h e f i r s t t i m e i n i t s r e p l y 
b r i e f t h a t t h e c o m p a n i e s d i d n o t , i n f a c t , a p p e a l t h e A L J ' s 
d e t e r m i n a t i o n c o n c e r n i n g t h e s p e c i a l a l l o c a t i o n r u l e . We f i n d 
t h i s c o n t e n t i o n t o be w i t h o u t m e r i t . I n any e v e n t , as we 
a l r e a d y have n o t e d , t h e i s s u e c o n c e r n i n g t h e s p e c i a l 
a l l o c a t i o n r u l e i s n o t p r o p e r l y b e f o r e u s . See s u p r a n o t e 3. 
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A L J . A f t e r a h e a r i n g a t w h i c h o n l y c o u n s e l ' s a r g u m e n t s were 

p r e s e n t e d , t h e c i r c u i t c o u r t r e v e r s e d t h e r u l i n g o f t h e A L J . 

The c o u r t c l a s s i f i e d t h e g r o s s r e c e i p t s f r o m t h e s a l e o f t h e 

Coosa p r o p e r t i e s as n o n b u s i n e s s income a l l o c a b l e s o l e l y t o 

Alabama and u p h e l d t h e D e p a r t m e n t ' s f i n a l a s s e s s m e n t s , 

i n c l u d i n g i n t e r e s t , o f $7,382,559 a g a i n s t KC and $13,593,834 

a g a i n s t KCW. The c i r c u i t c o u r t d i d n o t r e a c h t h e q u e s t i o n o f 

t h e s p e c i a l a l l o c a t i o n r u l e b e c a u s e t h e r u l e does n o t a p p l y t o 

t h e a p p o r t i o n m e n t o f n o n b u s i n e s s i n c o m e . The c o m p a n i e s 

a p p e a l e d t h e c i r c u i t c o u r t ' s judgment t o t h e C o u r t o f C i v i l 

A p p e a l s . 

The C o u r t o f C i v i l A p p e a l s r e v e r s e d t h e c i r c u i t c o u r t ' s 

j u d g m e n t . I t h e l d t h a t t h e g a i n f r o m t h e s a l e o f t h e Coosa 

p r o p e r t i e s was b u s i n e s s i n c o m e , and i t remanded t h e c a u s e f o r 

t h e c i r c u i t c o u r t t o d e t e r m i n e w h e t h e r t h e s p e c i a l a l l o c a t i o n 

r u l e i s a p p l i c a b l e . The D e p a r t m e n t p e t i t i o n e d t h i s C o u r t f o r 

a w r i t o f c e r t i o r a r i , p r i m a r i l y c o n t e n d i n g t h a t t h e d e c i s i o n 

o f t h e C o u r t o f C i v i l A p p e a l s c o n f l i c t s w i t h t h i s C o u r t ' s 

o p i n i o n i n Ex p a r t e U n i r o y a l T i r e Co., 779 So. 2d 227 ( A l a . 

2 0 0 0 ) , i n w h i c h we e x a m i n e d i n d e t a i l t h e d e f i n i t i o n o f 
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" b u s i n e s s i n c o m e " p r o v i d e d i n A l a . Code 1975, § 40-27-1, 

A r t . I V , 1 . ( a ) . We g r a n t e d t h e p e t i t i o n . 

I I . S t a n d a r d o f R e v i e w 

I n t h e p r e s e n t c a s e , t h e C o u r t o f C i v i l A p p e a l s a f f o r d e d 

t h e c i r c u i t c o u r t ' s r u l i n g no p r e s u m p t i o n o f c o r r e c t n e s s . The 

D e p a r t m e n t f r a m e s t h e i s s u e i n t h i s c a s e as w h e t h e r t h e g a i n 

f r o m t h e c o m p a n i e s ' d i v e s t i t u r e o f t h e C o o s a p r o p e r t i e s a r o s e 

f r o m a t r a n s a c t i o n t h a t was i n t h e c o m p a n i e s ' r e g u l a r c o u r s e 

o f b u s i n e s s . B e c a u s e t h e " c o n t r o l l i n g f a c t o r " i n s u c h a 

d e t e r m i n a t i o n i s " t h e n a t u r e o f t h e p a r t i c u l a r t r a n s a c t i o n 

g i v i n g r i s e t o t h e i n c o m e , " U n i r o y a l , 779 So. 2d a t 230 

( q u o t i n g o t h e r c a s e s ) , t h e D e p a r t m e n t c o n t e n d s t h a t t h i s i s a 

q u e s t i o n o f f a c t d i s p u t e d by t h e p a r t i e s and t h a t , t h e r e f o r e , 

t h e de novo s t a n d a r d o f r e v i e w i s i n a p p l i c a b l e i n t h i s c a s e . 

T h i s argument f a i l s b e c a u s e t h e f a c t s i n t h i s c a s e a r e 

n o t a c t u a l l y d i s p u t e d . The c i r c u i t c o u r t r e c e i v e d no 

t e s t i m o n i a l e v i d e n c e b u t d e c i d e d t h e c a s e on b r i e f s and 

a r g u m e n t s o f c o u n s e l and t h e r e c o r d o f t h e h e a r i n g b e f o r e t h e 

A L J . T h e r e i s no d i s p u t e b e t w e e n t h e p a r t i e s c o n c e r n i n g how 

t h e d i v e s t i t u r e o c c u r r e d o r what o t h e r t r a n s a c t i o n s t h e 

c o m p a n i e s e n g a g e d i n d u r i n g t h e p e r i o d i n q u e s t i o n . The 
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D e p a r t m e n t does n o t i d e n t i f y any d i s p u t e as t o t h e f a c t s b u t 

d i s c u s s e s o n l y d i s p u t e s as t o t h e a p p l i c a t i o n o f t h e l a w t o 

t h e f a c t s and, a c c o r d i n g l y , t h e c o n c l u s i o n s t o be drawn f r o m 

t h e f a c t s . I n t h e p r e s e n t c a s e , " t h e n a t u r e o f t h e 

t r a n s a c t i o n a t i s s u e " i s n o t a q u e s t i o n o f f a c t , b u t a 

q u e s t i o n o f t h e a p p l i c a t i o n o f t h e l a w t o t h e u n d i s p u t e d 

f a c t s . Thus, t h e c o r r e c t s t a n d a r d o f r e v i e w i s , as t h e C o u r t 

o f C i v i l A p p e a l s c o n c l u d e d , t h e de novo s t a n d a r d . 

"When r e v i e w i n g a c a s e i n w h i c h t h e t r i a l c o u r t s a t 
w i t h o u t a j u r y a nd h e a r d e v i d e n c e i n t h e f o r m o f 
s t i p u l a t i o n s , b r i e f s , a nd t h e w r i t i n g s o f t h e 
p a r t i e s , t h i s C o u r t s i t s i n judgment o f t h e 
e v i d e n c e ; t h e r e i s no p r e s u m p t i o n o f c o r r e c t n e s s . 
O l d S o u t h e r n L i f e I n s . Co. v. W i l l i a m s , 544 So. 2d 
941, 942 ( A l a . 1 9 8 9 ) ; C r a i g C o n s t r . Co. v. H e n d r i x , 
568 So. 2d 752, 756 ( A l a . 1 9 9 0 ) . When t h i s C o u r t 
must d e t e r m i n e i f t h e t r i a l c o u r t m i s a p p l i e d t h e l a w 
t o t h e u n d i s p u t e d f a c t s , t h e s t a n d a r d o f r e v i e w i s 
de novo, and no p r e s u m p t i o n o f c o r r e c t n e s s i s g i v e n 
t h e d e c i s i o n o f t h e t r i a l c o u r t . S t a t e Dep't o f  
Revenue v. G a r n e r , 812 So. 2d 380, 382 ( A l a . C i v . 
App. 2 0 0 1 ) ; see a l s o Ex p a r t e Graham, 702 So. 2d 
1215 ( A l a . 1 9 9 7 ) . " 

Bean D r e d g i n g , L.L.C. v. Al a b a m a Dep't o f Revenue, 855 So. 2d 

513, 516-17 ( A l a . 2 0 0 3 ) . 
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I I I . A n a l y s i s 

D u r i n g t h e a u d i t y e a r s , " b u s i n e s s i n c o m e " was d e f i n e d i n 

A l a . Code 1975, § 40-27-1, A r t . IV, 1 . ( a ) , as f o l l o w s : 

" [ I ] n c o m e a r i s i n g f r o m t r a n s a c t i o n s and a c t i v i t y i n 
t h e r e g u l a r c o u r s e o f t h e t a x p a y e r ' s t r a d e o r 
b u s i n e s s and i n c l u d e s income f r o m t a n g i b l e and 
i n t a n g i b l e p r o p e r t y i f t h e a c q u i s i t i o n , management, 
and d i s p o s i t i o n o f t h e p r o p e r t y c o n s t i t u t e i n t e g r a l 
p a r t s o f t h e t a x p a y e r ' s r e g u l a r t r a d e o r b u s i n e s s 
o p e r a t i o n s . " 5 

As t h e C o u r t o f C i v i l A p p e a l s o b s e r v e d : 

"The u n i f o r m i t y s o u g h t by t h e [ M u l t i s t a t e Tax 
Compact] has been c o m p r o m i s e d by t h e j u d i c i a l 
d i s a g r e e m e n t o f d i f f e r e n t s t a t e s o v e r t h e d e f i n i t i o n 
o f ' b u s i n e s s i n c o m e . ' Two t e s t s , t h e ' t r a n s a c t i o n a l 
t e s t ' and t h e ' f u n c t i o n a l t e s t , ' have d e v e l o p e d as 
a r e s u l t . The Alabama Supreme C o u r t a d d r e s s e d t h i s 
i s s u e t h o r o u g h l y i n Ex p a r t e U n i r o y a l [ T i r e Co., 779 
So. 2d 227 ( A l a . 2 0 0 0 ) ] . " 

K i m b e r l y C l a r k C o r p . , So. 3d a t . 

I n U n i r o y a l , t h i s C o u r t d e f i n e d t h e " t r a n s a c t i o n a l t e s t " 

and t h e " f u n c t i o n a l t e s t " and e x p l a i n e d t h e d i f f e r e n c e s 

b e t w e e n t h e two. C o n c e r n i n g t h e t r a n s a c t i o n a l t e s t , t h e C o u r t 

e x p l a i n e d : 

" P r o p o n e n t s o f t h e t r a n s a c t i o n a l t e s t f i n d i t 
' r o o t e d i n t h e s t a t u t o r y p h r a s e , " e a r n i n g s a r i s i n g 

5The A l a b a m a L e g i s l a t u r e a d o p t e d a new d e f i n i t i o n o f 
" b u s i n e s s i n c o m e " i n 2001, e f f e c t i v e f o r t a x y e a r s b e g i n n i n g 
a f t e r December 31, 2001. See § 40-27-1.1, A l a . Code 1975. 
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f r o m t r a n s a c t i o n s and a c t i v i t y i n t h e r e g u l a r c o u r s e 
o f t h e t a x p a y e r ' s t r a d e o r b u s i n e s s . " ' 'Thus, u n d e r 
t h e t r a n s a c t i o n a l t e s t , t h e " c o n t r o l l i n g f a c t o r by 
w h i c h b u s i n e s s income [ i s d e f i n e d ] i s t h e n a t u r e o f 
t h e p a r t i c u l a r t r a n s a c t i o n g i v i n g r i s e t o t h e 
i n c o m e . " ... The f r e q u e n c y and r e g u l a r i t y o f s i m i l a r 
t r a n s a c t i o n s a nd t h e f o r m e r p r a c t i c e s o f t h e 
b u s i n e s s a r e p e r t i n e n t c o n s i d e r a t i o n s . ' " 

U n i r o y a l , 779 So. 2d a t 230 ( q u o t i n g G e n e r a l C a r e C o r p . v. 

O l s e n , 705 S.W.2d 642, 644 (Tenn. 1 9 8 6 ) , q u o t i n g i n t u r n 

W e s t e r n N a t u r a l Gas Co. v. M c D o n a l d , 202 Kan. 98, 101, 446 

P.2d 781, 783 (1968) ( c i t a t i o n s a nd e m p h a s i s o m i t t e d ) ) . 

C o n c e r n i n g t h e f u n c t i o n a l t e s t , t h e C o u r t e x p l a i n e d : 

" O t h e r c o u r t s c o n s t r u i n g t h e same l a n g u a g e have 
c o n c l u d e d t h a t t h e i r s t a t u t e a l s o c o n t a i n s an 
a l t e r n a t i v e t e s t , w h i c h i s p o p u l a r l y known as t h e 
' f u n c t i o n a l ' t e s t . ... P r o p o n e n t s o f t h e 
f u n c t i o n a l t e s t f i n d i t r o o t e d i n t h a t s e c o n d c l a u s e 
o f t h e s t a t u t e , w h i c h r e a d s : 'and i n c l u d e s income 
f r o m t a n g i b l e and i n t a n g i b l e p r o p e r t y i f t h e 
a c q u i s i t i o n , management, and d i s p o s i t i o n o f t h e 
p r o p e r t y c o n s t i t u t e i n t e g r a l p a r t s o f t h e t a x p a y e r ' s 
r e g u l a r t r a d e o r b u s i n e s s o p e r a t i o n s . ' 'More 
b r o a d l y [ t h a n u n d e r t h e t r a n s a c t i o n a l t e s t ] , u n d e r 
t h e f u n c t i o n a l t e s t , a l l g a i n f r o m t h e d i s p o s i t i o n 
o f a c a p i t a l a s s e t i s c o n s i d e r e d b u s i n e s s income i f 
t h e a s s e t d i s p o s e d o f was " u s e d by t h e t a x p a y e r i n 
i t s r e g u l a r t r a d e o r b u s i n e s s o p e r a t i o n s . " ' " 

779 So. 2d a t 230-31 ( q u o t i n g T e x a c o - C i t i e s S e r v . P i p e l i n e Co. 

v. McGaw, 182 I l l . 2d 262, 269, 695 N.E.2d 481, 484, 230 I l l . 

Dec. 991, 994 (1998) ( c i t a t i o n s a nd e m p h a s i s o m i t t e d ) ) . 
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