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STUART, J u s t i c e . 

I n t h r e e s e p a r a t e a p p e a l s t h a t have been c o n s o l i d a t e d f o r 

t h e p u r p o s e o f w r i t i n g one o p i n i o n , H e n r y C o l l i n s , as 

a d m i n i s t r a t o r o f t h e e s t a t e o f A p r i l C o l l i n s , d e c e a s e d , and 

K e v i n K i l g o r e , M i c h a e l H o p k i n s , E m i l y D r a n e , R a s h a d E c h o l s , 

M a r k e t t a S h e l t o n , and A n t h o n y James a p p e a l f r o m a summary 

j u d g m e n t e n t e r e d i n f a v o r o f S c e n i c Homes, I n c . , J o n a t h a n 

R u s s e l l , and E n t e r p r i s e A p a r t m e n t s , LLC. We r e v e r s e and 

remand. 

F a c t s and P r o c e d u r a l H i s t o r y 

I n 1982, S c e n i c Homes began c o n s t r u c t i o n o f H u n t e r s 

R i d g e , an a p a r t m e n t d e v e l o p m e n t . I t i s u n d i s p u t e d t h a t S c e n i c 

Homes d i d n o t use a l i c e n s e d a r c h i t e c t t o d e s i g n t h e p l a n and 
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t o d r a f t t h e b u i l d i n g s p e c i f i c a t i o n s . The d e v e l o p m e n t 

c o n s i s t e d o f s e v e r a l p h a s e s , i n c l u d i n g H u n t e r s R i d g e 4022, a 

1 2 - u n i t , 2 - s t o r y a p a r t m e n t b u i l d i n g . S c e n i c Homes s o l d 

H u n t e r s R i d g e 4022 i n t h e 1980s. 

I t a p p e a r s t h a t on A u g u s t 12, 2004, H u n t e r s R i d g e 4022 

was owned by J o n a t h a n R u s s e l l and a l i m i t e d l i a b i l i t y company, 

E n t e r p r i s e A p a r t m e n t s , LLC, i n w h i c h R u s s e l l was a p r i n c i p a l 

( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as " R u s s e l l " ) . 1 

K i l g o r e , H o p k i n s , D r a n e , E c h o l s , S h e l t o n , James, and A p r i l 

C o l l i n s were r e s i d e n t s o f H u n t e r s R i d g e 4022. I n t h e e a r l y 

m o r n i n g h o u r s o f A u g u s t 12, 2004, a f i r e s t a r t e d a t t h e 

a p a r t m e n t c o m p l e x . A p r i l C o l l i n s d i e d and K i l g o r e , H o p k i n s , 

D r a n e , E c h o l s , S h e l t o n , and James were i n j u r e d as a r e s u l t o f 

t h e f i r e . A f t e r an i n v e s t i g a t i o n , H e n r y R i c e was a r r e s t e d f o r 

s e t t i n g t h e f i r e , and he u l t i m a t e l y p l e a d e d g u i l t y t o a r s o n 

w i t h r e g a r d t o t h e f i r e a t H u n t e r s R i d g e 4022. 

K i l g o r e , H o p k i n s , D r a n e , E c h o l s , S h e l t o n , James, and 

H e n r y C o l l i n s , as a d m i n i s t r a t o r o f t h e e s t a t e o f A p r i l C o l l i n s 

( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as " t h e r e s i d e n t s " ) , 

1 T h i s s t a t e m e n t s h o u l d n o t be c o n s t r u e d as h o l d i n g t h a t 
J o n a t h a n R u s s e l l owned, as a m a t t e r o f l a w , H u n t e r s R i d g e 4022 
a t t h e t i m e o f t h e e v e n t t h a t f o r m e d t h e b a s i s o f t h e 
u n d e r l y i n g a c t i o n . 
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s u e d S c e n i c Homes and R u s s e l l , a l l e g i n g n e g l i g e n c e and 

w a n t o n n e s s . S p e c i f i c a l l y , t h e y a l l e g e d t h a t t h e i r i n j u r i e s 

were p r o x i m a t e l y c a u s e d by S c e n i c Homes' f a i l u r e t o c o n s t r u c t , 

and R u s s e l l ' s f a i l u r e t o m a i n t a i n , a r e a s o n a b l y s a f e a p a r t m e n t 

b u i l d i n g w i t h a d e q u a t e f i r e - s u p p r e s s i o n s a f e g u a r d s and 

a d e q u a t e e s c a p e r o u t e s . 

A f t e r some d i s c o v e r y , S c e n i c Homes and R u s s e l l moved f o r 

a summary j u d g m e n t , a r g u i n g t h a t b e c a u s e Alabama does n o t 

impose on a p e r s o n o r an e n t i t y a d u t y t o p r o t e c t a n o t h e r f r o m 

t h e u n f o r e s e e a b l e c r i m i n a l a c t s o f a t h i r d p e r s o n , t h e y d i d 

n o t have a d u t y t o p r o t e c t t h o s e l i v i n g i n t h e a p a r t m e n t 

c o m p l e x f r o m i n j u r i e s c a u s e d by R i c e ' s c r i m i n a l a c t . 

A c c o r d i n g t o S c e n i c Homes and R u s s e l l , R i c e ' s c r i m i n a l a c t o f 

a r s o n r e l i e v e d them o f any l i a b i l i t y . S c e n i c Homes a l s o 

a r g u e d t h a t t h e c l a i m s a g a i n s t i t were b a r r e d by t h e 2 0 - y e a r 

common-law r u l e o f r e p o s e . 

The r e s i d e n t s r e s p o n d e d , a r g u i n g t h a t a g e n u i n e i s s u e o f 

m a t e r i a l f a c t e x i s t e d as t o w h e t h e r S c e n i c Homes had b r e a c h e d 

i t s d u t y t o c o n s t r u c t and R u s s e l l had b r e a c h e d h i s d u t y t o 

m a i n t a i n a r e a s o n a b l y s a f e a p a r t m e n t b u i l d i n g . S p e c i f i c a l l y , 

t h e r e s i d e n t s a r g u e d t h a t d i s c o v e r y i n d i c a t e d t h a t w i t h r e g a r d 
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t o f i r e s a f e t y S c e n i c Homes d i d n o t c o m p l y w i t h t h e a p p l i c a b l e 

b u i l d i n g c o d e s when i t c o n s t r u c t e d H u n t e r s R i d g e 4022 and t h a t 

R u s s e l l d i d n o t m a i n t a i n t h e c o m p l e x i n a s a f e manner i n 

a c c o r d a n c e w i t h v a r i o u s f i r e - s a f e t y s t a n d a r d s . A c c o r d i n g t o 

t h e r e s i d e n t s , H u n t e r s R i d g e 4022 d i d n o t s a t i s f y f i r e - s a f e t y 

s t a n d a r d s b e c a u s e , t h e r e s i d e n t s s a y , i n a d e q u a t e f i r e -

r e t a r d a n t b u i l d i n g m a t e r i a l s were u s e d i n t h e c o n s t r u c t i o n o f 

t h e a p a r t m e n t c o m p l e x , t h e s p r i n k l e r s y s t e m t h a t had been 

i n s t a l l e d was i n a d e q u a t e , and t h e windows i n t h e u n i t s were 

t o o s m a l l t o p r o v i d e a v i a b l e e x i t r o u t e f o r p e r s o n s l i v i n g i n 

t h e a p a r t m e n t c o m p l e x . The r e s i d e n t s u r g e d t h a t t h e 

u n f o r e s e e n c r i m i n a l a c t o f R i c e d i d n o t n e g a t e t h e d u t y owed 

t h e r e s i d e n t s by S c e n i c Homes and R u s s e l l b e c a u s e t h e i r d u t y 

was t o b u i l d and t o m a i n t a i n , r e s p e c t i v e l y , an a p a r t m e n t 

b u i l d i n g w i t h a d e q u a t e f i r e - s u p p r e s s i o n s a f e g u a r d s and w i t h an 

a d e q u a t e means o f e s c a p e i f a f i r e o c c u r r e d . 

The t r i a l c o u r t e n t e r e d a summary j u d g m e n t f o r S c e n i c 

Homes and R u s s e l l , c o n c l u d i n g t h a t t h e y d i d n o t have a d u t y t o 

p r o t e c t t h e r e s i d e n t s f r o m i n j u r i e s c a u s e d by R i c e ' s c r i m i n a l 

a c t . A d d i t i o n a l l y , t h e t r i a l c o u r t c o n c l u d e d t h a t t h e 
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r e s i d e n t s ' c l a i m s a g a i n s t S c e n i c Homes were b a r r e d by t h e 

r u l e o f r e p o s e . 

S t a n d a r d o f R e v i e w 

"To g r a n t a m o t i o n f o r a summary j u d g m e n t , t h e 
t r i a l c o u r t must d e t e r m i n e t h a t t h e r e i s no g e n u i n e 
i s s u e o f m a t e r i a l f a c t and t h a t t h e movant i s 
e n t i t l e d t o a j u d g m e n t as a m a t t e r o f l a w . R u l e 
5 6 ( c ) ( 3 ) , A l a . R. C i v . P. When t h e movant makes a 
p r i m a f a c i e s h o w i n g t h a t t h o s e two c o n d i t i o n s a r e 
s a t i s f i e d , t h e b u r d e n t h e n s h i f t s t o t h e nonmovant 
t o p r e s e n t ' s u b s t a n t i a l e v i d e n c e ' c r e a t i n g a g e n u i n e 
i s s u e o f m a t e r i a l f a c t . Ex p a r t e CSX T r a n s p . , I n c . , 
938 So. 2d 959, 961 ( A l a . 2 0 0 6 ) ; see B a s s v. 
S o u t h T r u s t Bank o f B a l d w i n C o u n t y , 538 So. 2d 794, 
797-98 ( A l a . 1 9 8 9 ) . E v i d e n c e i s ' s u b s t a n t i a l ' i f i t 
i s o f 'such w e i g h t and q u a l i t y t h a t f a i r - m i n d e d 
p e r s o n s i n t h e e x e r c i s e o f i m p a r t i a l j u d g m e n t can 
r e a s o n a b l y i n f e r t h e e x i s t e n c e o f t h e f a c t s o u g h t t o 
be p r o v e d . ' West v. F o u n d e r s L i f e A s s u r a n c e Co. o f 
F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1 9 8 9 ) ; § 
1 2 - 2 1 - 1 2 ( d ) , A l a . Code 1975. 

" I n o u r r e v i e w o f a summary j u d g m e n t , we a p p l y 
t h e same s t a n d a r d as does t h e t r i a l c o u r t on f a c t u a l 
i s s u e s . Ex p a r t e L u m p k i n , 702 So. 2d 462, 465 ( A l a . 
1 9 9 7 ) . However, we must r e v i e w t h e r e c o r d i n t h e 
l i g h t most f a v o r a b l e t o t h e nonmovant and must 
r e s o l v e a l l r e a s o n a b l e d o u b t s a g a i n s t t h e movant. 
Ex p a r t e CSX T r a n s p . , 938 So. 2d a t 962; Hanners v. 
B a l f o u r G u t h r i e , I n c . , 564 So. 2d 412, 413 ( A l a . 
1 990 ) . The t r i a l c o u r t ' s r u l i n g on a q u e s t i o n o f 
law c a r r i e s no p r e s u m p t i o n o f c o r r e c t n e s s , and t h i s 
C o u r t r e v i e w s de novo t h e t r i a l c o u r t ' s c o n c l u s i o n 
as t o t h e a p p r o p r i a t e l e g a l s t a n d a r d t o be a p p l i e d . 
Ex p a r t e Graham, 702 So. 2d 1215, 1221 ( A l a . 1 9 9 7 ) . " 

D u n l a p v. R e g i o n s F i n . C o r p . , 983 So. 2d 374, 376-77 ( A l a . 

2 0 0 7 ) . 
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I s s u e s and A n a l y s e s 

I . Whether a b u i l d e r ' s and a l a n d l o r d ' s d u t y t o 
b u i l d and m a i n t a i n an a p a r t m e n t b u i l d i n g t o p r o v i d e 
f i r e s u p p r e s s i o n and f i r e - e s c a p e r o u t e s t o t e n a n t s 
i s d e p e n d e n t upon w h e t h e r t h e f i r e was a c c i d e n t a l l y 
o r i n t e n t i o n a l l y c a u s e d . 

The r e s i d e n t s c o n t e n d t h a t t h e t r i a l c o u r t e r r e d i n 

c o n c l u d i n g , as a m a t t e r o f l a w , t h a t R i c e ' s i n t e r v e n i n g 

c r i m i n a l a c t r e l i e v e d S c e n i c Homes and R u s s e l l o f l i a b i l i t y 

f o r A p r i l C o l l i n s ' s d e a t h and t h e i n j u r i e s o f t h e r e m a i n i n g 

r e s i d e n t s . They m a i n t a i n t h a t t h e p r o x i m a t e c a u s e o f t h e i r 

i n j u r i e s , i n c l u d i n g A p r i l C o l l i n s ' s d e a t h , was t h e f a i l u r e o f 

S c e n i c Homes t o c o n s t r u c t and R u s s e l l t o m a i n t a i n a r e a s o n a b l y 

s a f e a p a r t m e n t c o m p l e x w i t h a d e q u a t e f i r e - s u p p r e s s i o n 

s a f e g u a r d s and f i r e - e s c a p e r o u t e s . S c e n i c Homes and R u s s e l l 

d i s a g r e e . F o c u s i n g on t h e c a u s e o f t h e f i r e , t h e y a r g u e t h a t 

t h e p r o x i m a t e c a u s e o f t h e r e s i d e n t s ' i n j u r i e s was n o t t h e 

l a c k o f f i r e - s u p p r e s s i o n s a f e g u a r d s o r t h e l a c k o f an a d e q u a t e 

means o f e s c a p e b u t t h e i n t e r v e n i n g c r i m i n a l a c t o f R i c e , who 

s e t t h e f i r e . 

" ' [ T ] h e e x i s t e n c e o f a d u t y i s a q u e s t i o n o f l a w 
t o be d e t e r m i n e d by t h e t r i a l j u d g e . ' S t a t e Farm 
F i r e & Cas. Co. v. Owen, 729 So. 2d 834, 839 ( A l a . 
1 9 9 8 ) . ' I t i s t h e g e n e r a l r u l e i n Alabama t h a t 
a b s e n t s p e c i a l r e l a t i o n s h i p s o r c i r c u m s t a n c e s , a 
p e r s o n has no d u t y t o p r o t e c t a n o t h e r f r o m c r i m i n a l 
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a c t s o f a t h i r d p e r s o n . ' Moye v. A.G. G a s t o n 
M o t e l s , I n c . , 499 So. 2d 1368, 1370 ( A l a . 1 9 8 6 ) . " 

New A d d i t i o n C l u b , I n c . v. Vaughn, 903 So. 2d 68 , 73 ( A l a . 

2 0 0 4 ) . 

S c e n i c Homes and R u s s e l l c i t e t h i s C o u r t t o numerous 

c a s e s i n w h i c h i t has c o n s i d e r e d w h e t h e r a p r e m i s e s owner i s 

r e s p o n s i b l e f o r i n j u r y o r damage t o a n o t h e r on t h e p r e m i s e s 

c a u s e d by t h e i n t e r v e n i n g c r i m i n a l a c t o f t h i r d p a r t y . See 

H a i l v. Regency T e r r a c e Owners A s s ' n , 782 So. 2d 1271 ( A l a . 

2 0 0 0 ) ( h o l d i n g t h a t a j u r y q u e s t i o n e x i s t e d as t o w h e t h e r t h e 

owners o f a c o n d o m i n i u m a s s o c i a t i o n , i n l i g h t o f t h e i r 

k n o w l e dge o f t h e p r o b a b i l i t y o f a r s o n , b r e a c h e d t h e i r d u t y t o 

t a k e r e a s o n a b l e p r e c a u t i o n s t o p r o t e c t a g a i n s t a r s o n ) ; New 

A d d i t i o n C l u b , I n c . v. Vaughn, 903 So. 2d a t 73 ( h o l d i n g t h a t 

t h e c l u b owner d i d n o t have a d u t y t o p r o t e c t t h e i n v i t e e 

b e c a u s e i t was n o t f o r e s e e a b l e t h a t one p a t r o n w o u l d k i l l 

a n o t h e r p a t r o n ) ; C a r r o l l v. S h o n e y ' s , I n c . , 775 So. 2d 753 

( A l a . 2 0 0 0 ) ( h o l d i n g t h a t a r e s t a u r a n t d i d n o t have a d u t y t o 

p r o t e c t an employee f r o m h e r h u s b a n d b e c a u s e t h e e v i d e n c e d i d 

n o t i n d i c a t e t h a t t h e r e s t a u r a n t knew o r s h o u l d have known t h e 

e m p l o y e e ' s h u s b a n d w o u l d come t o t h e r e s t a u r a n t and murder t h e 

e m p l o y e e ) ; and Tenn Tom B l d g . v. O l e n , N i c h o l a s & C o p e l a n d , 
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P.C., 908 So. 2d 230 ( A l a . 2 0 0 5 ) ( h o l d i n g t h a t b u i l d i n g owner 

had no d u t y t o p r o t e c t a d j o i n i n g b u i l d i n g f r o m f i r e b e c a u s e 

t h e b u i l d i n g owner d i d n o t know o r have r e a s o n t o know t h a t a 

t r e s p a s s e r w o u l d i n t e n t i o n a l l y s e t f i r e t o b u i l d i n g ) . 

These c a s e s , however, a r e d i s t i n g u i s h a b l e f r o m t h e c a s e 

now b e f o r e us b e c a u s e u n d e r t h e f a c t s i n t h o s e c a s e s t h e 

i n j u r e d p a r t y a l l e g e d t h a t t h e p r e m i s e s owner had a d u t y t o 

p r e v e n t t h e i n t e r v e n i n g c r i m i n a l a c t f r o m o c c u r r i n g , i . e . , 

t h a t t h e a l l e g e d b r e a c h o f d u t y by t h e p r e m i s e s owner o c c u r r e d 

b e f o r e t h e c r i m i n a l a c t . The r e s i d e n t s do n o t a l l e g e i n t h i s 

c a s e t h a t S c e n i c Homes and R u s s e l l b r e a c h e d t h i s t y p e o f d u t y ; 

t h e r e f o r e , t h e l a w i n t h e s e c a s e s i s i n a p p l i c a b l e t o t h e f a c t s 

b e f o r e u s . 

He r e , t h e r e s i d e n t s a l l e g e t h a t S c e n i c Homes had a d u t y 

t o c o n s t r u c t and R u s s e l l had a d u t y t o o p e r a t e a r e a s o n a b l y 

s a f e a p a r t m e n t b u i l d i n g , e q u i p p e d w i t h a p p r o p r i a t e e x i t s and 

f i r e - s u p p r e s s i o n s a f e g u a r d s d e s i g n e d t o r e d u c e t h e r i s k o f 

i n j u r y as a r e s u l t o f a f i r e , r e g a r d l e s s o f t h e o r i g i n o f t h e 

f i r e . T h e i r c l a i m s f o c u s on a b r e a c h o f d u t y by S c e n i c Homes 

and R u s s e l l t o have c o n s t r u c t e d and t o have o p e r a t e d a 

p r o p e r t y so as t o m i n i m i z e t h e d a n g e r t o t h e r e s i d e n t s f r o m 
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f i r e s t h a t m i g h t o c c u r . The q u e s t i o n i s w h e t h e r t h e i n j u r i e s 

a l l e g e d l y c a u s e d by t h e i n a b i l i t y t o e s c a p e f r o m t h e f i r e were 

t h e f o r e s e e a b l e r e s u l t o f t h e a l l e g e d f a i l u r e o f S c e n i c Homes 

t o b u i l d and R u s s e l l t o m a i n t a i n a r e a s o n a b l y s a f e b u i l d i n g 

w i t h r e g a r d t o f i r e s a f e t y . I n d e e d , i t i s a f o r e s e e a b l e r i s k 

t h a t a f i r e a t an a p a r t m e n t c o m p l e x , however s t a r t e d , w i l l 

c a u s e harm t o t h e i n h a b i t a n t s o f t h e c o m p l e x i f t h e p r e m i s e s 

owner f a i l s t o p r o v i d e a d e q u a t e f i r e - s u p p r e s s i o n s a f e g u a r d s 

and an a d e q u a t e means o f e s c a p e f r o m t h e f i r e . As t h e F l o r i d a 

D i s t r i c t C o u r t o f A p p e a l s r e c o g n i z e d i n Mozer v. Semenza, 177 

So. 2d 880, 883 ( F l a . D i s t . C t . App. 1 9 6 5 ) : 

"The s c o p e o f d e f e n d a n t ' s d u t y t o m a i n t a i n 
r e a s o n a b l e s a f e p r e m i s e s does n o t i n c l u d e a d u t y t o 
f o r e s e e a p a r t i c u l a r f i r e b u t i t does i n c l u d e a d u t y 
t o r e a s o n a b l y g u a r d a g a i n s t t h e r i s k o f f i r e . ... I t 
was r e a s o n a b l y f o r e s e e a b l e t h a t t h e r e w o u l d ... be 
a l i k e l i h o o d o f f i r e and i t was t h e d u t y o f t h e 
d e f e n d a n t t o p r o v i d e a r e a s o n a b l e s a f e p l a c e i n 
a n t i c i p a t i o n o f t h a t d a n g e r . " 

B e c a u s e t h e e v i d e n c e b e f o r e us i n d i c a t e s t h a t a g e n u i n e 

i s s u e o f m a t e r i a l f a c t e x i s t s as t o w h e t h e r S c e n i c Homes 

c o n s t r u c t e d and R u s s e l l m a i n t a i n e d and o p e r a t e d a r e a s o n a b l y 

s a f e a p a r t m e n t b u i l d i n g w i t h r e g a r d t o f i r e s a f e t y , t h e 

summary judgment f o r S c e n i c Homes and R u s s e l l i s r e v e r s e d . 
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I I . Whether t h e t r i a l c o u r t e r r e d i n h o l d i n g 
t h a t t h e common-law r u l e o f r e p o s e b a r r e d t h e 
r e s i d e n t s ' a c t i o n a g a i n s t S c e n i c Homes. 

I n Ex p a r t e L i b e r t y N a t i o n a l L i f e I n s u r a n c e Co., 825 So. 

2d 758 ( A l a . 2 0 0 2 ) , t h i s C o u r t d i s c u s s e d t h e r u l e o f r e p o s e , 

s t a t i n g : 

" S i n c e 1858, c a u s e s o f a c t i o n a s s e r t e d i n 
Alabama c o u r t s more t h a n 20 y e a r s a f t e r t h e y c o u l d 
have been a s s e r t e d have been c o n s i d e r e d t o have been 
e x t i n g u i s h e d by t h e r u l e o f r e p o s e . See R e c t o r v. 
B e t t e r H ouses, I n c . , 820 So. 2d 75, 77 n. 2 ( A l a . 
2 0 0 1 ) ( ' S i n c e t h i s C o u r t d e c i d e d M c A r t h u r v. C a r r i e ' s 
A d m i n i s t r a t o r , 32 A l a . 75 ( 1 8 5 8 ) , Alabama has 
f o l l o w e d a r u l e o f r e p o s e , o r r u l e o f p r e s c r i p t i o n , 
o f 20 y e a r s . ' ) . The w e l l - e s t a b l i s h e d r u l e 
r e c o g n i z e s t h e r e a l i t i e s t h a t s u r r o u n d t h e i n v e r s e 
r e l a t i o n s h i p b e t ween t h e p a s s a g e o f t i m e and t h e 
a b i l i t y t o f a i r l y and j u s t l y r e s o l v e d i s p u t e s : 

"'As a m a t t e r o f p u b l i c p o l i c y , and 
f o r t h e r e p o s e o f s o c i e t y , i t has l o n g been 
t h e s e t t l e d p o l i c y o f t h i s s t a t e , as o f 
o t h e r s , t h a t a n t i q u a t e d demands w i l l n o t be 
c o n s i d e r e d by t h e c o u r t s , and t h a t , w i t h o u t 
r e g a r d t o any s t a t u t e o f l i m i t a t i o n s , t h e r e 
must be a t i m e b e y o n d w h i c h human 
t r a n s a c t i o n s w i l l n o t be i n q u i r e d i n t o 
I t i s n e c e s s a r y f o r t h e p e a c e and s e c u r i t y 
o f s o c i e t y t h a t t h e r e s h o u l d be an end o f 
l i t i g a t i o n , and i t i s i n e q u i t a b l e t o a l l o w 
t h o s e who have s l e p t upon t h e i r r i g h t s f o r 
a p e r i o d o f 20 y e a r s , a f t e r t h e y m i g h t have 
[ b r o u g h t an a c t i o n ] , and a f t e r , as i s 
g e n e r a l l y t h e c a s e , t h e memory o f 
t r a n s a c t i o n s has f a d e d and p a r t i e s and 
w i t n e s s e s p a s s e d away, t o [ b r i n g an 
a c t i o n ] . The c o n s e n s u s o f o p i n i o n i n t h e 
p r e s e n t day i s t h a t s u c h p r e s u m p t i o n i s 
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c o n c l u s i v e , and t h e p e r i o d o f 20 y e a r s , 
w i t h o u t some d i s t i n c t a c t i n r e c o g n i t i o n o f 
t h e [ c l a i m a n t ' s r i g h t ] , a c o m p l e t e b a r ; 
and, as s a i d i n an e a r l y c a s e , " t h e 
p r e s u m p t i o n r e s t s n o t o n l y on t h e want o f 
d i l i g e n c e i n a s s e r t i n g r i g h t s , b u t on t h e 
h i g h e r g r o u n d t h a t i t i s n e c e s s a r y t o 
s u p p r e s s f r a u d s , t o a v o i d l o n g dormant 
c l a i m s , w h i c h , i t has been s a i d , have o f t e n 
more o f c r u e l t y t h a n o f j u s t i c e i n them, 
t h a t i t c o n d u c e s t o p e a c e o f s o c i e t y and 
t h e h a p p i n e s s o f f a m i l i e s , 'and r e l i e v e s 
c o u r t s f r o m t h e n e c e s s i t y o f a d j u d i c a t i n g 
r i g h t s so o b s c u r e by t h e l a p s e o f t i m e and 
t h e a c c i d e n t s o f l i f e t h a t t h e a t t a i n m e n t 
o f t r u t h and j u s t i c e i s n e x t t o 
i m p o s s i b l e . ' " ' 

" S n o d g r a s s v. S n o d g r a s s , 176 A l a . 276, 280-81, 58 
So. 201, 201-02 ( 1 9 1 2 ) ; see a l s o O x f o r d v. E s t e s , 
229 A l a . 606, 611, 158 So. 534, 538 (193 4 ) ( ' F a i l u r e 
o f memory, l o s s o f e v i d e n c e , d e a t h o f p a r t i e s , t h e 
p r o b a b i l i t y t h a t t h e w h o l e t r u t h c a n n o t be 
a s c e r t a i n e d and j u s t i c e done, e n t e r i n t o t h e 
e q u a t i o n as a r e a s o n f o r t h e r u l e [ o f r e p o s e ] . ' ) . 

"... [T]he ' r u l e i s c o u c h e d i n t e r m s o f t h e 
" r u n n i n g o f t h e p e r i o d a g a i n s t c l a i m s , " " a b s o l u t e 
b a r t o u n a s s e r t e d c l a i m s , " " l a c k o f d i l i g e n c e i n 
a s s e r t i n g r i g h t s , " " s l e e p i n g upon t h e i r r i g h t s , " 
e t c . ' and i s a c c o r d i n g l y b a s e d upon ' t h e 
p r e - e x i s t i n g r i g h t t o a s s e r t a c l a i m . ' B o s h e l l [v. 
K e i t h ] , 418 So. 2d [89,] a t 92 [ ( A l a . 1982 ) ] . 
T h e r e f o r e , t h e 2 0 - y e a r p e r i o d b e g i n s t o r u n a g a i n s t 
c l a i m s t h e f i r s t t i m e t h o s e c l a i m s c o u l d have been 
a s s e r t e d , r e g a r d l e s s o f t h e c l a i m a n t ' s n o t i c e o f a 
c l a i m . See Moore [v. L i b e r t y N a t ' l I n s . C o . ] , 108 
F. Supp. 2d [12 66] a t 1275 [(N.D. A l a . 20 0 0 ) ] 
( ' A p p l i c a t i o n o f t h e r u l e o f r e p o s e has o n l y one 
e l e m e n t -- t h e p a s s a g e o f t w e n t y y e a r s t i m e f r o m t h e 
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moment t h a t t h e a c t i o n s g i v i n g r i s e t o t h e c l a i m 
o c c u r r e d -- and, i f t h a t t i m e has e l a p s e d , no c l a i m 
can be p u r s u e d . ' ) . " 

825 So. 2d a t 763-64 (some e m p h a s i s o r i g i n a l ; some e m p h a s i s 

a d d e d ) ( f o o t n o t e s o m i t t e d ) . Thus, as we s t a t e d i n T i e r c e v. 

E l l i s , 624 So. 2d 553, 554 ( A l a . 1 9 9 3 ) , t h e r u l e o f r e p o s e 

" b a r s a c t i o n s t h a t have n o t been commenced w i t h i n 20 y e a r s 

f r o m t h e t i m e t h e y c o u l d have been commenced." A l t e r n a t i v e l y , 

" [ t ] h e r u l e o f r e p o s e b e g i n s r u n n i n g on a c l a i m as soon as a l l 

o f t h e e s s e n t i a l e l e m e n t s o f t h a t c l a i m c o e x i s t so t h a t t h e 

p l a i n t i f f c o u l d v a l i d l y f i l e s u i t . " A m e r i c a n Gen. L i f e & 

A c c i d e n t I n s . Co., 886 So. 2d 807, 812 ( A l a . 2 0 0 4 ) . 

The r e s i d e n t s c o n t e n d t h a t t h e 2 0 - y e a r common-law r u l e o f 

r e p o s e does n o t b a r t h e i r a c t i o n a g a i n s t S c e n i c Homes b e c a u s e , 

t h e y s a y , t h e y d i d n o t have t h e r i g h t t o sue u n t i l a f t e r t h e 

f i r e o c c u r r e d . We a g r e e . 

"A p a r t y has a c a u s e o f a c t i o n ... on t h e d a t e t h e 
f i r s t l e g a l i n j u r y o c c u r s , b u t n o t n e c e s s a r i l y f r o m 
t h e d a t e o f t h e a c t c a u s i n g t h e i n j u r y . ... That i s , 
where t h e a c t c o m p l a i n e d o f does n o t i t s e l f 
c o n s t i t u t e a l e g a l i n j u r y a t t h e t i m e , b u t t h e 
p l a i n t i f f ' s i n j u r y comes o n l y as a r e s u l t o f , and i n 
f u r t h e r a n c e and s u b s e q u e n t d e v e l o p m e n t o f , t h e a c t 
o f t h e d e f e n d a n t , t h e c a u s e o f a c t i o n ' a c c r u e s , ' ... 
'"when, and o n l y when, t h e damages a r e s u s t a i n e d . " ' " 
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S m i t h v. M e d t r o n i c , I n c . , 607 So. 2d 156, 159 ( A l a . 1 9 9 2 ) . 

See S p a i n v. Brown & W i l l i a m s o n T obacco C o r p . , 872 So. 2d 101, 

117 ( A l a . 2 0 0 3 ) ( J o h n s t o n e , J . , c o n c u r r i n g i n p a r t , c o n c u r r i n g 

s p e c i a l l y i n p a r t , and d i s s e n t i n g i n p a r t ) ; c f . G r i f f i n v. 

U n o c a l C o r p . , 990 So. 2d 291 ( A l a . 2 0 0 8 ) ( h o l d i n g t h a t a 

w r o n g f u l - d e a t h a c t i o n a c c r u e s o n l y when t h e r e i s a m a n i f e s t , 

p r e s e n t i n j u r y ) . 

I n t h i s c a s e , t h e r e s i d e n t s d i d n o t have a v i a b l e and 

c o g n i z a b l e c l a i m a g a i n s t S c e n i c Homes u n t i l t h e f i r e o c c u r r e d 

and t h e r e s i d e n t s s u f f e r e d i n j u r i e s as a r e s u l t o f t h e f i r e . 

O n l y t h e n d i d t h e r e s i d e n t s have a r i g h t t o s u e . Thus, 

b e c a u s e t h e 2 0 - y e a r common-law r u l e o f r e p o s e i s p r e m i s e d upon 

a p r e e x i s t i n g r i g h t t o a s s e r t a c l a i m and b e c a u s e t h e 

r e s i d e n t s d i d n o t have s u c h a r i g h t u n t i l t h e f i r e o c c u r r e d 

and t h e y s u s t a i n e d i n j u r i e s as a r e s u l t o f an a l l e g e d b r e a c h 

o f d u t y by S c e n i c Homes and b e c a u s e t h e r e s i d e n t s s u e d w i t h i n 

20 y e a r s o f t h e i r i n j u r i e s , t h e r u l e o f r e p o s e i s i n a p p l i c a b l e 

t o t h i s c a s e . T h e r e f o r e , t h e t r i a l c o u r t e r r e d i n e n t e r i n g 

a summary judgment f o r S c e n i c Homes b a s e d on t h e r u l e o f 

r e p o s e . 
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L a s t l y , J o n a t h a n R u s s e l l e n c o u r a g e s t h i s C o u r t t o h o l d 

t h a t summary judgment f o r him i n h i s i n d i v i d u a l c a p a c i t y was 

p r o p e r b e c a u s e , he s a y s , he d i d n o t own H u n t e r s R i d g e 4022 a t 

t h e t i m e o f t h e f i r e . A l t h o u g h t h i s i s s u e was p r e s e n t e d t o 

t h e t r i a l c o u r t , t h e t r i a l c o u r t d i d n o t a d d r e s s i t i n i t s 

o r d e r . The e v i d e n c e i n t h e r e c o r d s u b m i t t e d by t h e r e s i d e n t s 

i n o p p o s i t i o n t o J o n a t h a n R u s s e l l ' s m o t i o n f o r a summary 

judgment i n d i c a t e s t h a t a g e n u i n e i s s u e o f m a t e r i a l f a c t 

e x i s t s as t o w h e t h e r J o n a t h a n R u s s e l l owned H u n t e r s R i d g e 4022 

a t t h e t i m e o f t h e f i r e . T h e r e f o r e , summary judgment f o r 

J o n a t h a n R u s s e l l on t h i s g r o u n d i s n o t p r o p e r . 

B e c a u s e o f o u r r e s o l u t i o n o f t h e f o r e g o i n g i s s u e s , we 

p r e t e r m i t d i s c u s s i o n o f o t h e r i s s u e s p r e s e n t e d by t h e p a r t i e s . 

C o n c l u s i o n 

The judgment o f t h e t r i a l c o u r t i s r e v e r s e d , and t h i s 

c a s e i s remanded f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

1070875 -- REVERSED AND REMANDED. 

1070975 -- REVERSED AND REMANDED. 

1070976 -- REVERSED AND REMANDED. 

Cobb, C . J . , and L y o n s , W o o d a l l , S m i t h , B o l i n , and P a r k e r , 

J J . , c o n c u r . 
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Murdock and Shaw, J J . , c o n c u r i n p a r t and d i s s e n t i n 

p a r t . 
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MURDOCK, J u s t i c e ( c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t ) . 

I c o n c u r i n t h e a n a l y s i s o f i s s u e I a d d r e s s e d i n t h e 

" I s s u e s and A n a l y s i s " p o r t i o n o f t h e main o p i n i o n . 

R e s p e c t f u l l y , h owever, I c a n n o t a t t h i s t i m e a g r e e w i t h t h e 

a n a l y s i s i n t h e main o p i n i o n as t o i s s u e I I . 

I s s u e I I i s w h e t h e r t h e 2 0 - y e a r r u l e o f r e p o s e b e g i n s t o 

r u n upon t h e o c c u r r e n c e o f t h e w r o n g f u l a c t o r o m i s s i o n o f t h e 

d e f e n d a n t o r upon t h e a c c r u a l o f a c a u s e o f a c t i o n a g a i n s t t h e 

d e f e n d a n t . I f i n d o u r d e c i s i o n s on t h i s i s s u e c o n f l i c t e d and 

c o n f u s i n g . 

To t a k e j u s t one e x a m p l e , i n Ex p a r t e L i b e r t y N a t i o n a l 

L i f e I n s u r a n c e Co., 825 So. 2d 758 ( A l a . 2 0 0 2 ) , we f i n d , on 

t h e one hand, t h e d e c l a r a t i o n t h a t t h e p e r i o d o f r e p o s e 

" b e g i n s t o r u n a g a i n s t c l a i m s t h e f i r s t t i m e t h o s e c l a i m s 

c o u l d have been a s s e r t e d , " 825 So. 2d a t 7 64 , and t h e 

d e c l a r a t i o n t h a t t h e r u l e o f r e p o s e i s " b a s e d upon 'the 

p r e - e x i s t i n g r i g h t t o a s s e r t a c l a i m , ' " i d . (some e m p h a s i s 

added; q u o t i n g B o s h e l l v. K e i t h , 418 So. 2d 8 9, 92 ( A l a . 

1 9 8 2 ) ) . On t h e o t h e r h a nd, we f i n d i n t h e same c a s e t h e 

d e c l a r a t i o n t h a t " t h e r u l e i s b a s e d s o l e l y upon t h e p a s s a g e o f 

t i m e , " 825 So. 2d a t 764 ( q u o t i n g B o s h e l l , 418 So. 2d a t 91, 
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f o r t h e p r o p o s i t i o n t h a t " ' t h e o n l y e l e m e n t o f t h e r u l e o f 

r e p o s e i s t i m e ' " ) , and t h e c i t a t i o n w i t h a p p r o v a l o f Moore v. 

L i b e r t y N a t i o n a l I n s u r a n c e Co., 108 F. Supp. 2d 1266, 1275 

(N.D. A l a . 2 0 0 0 ) , f o r t h e p r i n c i p l e t h a t " ' [ a ] p p l i c a t i o n o f 

t h e r u l e o f r e p o s e has o n l y one e l e m e n t -- t h e p a s s a g e o f 

t w e n t y y e a r s t i m e f r o m t h e moment t h a t t h e a c t i o n s g i v i n g r i s e 

t o t h e c l a i m o c c u r r e d 825 So. 2d a t 7 65 ( e m p h a s i s 

a d d e d ) . 

A f t e r q u o t i n g B o s h e l l f o r t h e p r o p o s i t i o n t h a t t h e o n l y 

e l e m e n t o f t h e r u l e o f r e p o s e i s t h e p a s s a g e o f t i m e , t h e 

C o u r t i n Ex p a r t e L i b e r t y N a t i o n a l a p p e a r s t o c o n f i r m 

e x p l i c i t l y t h a t t h e r u n n i n g o f t h e r u l e o f r e p o s e i s n o t 

d e p e n d e n t upon c o n c e p t s a s s o c i a t e d w i t h t h e a c c r u a l o f c a u s e s 

o f a c t i o n : 

"'[The r u l e o f r e p o s e ] i s n o t a f f e c t e d by t h e 
c i r c u m s t a n c e s o f t h e s i t u a t i o n , by p e r s o n a l 
d i s a b i l i t i e s , o r by w h e t h e r p r e j u d i c e has r e s u l t e d 
o r e v i d e n c e o b s c u r e d [ , ] ' [ B o s h e l l , 418 So. 2d a t 91] 
... and [ t h e r u l e ] i s n o t b a s e d upon c o n c e p t s o f 
a c c r u a l , n o t i c e , o r d i s c o v e r y -- c o n c e p t s t h a t a r e 
a p p l i c a b l e t o s t a t u t e s o f l i m i t a t i o n . See B a u g h e r 
v. B e a v e r C o n s t r . Co., 791 So. 2d 932, 934 n. 1 
( A l a . 2000) ( n o t i n g t h a t b e c a u s e t h e l i m i t a t i o n s 
p e r i o d s e t f o r t h i n A l a . Code § 6-5-221(a) -¬
a p p l i c a b l e t o c e r t a i n a c t i o n s b r o u g h t a g a i n s t 
a r c h i t e c t s , c o n t r a c t o r s , and e n g i n e e r s -- b e g i n s t o 
r u n 'upon t h e s u b s t a n t i a l c o m p l e t i o n o f t h e 
i m p r o v e m e n t s , r a t h e r t h a n upon t h e i n j u r y t o t h e 
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p l a i n t i f f ' s p e r s o n o r p r o p e r t y o r upon t h e a c c r u a l 
o f t h e p l a i n t i f f ' s c a u s e o f a c t i o n o t h e r w i s e , ' t h e 
s t a t u t e i s a s t a t u t e o f r e p o s e r a t h e r t h a n a s i m p l e 
s t a t u t e o f l i m i t a t i o n s . ) . " 

825 So. 2d a t 764 ( e m p h a s i s o m i t t e d ; e m p h a s i s a d d e d ) . 

The main o p i n i o n q u o t e s a t l e n g t h t h e e x p l a n a t i o n 

p r o v i d e d i n Ex p a r t e L i b e r t y N a t i o n a l o f t h e p o l i c y r e a s o n s 

f o r t h e r u l e o f r e p o s e . So. 3d a t ( q u o t i n g Ex p a r t e 

L i b e r t y N a t i o n a l L i f e I n s u r a n c e Co., 825 So. 2d a t 7 63, 

q u o t i n g i n t u r n S n o d g r a s s v. S n o d g r a s s , 176 A l a . 276, 280-81, 

58 So. 201, 201-02 ( 1 9 1 2 ) ) . These p o l i c y r e a s o n s a p p e a r t o be 

c o m p e l l i n g . I t a l s o a p p e a r s , however, t h a t t h e s e p o l i c y 

r e a s o n s were i n t e n d e d t o a d d r e s s , and t h a t t h e y i n f a c t 

s u p p o r t , a p e r i o d o f r e p o s e t h a t b e g i n s t o r u n f r o m t h e t i m e 

o f t h e d e f e n d a n t ' s w r o n g f u l a c t o r o m i s s i o n . 

C o n s i s t e n t w i t h t h e s e p o l i c y c o n c e r n s , g e n e r a l A m e r i c a n 

j u r i s p r u d e n c e draws a d i s t i n c t i o n b e t ween s t a t u t e s o f 

l i m i t a t i o n and s t a t u t e s o f r e p o s e and r e c o g n i z e s t h a t t h e 

l a t t e r r u n f r o m t h e d e f e n d a n t ' s w r o n g f u l a c t o r o m i s s i o n , n o t 

f r o m t h e a c c r u a l o f a c a u s e o f a c t i o n : 

"A s t a t u t e o f r e p o s e ... l i m i t s t h e t i m e w i t h i n 
w h i c h an a c t i o n may be b r o u g h t and i s n o t r e l a t e d t o 
t h e a c c r u a l o f any c a u s e o f a c t i o n ; t h e i n j u r y need 
n o t have o c c u r r e d , much l e s s have been d i s c o v e r e d . 
U n l i k e an o r d i n a r y s t a t u t e o f l i m i t a t i o n s w h i c h 
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b e g i n s r u n n i n g upon a c c r u a l o f t h e c l a i m , t h e p e r i o d 
c o n t a i n e d i n a s t a t u t e o f r e p o s e b e g i n s when a 
s p e c i f i c e v e n t o c c u r s , r e g a r d l e s s o f w h e t h e r a c a u s e 
o f a c t i o n has a c c r u e d o r w h e t h e r any i n j u r y has 
r e s u l t e d . " 

54 C.J.S. L i m i t a t i o n s o f A c t i o n s § 4 ( 1 9 8 7 ) . 

"A s t a t u t e o f l i m i t a t i o n s n o r m a l l y g o v e r n s t h e 
t i m e w i t h i n w h i c h l e g a l p r o c e e d i n g s must be 
commenced a f t e r t h e c a u s e o f a c t i o n a c c r u e s . A 
s t a t u t e o f r e p o s e , however, l i m i t s t h e t i m e w i t h i n 
w h i c h an a c t i o n may be b r o u g h t and i s n o t r e l a t e d t o 
t h e a c c r u a l o f any c a u s e o f a c t i o n ; t h e i n j u r y need 
n o t have o c c u r r e d , much l e s s have been d i s c o v e r e d . 
U n l i k e an o r d i n a r y s t a t u t e o f l i m i t a t i o n s w h i c h 
b e g i n s r u n n i n g upon a c c r u a l o f t h e c l a i m , t h e p e r i o d 
c o n t a i n e d i n a s t a t u t e o f r e p o s e b e g i n s when a 
s p e c i f i c e v e n t o c c u r s , r e g a r d l e s s o f w h e t h e r a c a u s e 
o f a c t i o n has a c c r u e d o r w h e t h e r any i n j u r y has 
r e s u l t e d . 

" W h i l e a s t a t u t e o f l i m i t a t i o n s b a r s a c a u s e o f 
a c t i o n i f n o t b r o u g h t w i t h i n a c e r t a i n t i m e p e r i o d , 
a s t a t u t e o f r e p o s e p r e v e n t s a c a u s e o f a c t i o n f r o m 
a r i s i n g a f t e r a c e r t a i n p e r i o d . ... The b a r o f a 
s t a t u t e o f r e p o s e i s a b s o l u t e , w h ereas t h e b a r o f a 
s t a t u t e o f l i m i t a t i o n s i s c o n d i t i o n a l . " 

54 C.J.S. L i m i t a t i o n s o f A c t i o n s § 4 (1987) ( f o o t n o t e s 

o m i t t e d ) . See a l s o B l a c k ' s Law D i c t i o n a r y 1451 ( 8 t h ed. 

2 0 0 4 ) , d e f i n i n g a s t a t u t e o f r e p o s e as " [ a ] s t a t u t e b a r r i n g 

any s u i t t h a t i s b r o u g h t a f t e r a s p e c i f i e d t i m e s i n c e t h e 

d e f e n d a n t a c t e d ( s u c h as by d e s i g n i n g o r m a n u f a c t u r i n g a 

p r o d u c t ) , even i f t h i s p e r i o d ends b e f o r e t h e p l a i n t i f f has 

s u f f e r e d a r e s u l t i n g i n j u r y " ; D a n i e l J . L a F a v e , Remedying t h e 
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C o n f u s i o n Between S t a t u t e s o f L i m i t a t i o n s and S t a t u t e s o f 

Repose i n W i s c o n s i n , 88 Marq. L. Rev. 927 , 928 ( 2 0 0 5 ) ; Mark W. 

P e a c o c k , An E q u i t a b l e A p p r o a c h t o P r o d u c t s L i a b i l i t y S t a t u t e s 

o f R e pose, 14 N. I l l . U. L. Rev. 223, 223 ( 1 9 9 3 ) . 

F i n a l l y , I see no m e a n i n g f u l o r j u s t i f i a b l e f i e l d o f 

o p e r a t i o n f o r a 2 0 - y e a r r u l e o f r e p o s e i f i t i s t o b e g i n t o 

r u n when a c l a i m a c c r u e s , b e c a u s e t h e a p p l i c a b l e s t a t u t e o f 

l i m i t a t i o n s , w h i c h o f c o u r s e a l s o b e g i n s t o r u n a t t h e t i m e o f 

t h e a c c r u a l o f t h e c l a i m , i n e v i t a b l y w i l l impose a s h o r t e r 

p e r i o d f o r t h e f i l i n g o f t h e c l a i m . 

I n my v i e w , t o b o r r o w a p h r a s e f r o m J u s t i c e Harwood's 

d i s s e n t i n g o p i n i o n i n C l i n e v. A s h l a n d , I n c . , 970 So. 2d 755, 

772 ( A l a . 2 0 0 7 ) , " t h e l a w i s c o n f o u n d e d . " A t r a c i n g o f how 

ou r p r e c e d e n t s came t o be i n t h i s s t a t e and an a t t e m p t t o 

p a r s e t h r o u g h t h e v a r i o u s t w i s t s and t u r n s by w h i c h we have 

a r r i v e d a t t h i s p o i n t i n t h e hope o f u n r a v e l i n g and 

s t r a i g h t e n i n g t h e same w o u l d go b e y o n d t h e d i s c u s s i o n 

c o n t a i n e d i n t h e e x c e l l e n t b r i e f s t h a t have been f i l e d i n t h i s 

c a s e and i s a t a s k r e s e r v e d f o r a n o t h e r day. 

Shaw, J . , c o n c u r s . 
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