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Jones Express, Inc. 

v. 

Edward E. Jackson, Sr., and Jacqu e l i n e F. Jackson, 
i n d i v i d u a l l y and as c u s t o d i a l parents of Joshua L. Jackson, 

a minor, deceased 

Appeal from Morgan C i r c u i t Court 
(CV-04-296) 

PER CURIAM. 

J o n e s E x p r e s s , I n c . ("Jones E x p r e s s " ) , t h e d e f e n d a n t 

b e l o w , a p p e a l s f r o m a judgment e n t e r e d on a j u r y v e r d i c t i n 

f a v o r o f t h e p l a i n t i f f s , Edward E. J a c k s o n , S r . , and 
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J a c q u e l i n e F. J a c k s o n ( " J a c k i e " ) , 1 b o t h i n d i v i d u a l l y and as 

c u s t o d i a l p a r e n t s o f J o s h u a L. J a c k s o n , d e c e a s e d , i n t h i s 

a c t i o n s e e k i n g damages f o r n e g l i g e n t h i r i n g , r e t e n t i o n , and 

s u p e r v i s i o n and f o r w r o n g f u l d e a t h . We r e v e r s e t h e judgment 

f o r t h e p l a i n t i f f s and r e n d e r a judgment f o r J o n e s E x p r e s s . 

F a c t s and P r o c e d u r a l H i s t o r y 

D u r i n g t h e e a r l y m o r n i n g h o u r s o f M a r c h 30, 2004, J o s h u a 

L. J a c k s o n was d r i v i n g a m otor v e h i c l e on C o u n t y Road 35 i n 

Morgan C o u n t y . Edward, h i s f a t h e r , was a p a s s e n g e r i n t h e 

v e h i c l e . C h a r l e s D. Quada, an employee o f J o n e s E x p r e s s , was 

d r i v i n g on Highway 67 i n a t r a c t o r - t r a i l e r t r u c k owned by 

J o n e s E x p r e s s . The i n t e r s e c t i o n o f Highway 67 and C o u n t y Road 

35 i s c o n t r o l l e d by a t r a f f i c l i g h t . A t t h e i n t e r s e c t i o n , 

Quada's t r u c k and J o s h u a ' s v e h i c l e c o l l i d e d . 

B o t h J o s h u a and Edward were i n j u r e d i n t h e a c c i d e n t . On 

A p r i l 7, 2004, Edward and J a c k i e , b o t h i n d i v i d u a l l y and as 

c u s t o d i a l p a r e n t s o f J o s h u a , f i l e d a c o m p l a i n t s e e k i n g damages 

f r o m Quada and J o n e s E x p r e s s stemming f r o m t h e c o l l i s i o n . 

J o s h u a d i e d on May 15, 2004, o f i n j u r i e s he s u s t a i n e d i n t h e 

c o l l i s i o n . 

1 J a c q u e l i n e F. J a c k s o n i s a l s o r e f e r r e d t o as " J a c k i e 
J a c k s o n " i n t h e r e c o r d b e l o w . 
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The J a c k s o n s amended t h e i r c o m p l a i n t s e v e r a l t i m e s . The 

l a s t amended c o m p l a i n t a l l e g e d t h a t Quada, who a t t h e t i m e o f 

t h e a c c i d e n t "was on t h e j o b and a c t i n g as an a g e n t f o r J o n e s 

E x p r e s s , " f a i l e d t o s t o p a t a r e d t r a f f i c l i g h t b e f o r e 

e n t e r i n g t h e i n t e r s e c t i o n o f Highway 67 and C o u n t y Road 35 and 

c o l l i d i n g w i t h J o s h u a ' s v e h i c l e . The c o m p l a i n t s o u g h t damages 

a g a i n s t Quada f o r n e g l i g e n c e and w a n t o n n e s s and s o u g h t damages 

f r o m J o n e s E x p r e s s u n d e r a t h e o r y o f r e s p o n d e a t s u p e r i o r , f o r 

n e g l i g e n t e n t r u s t m e n t , and f o r n e g l i g e n t h i r i n g , r e t e n t i o n , 

and s u p e r v i s i o n . A d d i t i o n a l l y , t h e J a c k s o n s s o u g h t damages 

a g a i n s t Quada and J o n e s E x p r e s s f o r w r o n g f u l d e a t h . F i n a l l y , 

t h e J a c k s o n s a l l e g e d a c l a i m a g a i n s t t h e i r i n s u r e r , A l f a 

M u t u a l I n s u r a n c e Company ( " A l f a " ) , f o r u n i n s u r e d - and f o r 

u n d e r i n s u r e d - m o t o r i s t b e n e f i t s . 

A f t e r d i s c o v e r y , t h e c a s e p r o c e e d e d t o t r i a l . The 

d e f e n d a n t s moved f o r a judgment as a m a t t e r o f l a w ("JML") a t 

t h e c l o s e o f t h e J a c k s o n s ' c a s e and a g a i n a t t h e c l o s e o f t h e 

e v i d e n c e . B o t h m o t i o n s were d e n i e d . 

The t r i a l c o u r t i n s t r u c t e d t h e j u r y on t h r e e c l a i m s : (1) 

n e g l i g e n c e by Q u a d a ; (2) n e g l i g e n t h i r i n g , r e t e n t i o n , and 

s u p e r v i s i o n on t h e p a r t o f J o n e s E x p r e s s ; and (3) n e g l i g e n t 

3 



1070066 

e n t r u s t m e n t b y J o n e s E x p r e s s . As t o t h e n e g l i g e n t h i r i n g , 

r e t e n t i o n , and s u p e r v i s i o n c l a i m , t h e j u r y was i n s t r u c t e d as 

f o l l o w s : 

" J o n e s E x p r e s s owed a d u t y t o E dward J a c k s o n and 
J o s h u a J a c k s o n t o a v o i d i n f l i c t i n g i n j u r i e s upon 
them by u s i n g r e a s o n a b l e c a r e and d i l i g e n c e i n t h e 
h i r i n g , s u p e r v i s i o n and r e t e n t i o n o f e m p l o y e e s who 
w o u l d be d r i v i n g i t s t r u c k s on t h e p u b l i c r oadways 
o f t h i s s t a t e . R e a s o n a b l e c a r e and d i l i g e n c e means 
s u c h c a r e and d i l i g e n c e as a r e a s o n a b l y p r u d e n t 
e m p l o y e r w o u l d use u n d e r t h e same o r s i m i l a r 
c i r c u m s t a n c e s . 

"To p r e v a i l on t h i s n e g l i g e n c e c l a i m , t h e 
p l a i n t i f f s must p r o v e t o y o u r r e a s o n a b l e 
s a t i s f a c t i o n t h e f o l l o w i n g e l e m e n t s : 

"Number one, t h a t M r . Quada was an i n c o m p e t e n t 
d r i v e r . 

"Number two, t h a t J o n e s E x p r e s s knew o r 
r e a s o n a b l y s h o u l d have known t h r o u g h t h e e x e r c i s e o f 
due d i l i g e n c e t h a t M r . Quada was an i n c o m p e t e n t 
d r i v e r . 

"And number t h r e e , t h a t J o n e s E x p r e s s f a i l e d t o 
e x e r c i s e r e a s o n a b l e c a r e i n . . . h i r i n g , s u p e r v i s i n g 
o r r e t a i n i n g M r . Quada a f t e r b e i n g p l a c e d on n o t i c e 
t h a t he was an i n c o m p e t e n t d r i v e r . " 

As t o c a u s a t i o n f o r a l l t h r e e c l a i m s , t h e t r i a l c o u r t 

i n s t r u c t e d i n p e r t i n e n t p a r t : 

" I f , a f t e r you c o n s i d e r a l l o f t h e e v i d e n c e , you 
a r e r e a s o n a b l y s a t i s f i e d t h a t [ Quada and J o n e s 
E x p r e s s ] were n e g l i g e n t i n one o r more o f t h e 
r e s p e c t s t h a t have been c l a i m e d by t h e [ J a c k s o n s ] i n 
t h i s c a s e , t h e n t h e n e x t t h i n g you must do i s t o 
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d e c i d e w h e t h e r o r n o t s u c h n e g l i g e n c e on t h e p a r t o f 
[Quada and J o n e s E x p r e s s ] was t h e l e g a l o r p r o x i m a t e 
c a u s e o f i n j u r i e s s u f f e r e d by Edward J a c k s o n and 
i n j u r i e s t o and t h e d e a t h o f J o s h u a J a c k s o n . " 

The t r i a l c o u r t a l s o s u b m i t t e d two v e r d i c t f orms t o t h e 

j u r y : one t o be c o m p l e t e d i f t h e j u r y f o u n d f o r t h e J a c k s o n s , 

and one t o be c o m p l e t e d i f i t f o u n d f o r Quada and J o n e s 

E x p r e s s . The f i r s t f o r m , t i t l e d " P l a i n t i f f ' s V e r d i c t , " 

s t a t e d : 

" I f , a f t e r a f u l l a nd f a i r c o n s i d e r a t i o n o f a l l 
t h e e v i d e n c e , you f i n d f o r t h e p l a i n t i f f s on one o r 
more o f t h e i r c l a i m s , t h e n y o u s h o u l d u s e t h e 
f o l l o w i n g v e r d i c t f o r m : 

"CLAIM 1: THAT THE DEFENDANTS, CHARLES 
QUADA AND JONES EXPRESS, INC., WERE 
NEGLIGENT IN OPERATING THE TRUCK AND 
PROXIMATELY CAUSED THE P L A I N T I F F S ' 
I N J U R I E S . 

"We, t h e j u r y , f i n d i n f a v o r o f t h e p l a i n t i f f s 
on t h i s c l a i m and a g a i n s t t h e d e f e n d a n t s , C h a r l e s 
Quada and J o n e s E x p r e s s , I n c . 

F o r e p e r s o n 

"CLAIM 2: THAT THE DEFENDANT, JONES 
EXPRESS, INC., WAS NEGLIGENT IN THE HIRING, 
SUPERVISION OR RETENTION OF CHARLES QUADA 
AND PROXIMATELY CAUSED THE P L A I N T I F F S ' 
I N J U R I E S . 

"We, t h e j u r y , f i n d i n f a v o r o f t h e p l a i n t i f f s 
on t h i s c l a i m and a g a i n s t t h e d e f e n d a n t , J o n e s 
E x p r e s s , I n c . 
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F o r e p e r s o n 

"CLAIM 3: THAT THE DEFENDANT, JONES 
EXPRESS, INC. NEGLIGENTLY ENTRUSTED ITS 
VEHICLE TO CHARLES QUADA AND PROXIMATELY 
CAUSED THE P L A I N T I F F S ' I N J U R I E S . 

"We, t h e j u r y , f i n d i n f a v o r o f t h e p l a i n t i f f s 
on t h i s c l a i m and a g a i n s t t h e d e f e n d a n t , J o n e s 
E x p r e s s , I n c . 

F o r e p e r s o n " 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) The t r i a l c o u r t f u r t h e r 

i n s t r u c t e d t h e j u r y t h a t , as t o e a c h c l a i m , i f i t was 

s a t i s f i e d o f t h e t r u t h f u l n e s s o f t h e c l a i m , o r i f t h a t was i t s 

v e r d i c t , t h e f o r e p e r s o n s h o u l d s i g n h i s o r h e r name u n d e r t h e 

a p p l i c a b l e c l a i m . The v e r d i c t f o r m a l s o p r o v i d e d a s p a c e f o r 

t h e j u r y t o d e s i g n a t e an award o f damages. 

As t o t h e s e c o n d f o r m , t i t l e d " D e f e n d a n t s ' V e r d i c t , " t h e 

t r i a l c o u r t i n s t r u c t e d : 

"Now, l a d i e s and g e n t l e m e n , a f t e r a f u l l and f a i r 
c o n s i d e r a t i o n o f a l l o f t h e e v i d e n c e , i f you f i n d 
f o r t h e d e f e n d a n t s on a l l c l a i m s , t h e n you w o u l d use 
t h e s e p a r a t e v e r d i c t f o r m t h a t s a y s D e f e n d a n t s ' 
V e r d i c t and r e a d s : 'We, t h e j u r y , f i n d i n f a v o r o f 
t h e d e f e n d a n t s and a g a i n s t t h e p l a i n t i f f s on a l l 
c l a i m s . And i t w o u l d be s i g n e d by y o u r f o r e p e r s o n , 
and you w o u l d be r e a d y t o r e p o r t y o u r v e r d i c t . ' " 
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U n l i k e t h e p l a i n t i f f ' s v e r d i c t f o r m , t h i s f o r m d i d n o t p r o v i d e 

t h e j u r y t h e o p p o r t u n i t y t o r e n d e r a v e r d i c t i n f a v o r o f t h e 

d e f e n d a n t s on e a c h i n d i v i d u a l c l a i m o r i n f a v o r o f an 

i n d i v i d u a l d e f e n d a n t . 

A f t e r d e l i b e r a t i o n s , t h e j u r y r e t u r n e d t h e " P l a i n t i f f ' s 

V e r d i c t " f o r m w i t h t h e f o r e p e r s o n ' s s i g n a t u r e u n d e r t h e 

n e g l i g e n t h i r i n g , r e t e n t i o n , and s u p e r v i s i o n c l a i m , as w e l l as 

an award o f $600,000 i n c o m p e n s a t o r y damages and $100,000 i n 

p u n i t i v e damages. On A p r i l 2 5 , 2007, t h e t r i a l c o u r t e n t e r e d 

a judgment i n f a v o r o f t h e J a c k s o n s and a g a i n s t J o n e s E x p r e s s 

b a s e d on t h i s v e r d i c t . J o n e s E x p r e s s f i l e d a renewed m o t i o n 

f o r a J M L ; a m o t i o n t o a l t e r , amend, o r v a c a t e t h e judgment 

e n t e r e d on t h e j u r y ' s v e r d i c t ; and a m o t i o n f o r a new t r i a l . 

The t r i a l c o u r t d e n i e d t h e s e m o t i o n s , and J o n e s E x p r e s s 

a p p e a l e d . 

On June 26, 2008, t h i s C o u r t , n o t i n g t h a t t h e r e c o r d d i d 

n o t i n d i c a t e t h a t a judgment had been e n t e r e d w i t h r e s p e c t t o 

Quada o r A l f a and, t h u s , t h a t t h e judgment a p p e a l e d f r o m 

a p p e a r e d t o be n o n f i n a l , remanded t h e c a s e f o r t h e t r i a l c o u r t 

( 1 ) t o c e r t i f y t h e judgment i n f a v o r o f t h e J a c k s o n s a g a i n s t 

J o n e s E x p r e s s as a f i n a l j udgment p u r s u a n t R u l e 5 4 ( b ) , A l a . R. 
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C i v . P.; (2) t o a d j u d i c a t e t h e r e m a i n i n g c l a i m s , t h u s m a k i n g 

t h e judgment f i n a l and a p p e a l a b l e ; o r (3) t o do n o t h i n g , i n 

w h i c h c a s e t h e a p p e a l w o u l d be d i s m i s s e d as b e i n g f r o m a 

n o n f i n a l j u d g m e n t . 

On J u l y 2, 2008, t h e t r i a l c o u r t e n t e r e d a judgment 

r e s t a t i n g i t s A p r i l 25, 2007, judgment i n f a v o r o f t h e 

J a c k s o n s and a g a i n s t J o n e s E x p r e s s on t h e n e g l i g e n t h i r i n g , 

r e t e n t i o n , and s u p e r v i s i o n c l a i m . The t r i a l c o u r t a l s o 

e n t e r e d a judgment i n f a v o r o f Quada, J o n e s E x p r e s s , and A l f a 

on a l l o f t h e J a c k s o n s ' r e m a i n i n g c l a i m s . 

The l a s t b r i e f on a p p e a l was f i l e d i n t h i s C o u r t on J u l y 

15, 2008. I t a p p e a r s f r o m t h e m a t e r i a l s b e f o r e us t h a t on 

A u g u s t 1 t h e J a c k s o n s f i l e d a m o t i o n i n t h e t r i a l c o u r t . T h a t 

m o t i o n does n o t a p p e a r i n t h e r e c o r d ; however, i t i s d e s c r i b e d 

i n t h e m a t e r i a l s b e f o r e us as a m o t i o n t o a l t e r , amend, o r 

v a c a t e o r f o r a new t r i a l , and i t a p p e a r s t o be d i r e c t e d t o 

t h e t r i a l c o u r t ' s J u l y 2, 2008, judgment e n t e r e d i n r e s p o n s e 

t o t h i s C o u r t ' s remand o r d e r . On A u g u s t 4, 2008, J o n e s 

E x p r e s s f i l e d i n t h i s C o u r t a m o t i o n t o s t a y t h e a p p e a l 

p e n d i n g r e s o l u t i o n o f t h e J a c k s o n s ' m o t i o n , c o n t e n d i n g t h a t a 
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c r o s s - a p p e a l by t h e J a c k s o n s may r e s u l t o r t h a t t h e i s s u e s 

r a i s e d by J o n e s E x p r e s s on a p p e a l may be i m p a c t e d . 2 

On A u g u s t 22, 2008, t h e t r i a l c o u r t i s s u e d an o r d e r 

p u r p o r t i n g t o v a c a t e i t s J u l y 2, 2008, o r d e r and a s s e r t i n g 

t h a t no o t h e r o r d e r s were t o be i s s u e d i n r e s p o n s e t o t h i s 

C o u r t ' s June 26, 2008, remand o r d e r . A f t e r a h e a r i n g , t h e 

t r i a l c o u r t i s s u e d an o r d e r on November 12, 2008, f i n d i n g , 

s p e c i f i c a l l y , t h a t A l f a was n o t l i a b l e t o t h e J a c k s o n s and 

t h e n s t a t i n g : 

"Under t h e c i r c u m s t a n c e s as shown by t h e 
d i s p u t e d e v i d e n c e p r e s e n t e d d u r i n g t h e t r i a l o f t h i s 
c a s e , t h e q u e s t i o n o f l i a b i l i t y on t h e p a r t o f t h e 
d e f e n d a n t , C h a r l e s D. Quada, t h e d r i v e r o f t h e 
t r a c t o r - t r a i l e r , h i n g e d on t h e j u r y ' s answer t o 
t h e s e s i m p l e q u e s t i o n s : d i d he r u n t h e r e d l i g h t o r 
d i d J o s h u a J a c k s o n r u n t h e r e d l i g h t a t t h e 
i n t e r s e c t i o n where t h e c o l l i s i o n o c c u r r e d ? H a v i n g 
c o n s i d e r e d i t s i n s t r u c t i o n s t o t h e j u r o r s , t h e 
s e p a r a t e and i n d e p e n d e n t c l a i m s t h e y were a l l o w e d t o 
c o n s i d e r d u r i n g t h e i r d e l i b e r a t i o n s and t h e i r 
v e r d i c t , i t i s o r d e r e d t h a t t h e Judgment e n t e r e d i n 
t h i s c a s e on A p r i l [ 2 5 ] , 2007, c o n s t i t u t e an 
a d j u d i c a t i o n o f l i a b i l i t y a g a i n s t t h e d e f e n d a n t , 
C h a r l e s D. Quada, as w e l l as a g a i n s t h i s e m p l o y e r , 
J o n e s E x p r e s s , I n c . , w i t h damages a s s e s s e d o n l y 
a g a i n s t t h e l a t t e r . 

" F o r t h e r e a s o n s s t a t e d a b ove, t h e u n d e r s i g n e d 
d e t e r m i n e s t h a t no c l a i m s , r i g h t s o r l i a b i l i t i e s 
r e m a i n t o be a d j u d i c a t e d i n t h i s c a s e and t h a t a 
f i n a l j udgment be, and h e r e b y i s , e n t e r e d . " 

2 T h a t m o t i o n t o s t a y was g r a n t e d S e p t e m b e r 2, 2008. 
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T h i s C o u r t a g a i n remanded t h e c a s e , h o l d i n g t h a t i t was 

u n c l e a r how t h e t r i a l c o u r t ' s November 12 o r d e r d i s p o s e d o f 

t h e c l a i m a g a i n s t Q u a d a . I n an o r d e r d a t e d J a n u a r y 26, 2010, 

t h e t r i a l c o u r t e n t e r e d t h e f o l l o w i n g j u d g m e n t : 

" ( 1 ) A judgment i s e n t e r e d i n f a v o r o f t h e 
d e f e n d a n t , ALFA M u t u a l I n s u r a n c e Company ('ALFA'), 
and a g a i n s t t h e p l a i n t i f f s , s e p a r a t e l y and 
s e v e r a l l y , on a l l o f t h e i r c l a i m s a g a i n s t ALFA f o r 
u n i n s u r e d o r u n d e r i n s u r e d m o t o r i s t b e n e f i t s . 

" ( 2 ) A judgment i s e n t e r e d i n f a v o r o f t h e 
d e f e n d a n t , C h a r l e s D. Quada ('Quada'), and a g a i n s t 
t h e p l a i n t i f f s , s e p a r a t e l y and s e v e r a l l y , on t h e i r 
c l a i m o f damages a l l e g e d a g a i n s t Quada, 
i n d i v i d u a l l y , f o r n e g l i g e n c e . 

"(3) A judgment i s e n t e r e d i n f a v o r o f t h e 
d e f e n d a n t , J o n e s E x p r e s s , I n c . ('Jones E x p r e s s ' ) , 
and a g a i n s t t h e p l a i n t i f f s , s e p a r a t e l y and 
s e v e r a l l y , on t h e i r c l a i m o f damages a g a i n s t J o n e s 
E x p r e s s u n d e r a t h e o r y o f r e s p o n d e a t s u p e r i o r i n 
c o n n e c t i o n w i t h t h e c l a i m o f n e g l i g e n c e a g a i n s t 
Quada. 

"(4) A judgment i s e n t e r e d i n f a v o r o f t h e 
d e f e n d a n t , J o n e s E x p r e s s , and a g a i n s t t h e 
p l a i n t i f f s , s e p a r a t e l y and s e v e r a l l y , on t h e i r c l a i m 
o f damages a l l e g e d a g a i n s t J o n e s E x p r e s s f o r 
n e g l i g e n t e n t r u s t m e n t . 

"(5) A judgment i s e n t e r e d i n f a v o r o f t h e 
p l a i n t i f f s , E dward E. J a c k s o n , S r . , and J a c k i e 
J a c k s o n , and a g a i n s t t h e d e f e n d a n t , J o n e s E x p r e s s , 
f o r c o m p e n s a t o r y damages i n t h e amount o f 
$600,000.00 and f o r p u n i t i v e damages i n t h e amount 
o f $100,000.00, a w a r d i n g t o t a l damages i n t h e sum o f 
$ 7 00,000.00, p l u s c o s t s , on t h e p l a i n t i f f s ' c l a i m o f 
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damages a l l e g e d a g a i n s t J o n e s E x p r e s s f o r n e g l i g e n t 
h i r i n g , r e t e n t i o n and s u p e r v i s i o n . " 

The J a c k s o n s have n o t c r o s s - a p p e a l e d t h e judgment i n f a v o r o f 

Quada on t h e i r n e g l i g e n c e c l a i m . 

D i s c u s s i o n 

On a p p e a l , J o n e s E x p r e s s c o n t e n d s t h a t t h e v e r d i c t i s 

i n c o n s i s t e n t b e c a u s e i t has been f o u n d l i a b l e f o r n e g l i g e n t l y 

h i r i n g , r e t a i n i n g , and s u p e r v i s i n g Quada, d e s p i t e t h e f a c t 

t h a t Quada has been " e x o n e r a t e d " o f any w r o n g d o i n g . 

A v e r d i c t has been d e s c r i b e d as " i n c o n s i s t e n t " when t h e 

j u r y " i n c o n s i s t e n t l y r e s o l v e d t h e same i s s u e i n two s e p a r a t e 

c o u n t s , " S t a t e Farm F i r e & Cas. Co. v. S l a d e , 747 So. 2d 293, 

319 ( A l a . 1 9 9 9 ) , when t h e v e r d i c t a p p e a r s t o be " t h e r e s u l t o f 

c o n f u s i o n , " C i t y o f Bessemer v. Foreman, 678 So. 2d 759, 760 

( A l a . 1 9 9 6 ) , o r when t h e r e c o r d i n a c a s e does n o t r e v e a l a 

s i t u a t i o n i n w h i c h t h e j u r y ' s d e c i s i o n s can c o e x i s t , Ex p a r t e  

A l f a Mut. I n s . Co., 7 99 So. 2d 957, 962 ( A l a . 2 0 0 1 ) . See a l s o 

S m i t h v. R i c h a r d s o n , 277 A l a . 38 9, 391, 171 So. 2d 96, 97 

(1965) ( s t a t i n g t h a t d i f f e r i n g v e r d i c t s on s e p a r a t e b u t 

i d e n t i c a l c l a i m s f i l e d by s e p a r a t e p a r t i e s were " c l e a r l y 

i n c o n s i s t e n t , h a v i n g been r e n d e r e d a t t h e same t i m e by t h e 

same j u r y , on i d e n t i c a l f a c t s , [ a n d h a v i n g ] r e n d e r [ e d ] 
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s p e c u l a t i v e what t h e j u r y i n t e n d e d by i t s v e r d i c t s . P a t e n t l y , 

t h e v e r d i c t s i n d i c a t e c o n f u s i o n on t h e p a r t o f t h e j u r y . " ) . 

When a j u r y v e r d i c t i s i n c o n s i s t e n t , t h e p r o p e r remedy i s a 

new t r i a l . B e s s e m e r , 678 So. 2d a t 760. T h i s i s b e c a u s e "any 

a t t e m p t t o r e c o n c i l e t h e i n c o n s i s t e n c i e s i n a v e r d i c t must be 

b a s e d on mere s p e c u l a t i o n a b o u t t h e j u r y ' s i n t e n t . " I d . ; see 

a l s o A.L. W i l l i a m s & A s s o c s . , I n c . v. W i l l i a m s , 517 So. 2d 

596, 598 ( A l a . 1987) ("Where t h e j u r y v e r d i c t i s t h e r e s u l t o f 

c o n f u s i o n o r i s i n c o n s i s t e n t i n l a w , t h e t r i a l c o u r t s h o u l d 

g r a n t a new t r i a l . A new t r i a l i s n e c e s s a r y , b e c a u s e once t h e 

j u r y i s d i s m i s s e d any a t t e m p t t o r e c o n c i l e t h e i n c o n s i s t e n c i e s 

i n a v e r d i c t amounts t o mere s p e c u l a t i o n a b o u t t h e j u r y ' s 

i n t e n t . " ( c i t a t i o n o m i t t e d ) ) . 

I t has been s t a t e d g e n e r a l l y t h a t , i n o r d e r f o r an 

e m p l o y e r t o be l i a b l e f o r t h e n e g l i g e n t h i r i n g , t r a i n i n g , 

r e t e n t i o n , and s u p e r v i s i o n o f i t s e m p l o y e e , t h e p l a i n t i f f must 

a l s o p r o v e " w r o n g f u l c o n d u c t " on t h e p a r t o f t h e e m p l o y e e . 

U n i v e r s i t y Fed. C r e d i t U n i o n v. G r a y s o n , 878 So. 2d 280, 291 

( A l a . 2003) ("[A] p a r t y a l l e g i n g n e g l i g e n t s u p e r v i s i o n and 

h i r i n g must p r o v e t h e u n d e r l y i n g w r o n g f u l c o n d u c t o f t h e 

d e f e n d a n t ' s a g e n t s . " ) ; V o y a g e r I n s . Cos. v. W h i t s o n , 867 So. 
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2d 1065, 1073 ( A l a . 2003) ("A p a r t y a l l e g i n g n e g l i g e n t o r 

wanton s u p e r v i s i o n and h i r i n g must a l s o p r o v e t h e u n d e r l y i n g 

w r o n g f u l c o n d u c t o f e m p l o y e e s . " ) ; see a l s o S t e v e n s o n v.  

P r e c i s i o n S t a n d a r d , I n c . , 762 So. 2d 820 ( A l a . 1999) ( h o l d i n g 

t h a t a j u r y v e r d i c t a g a i n s t an e m p l o y e r b a s e d on n e g l i g e n t 

t r a i n i n g and s u p e r v i s i o n o f a s u p e r v i s o r who a l l e g e d l y 

s e x u a l l y h a r a s s e d a f e l l o w employee c o u l d n o t s t a n d where t h e 

j u r y a l s o e x o n e r a t e d t h e s u p e r v i s o r ) ; S m i t h v. Boyd B r o s .  

T r a n s p . , I n c . , 40 6 F. Supp. 2d 1238 , 1248 (M.D. A l a . 2005) 

("Under Alabama l a w , t h e f i n d i n g o f u n d e r l y i n g t o r t i o u s 

c o n d u c t i s a p r e c o n d i t i o n t o i n v o k i n g s u c c e s s f u l l y l i a b i l i t y 

f o r t h e n e g l i g e n t o r wanton t r a i n i n g and s u p e r v i s i o n o f an 

e m p l o y e e . " ) ; and T h r a s h e r v. I v a n L e o n a r d C h e v r o l e t , I n c . , 195 

F. Supp. 2d 1314, 1320 (N.D. A l a . 2002) ("In o r d e r t o 

e s t a b l i s h a c l a i m a g a i n s t an e m p l o y e r f o r n e g l i g e n t 

s u p e r v i s i o n , t r a i n i n g , a n d / o r r e t e n t i o n , t h e p l a i n t i f f must 

e s t a b l i s h t h a t t h e a l l e g e d l y i n c o m p e t e n t employee c o m m i t t e d 

... [ a ] t o r t . " ) . 

J o n e s E x p r e s s , c i t i n g S t e v e n s o n v. P r e c i s i o n S t a n d a r d ,  

I n c . , s u p r a , a l l e g e s t h a t t h e j u r y ' s f a i l u r e t o f i n d Quada 

l i a b l e f o r n e g l i g e n c e c o n f l i c t s w i t h t h e v e r d i c t i n f a v o r o f 
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t h e J a c k s o n s on t h e i r n e g l i g e n t h i r i n g , r e t e n t i o n , and 

s u p e r v i s i o n c o u n t a g a i n s t J o n e s E x p r e s s . I n S t e v e n s o n , t h e 

p l a i n t i f f , S t e v e n s o n , b r o u g h t an a c t i o n a g a i n s t h e r e m p l o y e r , 

Pemco, and h e r f o r m e r s u p e r v i s o r a t Pemco, W i n d s o r , a l l e g i n g 

i n v a s i o n o f p r i v a c y and n e g l i g e n c e a n d / o r w a n t o n n e s s b a s e d 

upon W i n d s o r ' s a l l e g e d s e x u a l h a r a s s m e n t . The j u r y r e t u r n e d 

a v e r d i c t a g a i n s t Pemco b u t e x o n e r a t e d W i n d s o r f r o m any 

l i a b i l i t y . 

On a p p e a l , Pemco c o n t e n d e d t h a t t h e v e r d i c t was 

i n c o n s i s t e n t and due t o be s e t a s i d e . S t e v e n s o n c o u n t e r e d 

t h a t a v e r d i c t f o r an employee and a g a i n s t an e m p l o y e r i s 

i n c o n s i s t e n t o n l y when t h e e m p l o y e r ' s l i a b i l i t y i s b a s e d 

s o l e l y on t h e t h e o r y o f r e s p o n d e a t s u p e r i o r . I n h e r c a s e , 

S t e v e n s o n a r g u e d t h a t she a s s e r t e d " i n d e p e n d e n t c l a i m s " 

a g a i n s t Pemco a l l e g i n g n e g l i g e n c e and w a n t o n n e s s , 

s p e c i f i c a l l y , t h a t Pemco had a c t e d n e g l i g e n t l y o r w a n t o n l y i n 

s u p e r v i s i n g o r t r a i n i n g i t s e m p l o y e e s , a c a u s e o f a c t i o n t h a t 

was r e c o g n i z e d i n B i g B, I n c . v. C o t t i n g h a m , 634 So. 2d 999 

( A l a . 1 9 9 3 ) . T h i s C o u r t d i s t i n g u i s h e d B i g B, however, n o t i n g 

t h a t t h e c a u s e o f a c t i o n i n t h a t c a s e "was p r e d i c a t e d on t h e 

u n d e r l y i n g t o r t i o u s c o n d u c t o f an employee ... who a t t r i a l 
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a d m i t t e d w r o n g d o i n g . " 762 So. 2d a t 824. T h i s C o u r t f u r t h e r 

n o t e d t h e h o l d i n g i n P o t t s v. BE & K C o n s t r u c t i o n Co., 604 So. 

2d 398 ( A l a . 1 9 9 2 ) , t h a t an e m p l o y e r c o u l d be l i a b l e f o r t h e 

i n t e n t i o n a l t o r t s o f i t s a g e n t i f t h e e m p l o y e r p a r t i c i p a t e d 

i n , a u t h o r i z e d , o r r a t i f i e d t h e w r o n g f u l a c t s , b u t t h a t t o 

p r o v e s u c h l i a b i l i t y one must d e m o n s t r a t e , among o t h e r t h i n g s , 

" t h e u n d e r l y i n g t o r t i o u s c o n d u c t o f an o f f e n d i n g employee 

762 So. 2d a t 824. We c o n c l u d e d : 

"Under t h i s C o u r t ' s h o l d i n g s i n B i g B and P o t t s , 
t h e o n l y means o f a t t a c h i n g l i a b i l i t y t o Pemco w o u l d 
be t o p r o v e w r o n g f u l c o n d u c t by W i n d s o r as i t s 
a g e n t . B u t , Pemco s i m p l y c a n n o t be h e l d l i a b l e f o r 
a u t h o r i z i n g o r r a t i f y i n g c o n d u c t t h a t , a c c o r d i n g t o 
t h e j u r y , d i d n o t o c c u r . A c c o r d i n g l y , a v e r d i c t 
a g a i n s t Pemco b a s e d on a f i n d i n g o f n e g l i g e n t 
t r a i n i n g and s u p e r v i s i o n w o u l d be i n c o n s i s t e n t w i t h 
a v e r d i c t e x o n e r a t i n g W i n d s o r . " 

S t e v e n s o n , 762 So. 2d a t 824-25. 

As S t e v e n s o n and B i g B d e m o n s t r a t e , and as t h e a d d i t i o n a l 

a u t h o r i t i e s c i t e d above i n d i c a t e g e n e r a l l y , i m p l i c i t i n t h e 

t o r t o f n e g l i g e n t h i r i n g , r e t e n t i o n , t r a i n i n g , and s u p e r v i s i o n 

i s t h e c o n c e p t t h a t , as a c o n s e q u e n c e o f t h e e m p l o y e e ' s 

i n c o m p e t e n c e , t h e employee c o m m i t t e d some s o r t o f a c t , 

w r o n g d o i n g , o r t o r t t h a t c a u s e d t h e i n j u r y t o t h e p l a i n t i f f . 

Humana Med. C o r p . o f Alabama v. T r a f f a n s t e d t , 597 So. 2d 667, 
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669 ( A l a . 1992) ( h o l d i n g t h a t i t was " i n h e r e n t l y i n c o n s i s t e n t 

f r o m a p r o x i m a t e c a u s e s t a n d p o i n t " f o r a j u r y t o h o l d t h a t a 

p h y s i c i a n was n o t n e g l i g e n t i n p e r f o r m i n g s u r g e r y b u t t o a l s o 

h o l d t h e h o s p i t a l l i a b l e b a s e d on i t s " i n d e p e n d e n t n e g l i g e n c e " 

i n f a i l i n g t o s u p e r v i s e and m o n i t o r t h a t p h y s i c i a n ) . C f . 

Bonds v. B u s l e r , 449 So. 2d 244, 245 ( A l a . C i v . App. 1 984 ) 

("We f i n d i t s e t t l e d l a w i n t h i s s t a t e t h a t t h o u g h an 

e n t r u s t o r may be g u i l t y o f n e g l i g e n t e n t r u s t m e n t o f a v e h i c l e 

t o an i n c o m p e t e n t d r i v e r , he may n o t be h e l d l i a b l e f o r s u c h 

n e g l i g e n c e u n l e s s t h e i n j u r y i s p r o x i m a t e l y c a u s e d by t h e 

i n c o m p e t e n c e o f t h e e n t r u s t e e . " ) ; Lane v. C e n t r a l Bank o f  

A l a b a m a , N.A., 425 So. 2d 1098, 1100 ( A l a . 1983) ( n o t i n g t h a t , 

i n a c a u s e o f a c t i o n a g a i n s t a m a s t e r b a s e d upon t h e 

i n c o m p e t e n c e o f t h e s e r v a n t , t h e p l a i n t i f f must show, among 

o t h e r t h i n g s , t h a t he has been damaged by t h e a c t s o f t h e 

s e r v a n t and t h a t t h e damage o c c u r r e d b e c a u s e o f i n c o m p e t e n c y 

on t h e s e r v a n t ' s p a r t ) ; and F i r s t N a t ' l Bank o f Montgomery v. 

C h a n d l e r , 144 A l a . 286, 307, 39 So. 822, 828 (1905) ( " ' I t i s 

u n d e r s t o o d , o f c o u r s e , t h a t t h e i n c o m p e t e n c y o f t h e s e r v a n t i n 

a l l c a s e s , i n o r d e r t o c h a r g e t h e m a s t e r , was t h e p r o x i m a t e 
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c a u s e o f t h e i n j u r y . ' " ( q u o t i n g B a i l e y on M a s t e r ' s L i a b i l i t y  

f o r I n j u r i e s t o S e r v a n t s , 47, 54, 7 0 ) ) . 

The J a c k s o n s a r g u e t h a t t h e i r n e g l i g e n t h i r i n g , 

r e t e n t i o n , and s u p e r v i s i o n c l a i m i s an " i n d e p e n d e n t " t o r t t h a t 

d i d n o t depend on a f i n d i n g o f n e g l i g e n c e i n t h e u n d e r l y i n g 

t o r t c l a i m a g a i n s t Quada. F u r t h e r , t h e J a c k s o n s c o r r e c t l y 

n o t e t h a t t h e j u r y was p r e s e n t e d w i t h s u b s t a n t i a l e v i d e n c e f o r 

e a c h e l e m e n t o f t h e n e g l i g e n t h i r i n g , r e t e n t i o n , and 

s u p e r v i s i o n c l a i m as i n s t r u c t e d by t h e t r i a l c o u r t : (1) t h a t 

Quada was an i n c o m p e t e n t d r i v e r , (2) t h a t J o n e s E x p r e s s knew 

o r r e a s o n a b l y s h o u l d have known t h a t Quada was an i n c o m p e t e n t 

d r i v e r , (3) t h a t J o n e s E x p r e s s f a i l e d t o e x e r c i s e r e a s o n a b l e 

c a r e i n h i r i n g , r e t a i n i n g , o r s u p e r v i s i n g Quada a f t e r b e i n g 

p l a c e d on n o t i c e t h a t he was an i n c o m p e t e n t d r i v e r , and (4) 

t h a t J o n e s E x p r e s s ' s n e g l i g e n c e was t h e l e g a l o r p r o x i m a t e 

c a u s e o f i n j u r i e s s u f f e r e d by Edward and J o s h u a . 3 

However, t h e i s s u e p r e s e n t e d on a p p e a l i s n o t w h e t h e r 

t h e r e was a f a i l u r e t o p r o v e t h e e l e m e n t s o f t h e n e g l i g e n t 

h i r i n g , r e t e n t i o n , and s u p e r v i s i o n c l a i m as i n s t r u c t e d by t h e 

3We e x p r e s s no o p i n i o n as t o w h e t h e r t h e t r i a l c o u r t 
c o r r e c t l y i n s t r u c t e d on t h e e l e m e n t s o f a c l a i m o f n e g l i g e n t 
h i r i n g , r e t e n t i o n , and s u p e r v i s i o n . 
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t r i a l c o u r t ; i n s t e a d , t h e i s s u e i s w h e t h e r t h e j u r y ' s v e r d i c t 

a g a i n s t J o n e s E x p r e s s i s i n c o n s i s t e n t w i t h i t s f a i l u r e t o f i n d 

Quada l i a b l e f o r n e g l i g e n c e i n t h e v e r y same f a c t u a l s i t u a t i o n 

t h a t c a u s e d J o s h u a ' s i n j u r y . I n o t h e r w o r d s , does t h e v e r d i c t 

i n d i c a t e t h a t t h e j u r y i n c o n s i s t e n t l y r e s o l v e d t h e same i s s u e 

i n two d i f f e r e n t c o u n t s o r t h a t i t was o t h e r w i s e c o n f u s e d ? 

The d i s p o s i t i v e q u e s t i o n p r e s e n t e d t o t h e j u r y i n t h i s 

c a s e , a c c o r d i n g t o t h e p a r t i e s and t h e t r i a l c o u r t , was 

w h e t h e r Quada r a n t h e r e d l i g h t a t t h e i n t e r s e c t i o n o r w h e t h e r 

J o s h u a r a n t h e r e d l i g h t . As t h e t r i a l c o u r t n o t e d i n i t s 

o r d e r d e n y i n g J o n e s E x p r e s s ' s p o s t j u d g m e n t m o t i o n s , " t h e 

[ J a c k s o n s ] and J o n e s E x p r e s s r e c o g n i z e t h a t l i a b i l i t y i n t h i s 

c a s e c e n t e r e d on t h e j u r y ' s f a c t u a l d e t e r m i n a t i o n as t o 

w h e t h e r Quada o r J o s h u a r a n t h e r e d l i g h t . " 4 F u r t h e r , t h e 

t r i a l c o u r t i n s t r u c t e d t h e j u r y t h a t " i t i s n e g l i g e n c e as a 

m a t t e r o f l a w f o r a motor v e h i c l e t o r u n a r e d l i g h t t h a t i s 

e x h i b i t e d by a t r a f f i c c o n t r o l d e v i c e . " 

4 J o n e s E x p r e s s c o n t e n d s : "At i s s u e b e f o r e t h e j u r y was t h e 
d e t e r m i n a t i o n as t o w h i c h o f t h e v e h i c l e s had t h e r i g h t o f way 
a t t h e t r a f f i c l i g h t a t t h e t i m e o f t h e c o l l i s i o n , and w h i c h 
o f t h e v e h i c l e s d i d n o t . " ( J o n e s E x p r e s s ' s b r i e f , a t 9 ) ; see 
a l s o t h e J a c k s o n s ' b r i e f , a t 25 ( q u o t i n g same). 
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Thus t h e i n c o n s i s t e n c y i n t h i s c a s e a r i s e s b e c a u s e o f t h e 

j u r y ' s a p p a r e n t l y u n r e c o n c i l a b l e r e s o l u t i o n o f t h i s 

d i s p o s i t i v e i s s u e : w h e t h e r Quada r a n t h e r e d l i g h t . T h i s was 

t h e s o l e a c t o f n e g l i g e n c e a l l e g e d a g a i n s t Quada and t h e s o l e 

a c t o f i n c o m p e t e n c y o r w r o n g d o i n g on Quada's p a r t as an 

employee o f J o n e s E x p r e s s t h a t a l l e g e d l y c a u s e d t h e J a c k s o n s ' 

damage u n d e r t h e i r c l a i m o f n e g l i g e n t h i r i n g , r e t e n t i o n , and 

s u p e r v i s i o n . I t i s i n c o n s i s t e n t f o r t h e j u r y t o c o n c l u d e , on 

t h e one hand, t h a t Quada r a n t h e r e d l i g h t f o r p u r p o s e s o f t h e 

n e g l i g e n t h i r i n g , r e t e n t i o n , and s u p e r v i s i o n c l a i m a g a i n s t 

J o n e s E x p r e s s , b u t t h e n n o t t o r e n d e r a v e r d i c t i n f a v o r o f 

t h e J a c k s o n s on t h e i r n e g l i g e n c e c l a i m a g a i n s t Quada. 

B o t h s i d e s a t t e m p t t o r e s o l v e t h i s i n c o n s i s t e n c y . J o n e s 

E x p r e s s a r g u e s t h a t t h e j u r y ' s f a i l u r e t o f i n d t h a t Quada was 

n e g l i g e n t i n d i c a t e s t h a t i t d i d n o t f i n d t h a t he r a n t h e l i g h t 

( J o n e s E x p r e s s ' s b r i e f , a t 2 8 ) ; t h e J a c k s o n s , on t h e o t h e r 

hand, a r g u e t h a t Quada "was n e c e s s a r i l y f o u n d g u i l t y o f 

r u n n i n g t h e r e d l i g h t i n t h i s c a s e b e c a u s e t h e j u r y r e j e c t e d 

c o n t r i b u t o r y n e g l i g e n c e . " W h i l e b o t h a r e r e a s o n a b l e t h e o r i e s 

by w h i c h t o r e c o n c i l e t h e i n c o n s i s t e n c y i n t h e j u r y ' s 

d e c i s i o n , b o t h t h e o r i e s engage i n s p e c u l a t i o n as t o t h e j u r y ' s 
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i n t e n t . 5 The j u r y c o u l d have f o u n d t h a t Quada was n e g l i g e n t 

b u t f a i l e d t o i n d i c a t e t h a t on t h e j u r y f o r m , o r t h e j u r y 

c o u l d have f o u n d t h a t he a c t e d n e g l i g e n t l y b u t a t t e m p t e d t o 

impose l i a b i l i t y o n l y on J o n e s E x p r e s s . As t h i s C o u r t once 

s t a t e d i n a c a s e d i s c u s s i n g an i n c o n s i s t e n t v e r d i c t i n w h i c h 

a j u r y e x o n e r a t e d an e m p l o y e e ' s c o n d u c t b u t a l s o a t t e m p t e d t o 

f i n d t h e e m p l o y e r l i a b l e f o r t h a t c o n d u c t : "Such a v e r d i c t on 

i t s f a c e d i s c l o s e s t h a t t h e j u r y has m i s c o n c e i v e d t h e i s s u e s , 

o r was p r o m p t e d by b i a s a g a i n s t t h e e m p l o y e r o r i n f a v o r o f 

t h e e m p l o y e e . " C a r t e r v. F r a n k l i n , 234 A l a . 116, 118, 173 So. 

8 61 , 8 63 (1 9 3 7 ) . I n s t e a d o f e n g a g i n g i n s p e c u l a t i o n i n an 

a t t e m p t t o r e c o n c i l e t h e j u r y ' s d e c i s i o n , we s i m p l y h o l d t h a t 

i t i s i n c o n s i s t e n t . 

I n i t s o r d e r d e n y i n g J o n e s E x p r e s s ' s p o s t j u d g m e n t 

m o t i o n s , t h e t r i a l c o u r t r e l i e d on L u k e r v. C i t y o f B r a n t l e y , 

520 So. 2d 517, 518 ( A l a . 1 9 8 7 ) , and h e l d t h a t t h e n e g l i g e n t 

h i r i n g , r e t e n t i o n , and s u p e r v i s i o n c l a i m was an " i n d e p e n d e n t " 

t o r t and t h a t , u n d e r L u k e r , t h e t r i a l c o u r t n e eded o n l y t o 

5The t r i a l c o u r t engaged i n s i m i l a r s p e c u l a t i o n i n 
a p p a r e n t l y c o n c l u d i n g i n i t s November 12, 2008, o r d e r t h a t t h e 
v e r d i c t on t h e n e g l i g e n t h i r i n g , r e t e n t i o n , and s u p e r v i s i o n 
c l a i m amounted t o a f i n d i n g by t h e j u r y o f l i a b i l i t y a g a i n s t 
b o t h Quada and J o n e s E x p r e s s , b u t t h a t t h e j u r y i n t e n d e d t o 
a s s e s s damages a g a i n s t o n l y J o n e s E x p r e s s . 
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" r e s o l v e t h e q u e s t i o n o f w h e t h e r t h e e v i d e n c e s u p p o r t e d a 

c l a i m a g a i n s t [ J o n e s E x p r e s s ] f o r i t s i n d e p e n d e n t n e g l i g e n c e . 

O n l y i f s u c h a c l a i m was n o t s u s t a i n e d by t h e e v i d e n c e c o u l d 

[ i t ] g r a n t a new t r i a l f o r t h e a p p a r e n t i n c o n s i s t e n c y . " 520 

So. 2d a t 523. 

I n L u k e r , t h e p l a i n t i f f , L u k e r , s u e d t h e C i t y o f B r a n t l e y 

("the C i t y " ) and two p o l i c e o f f i c e r s e m p l o y e d by t h e C i t y , 

E n n i s and A r m s t r o n g , f o r r e l e a s i n g an a u t o m o b i l e t o an 

i n t o x i c a t e d d r i v e r , P a t r i c k , who l a t e r k i l l e d t h e p l a i n t i f f ' s 

d e c e d e n t i n an a u t o m o b i l e a c c i d e n t . L u k e r s u e d E n n i s and 

A r m s t r o n g on c l a i m s o f n e g l i g e n c e and n e g l i g e n t e n t r u s t m e n t 

and s u e d t h e C i t y a l l e g i n g t h a t i t "had n e g l i g e n t l y f a i l e d t o 

i n s t r u c t t h e s e o f f i c e r s as t o t h e p r o p e r manner i n w h i c h t o 

e n f o r c e t h e l a w s r e g a r d i n g i n t o x i c a t e d i n d i v i d u a l s . " L u k e r , 

520 So. 2d a t 518. The j u r y r e t u r n e d a v e r d i c t a g a i n s t t h e 

C i t y b u t i n f a v o r o f t h e o f f i c e r s . The C i t y moved f o r a 

judgment n o t w i t h s t a n d i n g t h e v e r d i c t ("JNOV"), 6 w h i c h t h e 

t r i a l c o u r t g r a n t e d , s e t t i n g a s i d e t h e v e r d i c t a g a i n s t t h e 

C i t y . L u k e r a p p e a l e d f r o m t h e JNOV. 

6A m o t i o n f o r a JNOV i s now d e s i g n a t e d , u n d e r R u l e 5 0 ( b ) , 
A l a . R. C i v . P., as a renewed m o t i o n f o r a JML. Vaughan v.  
O l i v e r , 822 So. 2d 1163, 1170 ( A l a . 2 0 0 1 ) . 
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On a p p e a l , t h e C i t y a r g u e d t h a t i t s JNOV was p r o p e r 

b e c a u s e , i t s a i d , t h e j u r y ' s v e r d i c t was i n c o n s i s t e n t . T h i s 

C o u r t r e v e r s e d t h e JNOV i n f a v o r o f t h e C i t y , r e a s o n i n g t h a t 

a JNOV was n o t a p p r o p r i a t e b e c a u s e t h e e m p l o y e r was n o t 

e n t i t l e d t o a d i r e c t e d v e r d i c t a t t h e c o n c l u s i o n o f t h e 

e v i d e n c e b a s e d on j u r y i s s u e s as t o v i c a r i o u s l i a b i l i t y . 

F u r t h e r , d e s p i t e t h e j u r y ' s v e r d i c t i n f a v o r o f t h e o f f i c e r s , 

t h i s C o u r t a p p e a r e d t o assume t h a t t h e o f f i c e r s a c t e d 

n e g l i g e n t l y : 

"Our d e c i s i o n t h a t t h e a c t i o n s o f [ t h e 
o f f i c e r s , ] i n and o f t h e m s e l v e s , c o n s t i t u t e 
n e g l i g e n c e ... p r e t e r m i t s d i s c u s s i o n o f w h e t h e r , i n 
a p a r t i c u l a r c a s e , t h e a c t i o n s o f t h e o f f i c e r s ' 
s u p e r i o r s i n f a i l i n g t o e n r o l l them i n t h e r e q u i r e d 
minimum s t a n d a r d s t r a i n i n g p r o g r a m s c o u l d be 
c o n s i d e r e d t h e p r o x i m a t e c a u s e o f i n j u r y . Whether 
o r n o t [ t h e o f f i c e r s ] h ad t h i s t r a i n i n g , i t i s c l e a r 
t h a t t h e y a c t e d n e g l i g e n t l y i n a l l o w i n g P a t r i c k , 
u n d e r t h e c i r c u m s t a n c e s o f t h i s c a s e , t o o p e r a t e t h e 
a u t o m o b i l e i n an i n t o x i c a t e d s t a t e . " 

520 So. 2d a t 520. 

On r e h e a r i n g , t h i s C o u r t a t t e m p t e d t o c l a r i f y t h e s c o p e 

o f i t s remand f o r d e t e r m i n i n g w h e t h e r a new t r i a l was 

a p p r o p r i a t e b a s e d on a l l e g e d i n c o n s i s t e n t v e r d i c t s . The C o u r t 

s t a t e d : 

"We h e l d t h a t t h e r e was e v i d e n c e t h a t t h e 
o f f i c e r s were n e g l i g e n t w h i l e a c t i n g i n t h e l i n e and 
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s c o p e o f t h e i r d u t y and, t h u s , t h a t t h e C i t y c o u l d 
have been h e l d v i c a r i o u s l y l i a b l e ; t h e r e f o r e , t h e 
C i t y ' s j udgment n o t w i t h s t a n d i n g t h e v e r d i c t was 
r e v e r s e d . The j u r y v e r d i c t f o r t h e o f f i c e r s and 
a g a i n s t t h e C i t y c o u l d n o t be r e c o n c i l e d i f t h e o n l y 
c l a i m a g a i n s t t h e C i t y was p r e d i c a t e d on t h e 
u n d e r l y i n g n e g l i g e n c e o f t h e o f f i c e r s . A p p a r e n t l y , 
h o wever, t h e p l a i n t i f f a l s o p u r s u e d a c l a i m a g a i n s t 
t h e C i t y f o r i t s i n d e p e n d e n t n e g l i g e n c e i n 
i m p r o p e r l y t r a i n i n g t h e o f f i c e r s . 

" B e f o r e t h e t r i a l c o u r t can g r a n t a new t r i a l 
b a s e d upon t h e a p p a r e n t i n c o n s i s t e n c y o f t h e 
v e r d i c t s , i t must r e s o l v e t h e q u e s t i o n o f w h e t h e r 
t h e e v i d e n c e s u p p o r t e d a c l a i m a g a i n s t t h e C i t y f o r 
i t s i n d e p e n d e n t n e g l i g e n c e . O n l y i f s u c h a c l a i m was 
n o t s u s t a i n e d by t h e e v i d e n c e c o u l d t h e t r i a l c o u r t 
g r a n t a new t r i a l f o r t h e a p p a r e n t i n c o n s i s t e n c y . 

" I f t h e t r i a l c o u r t r e s o l v e s t h e s e two i s s u e s 
f a v o r a b l y t o t h e p l a i n t i f f , t h e a p p r o p r i a t e a c t i o n 
w i l l be t h e r e i n s t a t e m e n t o f t h e v e r d i c t and t h e 
j udgment e n t e r e d t h e r e o n . O t h e r w i s e , t h e t r i a l c o u r t 
w i l l g r a n t a new t r i a l , s p e c i f y i n g t h e g r o u n d s made 
t h e b a s i s o f i t s new t r i a l o r d e r . " 

L u k e r , 520 So. 2d a t 523. 

L u k e r a p p e a r s t o h o l d t h a t a new t r i a l b a s e d on t h e 

i n c o n s i s t e n c y o f t h e v e r d i c t was w a r r a n t e d i n t h a t c a s e o n l y 

i f t h e e v i d e n c e d i d n o t s u p p o r t t h e i m p r o p e r - t r a i n i n g c l a i m . 

I f s u c h e v i d e n c e had been p r e s e n t e d , t h e n t h e t r i a l c o u r t was 

r e q u i r e d t o e n t e r a judgment a g a i n s t t h e C i t y a l o n e b a s e d on 

t h e j u r y v e r d i c t . I d . 
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T h i s a n a l y s i s d i f f e r s f r o m o u r s u b s e q u e n t h o l d i n g i n 

S t e v e n s o n , s u p r a . T h e r e , we e x a m i n e d w h e t h e r t h e e v i d e n c e , 

u n d e r t h e e m p l o y e e ' s " i n d e p e n d e n t " c l a i m s a g a i n s t t h e 

e m p l o y e r , Pemco, c o u l d s u p p o r t t h e j u d g m e n t a g a i n s t Pemco 

" w h i l e s i m u l t a n e o u s l y a b s o l v i n g " t h e s u p e r v i s o r , W i n d s o r , " o f 

any w r o n g d o i n g . " S t e v e n s o n , 762 So. 2d a t 824. We h e l d , as 

n o t e d above, t h a t Pemco c o u l d n o t be l i a b l e f o r c o n d u c t t h a t , 

a c c o r d i n g t o t h e j u r y , d i d n o t o c c u r . F u r t h e r , t h e e v i d e n c e 

d i d " n o t s u p p o r t a judgment a g a i n s t Pemco on any t h e o r y o t h e r 

t h a n r e s p o n d e a t s u p e r i o r . " 762 So. 2d a t 827. However, t h e 

judgment e n t e r e d on t h e j u r y ' s v e r d i c t i n f a v o r o f W i n d s o r was 

n o t a p p e a l e d and became f i n a l ; " t h e r e f o r e , t h e d o c t r i n e o f r e s 

j u d i c a t a b a r [ r e d ] a new t r i a l on t h e i s s u e o f W i n d s o r ' s 

l i a b i l i t y . " S t e v e n s o n , 762 So. 2d a t 827. B e c a u s e W i n d s o r , 

as t h e e m p l o y e e , c o u l d no l o n g e r be h e l d l i a b l e f o r t h e t o r t 

c l a i m s a l l e g e d a g a i n s t him, Pemco c o u l d n o t be h e l d l i a b l e 

u n d e r t h e d o c t r i n e o f r e s p o n d e a t s u p e r i o r 7 and was t h u s 

e n t i t l e d t o a judgment i n i t s f a v o r : 

7 U n d e r t h e d o c t r i n e o f r e s p o n d e a t s u p e r i o r , "a p r i n c i p a l 
i s l i a b l e f o r t h e t o r t o f h i s a g e n t i f t h e a g e n t commits t h e 
t o r t w h i l e a c t i n g w i t h i n t h e s c o p e o f h i s employment. I f t h e 
a g e n t i s n o t l i a b l e f o r any t o r t , t h e p r i n c i p a l i s a l s o 
a b s o l v e d . " Latham v. R e d d i n g , 628 So. 2d 490, 4 95 ( A l a . 1993) 
( c i t a t i o n o m i t t e d ) . 
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" [ B ] e c a u s e S t e v e n s o n d i d n o t a p p e a l f r o m t h e 
j udgment i n f a v o r o f W i n d s o r , t h a t judgment has 
become f i n a l ; t h e r e f o r e , t h e d o c t r i n e o f r e s 
j u d i c a t a b a r s a new t r i a l on t h e i s s u e o f W i n d s o r ' s 
l i a b i l i t y . B e c a u s e t h e judgment a g a i n s t W i n d s o r must 
s t a n d , a judgment must be e n t e r e d i n f a v o r o f Pemco. 
See de F e l i c i a n o v. de J e s u s , 873 F.2d 447 ( 1 s t C i r . 
1 9 8 9 ) ( i n l i g h t o f an i n c o n s i s t e n t v e r d i c t , c o r p o r a t e 
c o d e f e n d a n t was h e l d e n t i t l e d t o a j u d g m e n t , where 
p l a i n t i f f s d i d n o t a p p e a l f r o m judgment i n f a v o r o f 
c o d e f e n d a n t p r e s i d e n t o f c o r p o r a t i o n ) ; s e e , a l s o , 
U n i t e d S t e e l w o r k e r s o f A m e r i c a AFL-CIO-CLC v.  
O ' N e a l , 437 So. 2d 101, 103 ( A l a . 1983) (on a c l a i m 
d i r e c t l y a g a i n s t an a g e n t , and a g a i n s t t h e p r i n c i p a l 
s o l e l y on t h e t h e o r y o f r e s p o n d e a t s u p e r i o r , 'a 
v e r d i c t i n f a v o r o f t h e a g e n t works an a u t o m a t i c 
a c q u i t t a l o f t h e p r i n c i p a l so t h a t [ t h e ] v e r d i c t 
a g a i n s t [ t h e p r i n c i p a l ] must be s e t a s i d e ' ) ; and 
P e r r y v. C o s t a , 97 A.D.2d 655, 469 N.Y.S.2d 193 
(1983) ( d o c t r i n e o f r e s j u d i c a t a b a r r e d new t r i a l on 
q u e s t i o n o f e m p l o y e r ' s l i a b i l i t y , b a s e d on f i n a l 
j u dgment i n f a v o r o f e m p l o y e e ; judgment a g a i n s t 
e m p l o y e r r e v e r s e d ) . " 

762 So. 2d a t 827 ( f o o t n o t e o m i t t e d ) . 

The p l a i n t i f f i n L u k e r d i d n o t a p p e a l t h e judgment 

e n t e r e d on t h e v e r d i c t i n f a v o r o f t h e e m p l o y e e s / o f f i c e r s ; 

h o wever, t h e L u k e r C o u r t f a i l e d t o r e c o g n i z e t h e s i g n i f i c a n c e 

o f t h i s o m i s s i o n . Had t h e C o u r t done so i t w o u l d have been 

o b l i g e d t o a f f i r m t h e t r i a l c o u r t ' s o r d e r g r a n t i n g a JNOV i n 

f a v o r o f t h e e m p l o y e r b a s e d on t h e a l t e r n a t i v e g r o u n d t h a t t h e 

f a i l u r e o f p r o o f on t h e e s s e n t i a l e l e m e n t o f n e g l i g e n c e o f t h e 

e mployee had become r e s j u d i c a t a on t h a t i s s u e . I f an a p p e a l 
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had been t a k e n f r o m t h e JNOV i n f a v o r o f t h e e m p l o y e r and t h e 

judgment e n t e r e d on t h e v e r d i c t i n f a v o r o f t h e e m p l o y e e s , t h e 

p r o p e r c o u r s e o f a c t i o n w o u l d have been r e v e r s a l o f t h e JNOV 

i n f a v o r o f t h e e m p l o y e r w i t h i n s t r u c t i o n s t o o r d e r a new 

t r i a l o n l y i f t h e v e r d i c t i n f a v o r o f t h e e m p l o y e e s was 

a g a i n s t t h e w e i g h t o f t h e e v i d e n c e . I n s t e a d , t h e L u k e r C o u r t 

r e c o g n i z e d a r i g h t t o a j u r y v e r d i c t a g a i n s t t h e e m p l o y e r f o r 

i m p r o p e r t r a i n i n g i n t e r m s c o n s i s t e n t w i t h an i n d e p e n d e n t 

a c t i o n a g a i n s t t h e e m p l o y e r , r e g a r d l e s s o f t h e f a c t t h a t t h e 

j u r y r e n d e r e d a v e r d i c t i n f a v o r o f t h e e m p l o y e e s / o f f i c e r s on 

t h e n e g l i g e n c e c l a i m a g a i n s t them. Such a r e s u l t i s e r r o n e o u s 

and i n c o n s i s t e n t w i t h S t e v e n s o n , w h i c h sub s i l e n t i o o v e r r u l e d 

L u k e r . 

H a v i n g d e t e r m i n e d t h a t t h e j u r y ' s v e r d i c t h e r e was 

i n c o n s i s t e n t , we must d e c i d e t h e c o r r e c t d i s p o s i t i o n o f t h i s 

a p p e a l . As n o t e d a bove, t h e l a w n o r m a l l y r e q u i r e s a new t r i a l 

i n s u c h c i r c u m s t a n c e s . However, a new t r i a l on t h e n e g l i g e n c e 

c o u n t a g a i n s t Quada i s n o t p o s s i b l e ; t h e t r i a l c o u r t e n t e r e d 

a f i n a l judgment i n f a v o r o f Quada, and t h e J a c k s o n s have n o t 

a p p e a l e d t h a t j u d g m e n t . J o n e s E x p r e s s , c i t i n g S t e v e n s o n , 

a r g u e s t h a t i t i s t h u s e n t i t l e d t o a judgment i n i t s f a v o r . 
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I n S t e v e n s o n , t h i s C o u r t d e t e r m i n e d t h a t t h e e m p l o y e e ' s 

f a i l u r e t o a p p e a l f r o m t h e judgment e x o n e r a t i n g W i n d s o r o f 

l i a b i l i t y b a r r e d r e l i t i g a t i o n o f b o t h W i n d s o r ' s l i a b i l i t y and 

a new t r i a l on t h e n e g l i g e n t - f a i l u r e - t o - s u p e r v i s e c l a i m 

a g a i n s t Pemco. We s t a t e d : 

"We must c o n s i d e r t h e q u e s t i o n o f t h e 
a p p r o p r i a t e d i s p o s i t i o n o f t h e s e a p p e a l s . 
O r d i n a r i l y , i n a c i v i l c a s e i n v o l v i n g two 
i n c o n s i s t e n t j u r y v e r d i c t s - - o n e on a d i r e c t c l a i m 
and one on a d e r i v a t i v e c l a i m , o r one on a d i r e c t 
c l a i m and one on a c l a i m b a s e d on v i c a r i o u s 
l i a b i l i t y - - o n a p r o p e r m o t i o n b o t h must be s e t 
a s i d e . However, b e c a u s e S t e v e n s o n d i d n o t a p p e a l 
f r o m t h e judgment i n f a v o r o f W i n d s o r , t h a t judgment 
has become f i n a l ; t h e r e f o r e , t h e d o c t r i n e o f r e s 
j u d i c a t a b a r s a new t r i a l on t h e i s s u e o f W i n d s o r ' s 
l i a b i l i t y . B e c a u s e t h e judgment a g a i n s t W i n d s o r must 
s t a n d , a judgment must be e n t e r e d i n f a v o r o f Pemco. 
See de F e l i c i a n o v. de J e s u s , 873 F.2d 447 ( 1 s t C i r . 
1989) ( i n l i g h t o f an i n c o n s i s t e n t v e r d i c t , 
c o r p o r a t e c o d e f e n d a n t was h e l d e n t i t l e d t o a 
j u d g m e n t , where p l a i n t i f f s d i d n o t a p p e a l f r o m 
judgment i n f a v o r o f c o d e f e n d a n t p r e s i d e n t o f 
c o r p o r a t i o n ) ; s e e , a l s o , U n i t e d S t e e l w o r k e r s o f  
A m e r i c a AFL-CIO-CLC v. O ' N e a l , 437 So. 2d 101, 103 
( A l a . 1983) (on a c l a i m d i r e c t l y a g a i n s t an a g e n t , 
and a g a i n s t t h e p r i n c i p a l s o l e l y on t h e t h e o r y o f 
r e s p o n d e a t s u p e r i o r , 'a v e r d i c t i n f a v o r o f t h e 
a g e n t works an a u t o m a t i c a c q u i t t a l o f t h e p r i n c i p a l 
so t h a t [ t h e ] v e r d i c t a g a i n s t [ t h e p r i n c i p a l ] must 
be s e t a s i d e ' ) ; and P e r r y v. C o s t a , 97 A.D.2d 655, 
469 N.Y.S.2d 193 (1983) ( d o c t r i n e o f r e s j u d i c a t a 
b a r r e d new t r i a l on q u e s t i o n o f e m p l o y e r ' s 
l i a b i l i t y , b a s e d on f i n a l j udgment i n f a v o r o f 
e m p l o y e e ; judgment a g a i n s t e m p l o y e r r e v e r s e d ) . " 
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S t e v e n s o n , 762 So. 2d a t 827 ( c i t a t i o n and f o o t n o t e o m i t t e d ) . 

S i m i l a r l y , on J a n u a r y 26, 2010, t h e t r i a l c o u r t i n t h e i n s t a n t 

c a s e e n t e r e d a f i n a l judgment i n f a v o r o f Quada on t h e 

n e g l i g e n c e c l a i m . B e c a u s e t h e J a c k s o n s d i d n o t a p p e a l f r o m 

t h e judgment i n f a v o r o f Quada, t h a t judgment has become 

f i n a l ; t h e r e f o r e , t h e d o c t r i n e o f r e s j u d i c a t a b a r s a new 

t r i a l on t h e i s s u e o f Quada's l i a b i l i t y . I d . B e c a u s e t h e 

j udgment a g a i n s t Quada must s t a n d , a judgment must be e n t e r e d 

i n f a v o r o f J o n e s E x p r e s s on t h e n e g l i g e n t h i r i n g , r e t a i n i n g , 

and s u p e r v i s i o n c l a i m . 8 

C o n c l u s i o n 

The judgment i n f a v o r o f t h e J a c k s o n s and a g a i n s t J o n e s 

E x p r e s s on t h e i r c l a i m o f n e g l i g e n t h i r i n g , r e t e n t i o n , and 

s u p e r v i s i o n i s r e v e r s e d , and a judgment i s r e n d e r e d i n f a v o r 

o f J o n e s E x p r e s s . 

REVERSED AND JUDGMENT RENDERED. 

Cobb, C . J . , and L y o n s , W o o d a l l , S t u a r t , S m i t h , B o l i n , 

P a r k e r , M urdock, and Shaw, J J . , c o n c u r . 

8 B e c a u s e o f o u r r e s o l u t i o n o f t h i s i s s u e , we p r e t e r m i t 
d i s c u s s i o n o f t h e r e m a i n i n g i s s u e s r a i s e d on a p p e a l . 
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