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Wachovia Bank, N.A., and American Casualty Company

Jones, Morrison & Womack, P.C., et al.
Appeal from Mobile Circuit Court
(CV-01-2163)
SMITH, Justice.

Wachovia Rank, N.A., the successor by merger to
SouthTrust Bank ("the Bank"), and American Casualty Company
appeal from a judgment as a matter of law entered in favor of
Jones, Morrison & Womack, P.C., a Georgia law firm ("Jones

Morrison" ¢r "the Jones Morrison firm"), and J. Paul Clinton

'American Casualty Company, the insurance company for
SouthTrust Bank, is a co-appellant with Wachovia; Wachovia and
American Casualty filed joint briefs in this appeal.
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and Stokes & Clinton, P.C.? (Clintcn and Stckes & Clinton,
BP.C., are referred to ¢ollectively as "Stokes Clinton™ or "the
Stokes Clinton firm") (hereinafter all the appellees are
someLimes referred to collectively as "the lawyers"). We
affirm in part, reverse in part, and remand.

Facts and Procedural History

This appeal 1s the second round of appellate proceedings
in the underlying <¢ase. The following factual and procedural
background, as stated by the Court of Civil Appeals in

SouthTrust Bank v. Jones, Morrison, Womack & Dearing, 93% So.

2d 885 (Ala. Civ. App. 2005), is relevant here:

"In 1993, [SouthTrust] Bank issued a business credit
card to LaCoste Construction Company, Inc. ('LCCI'),
located 1in Mobile, Alabama. LCCI authorized nine of
its employees, including Brewton Neal Greene, to use
the c¢redit card. None of the nine emplovees,
including Greene, was a guarantcr of the credit-card
indebtedness, and none was perscnally liable for any
0of the charges made on the credit card. When LCCI
failed to make payments on 1ts credit-card account,
the Bank emploved the Atlanta, Georgia, law firm of

Jones, Morrison, Womack & Dearing, P.C. ('the Jones,
Morrison firm'), to collect the debt. The Bank sent
the Jones, Morrison firm 1ts file on the LCCI
account, The file included a guaranty agreement
that named LCCI and Neal Greene as 'borrowers' and
that was signed by Vincent D. LaCoste as
'guarantor.'

‘Stokes & Clinton, P.C., 1is the successor to Stokes,
Clinton, Fleming & Sherling,.
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"Upon receiving the LCCI collection file from
the BRank, Saundra Morrison, the office manager at
the Jones, Morrison firm, wrote a letter on August
9, 1992, Lo Sandra Nash, an employee in the Bank's
recovery department, inquiring as follows:

"'Pursuant toc your note, the above Company
has a personal guarantee. Do we have a
guarantee for all nine indiwvidualls] that
are signed on the individual accounts cor do
we Just have a personal guarantee o©n
Vincent D. LaCoste? Please advise.'

"On August 23, 1839, Sezette Spivey, a
legal-accounts representative for the Bank, wrote to
Bill Morrison, an attorney 1in the Jones, Mcocrrison
firm, as follows:

"'In response to the letter from your
office dated August 9, 1999: Attached vou
will find a «<opy o©of the Guaranty of
Payment. If you have any guestions, please
feel free to call.'

"A document entitled '"Guaranty cof Payment' enclosed
with Spivey's letter states, in pertinent part, the
following:

"'To 1induce Bank to make a loan or
extend credit o©r make other financial
products or services avalilakle tc LaCoste
Construction Co., Inc.--Neal Greene (as
hereinafter further defined, c¢alled the
"Borrower™), Guarantor hereby agrees with
Bank as follows:

"'l. This Guaranty 1s made for the

purpose of securing to Rorrower, at
Guarantor's reguest, one or more loans or
extensiong ¢of credit with ... BRank.... All

such loans or cother financial products cr
services now or hereafter provided by Bank



1061289

to Borrower, and all extensions or renewals
of debts or other cobligations now or at any
time hereafter owing by Borrower Lo Bank,
are made by Bank 1in reliance on this
Guaranty....

"'2. Guarantor Jjcintly and severally
if more than one, hereby unconditionally
guarantees to Bank the payment and
performance by Borrower of all the
Guaranteed Obligations (as hereinafter
defined)y....'

"LaCoste's signature on the guaranty agreement is
not accompanied by a typewritten wversion o¢f his
name. Spivey knew that the signature was that of
LaCoste, but she did not inform the Jones, Morrison
firm of that fact. She also did not send the Jones,
Morrison firm a «copy of the other guaranty
agreements, each bearing the name of a different
LCCI employee as a 'borrower' Dbut containing the
gignature of the sole guarantor, Vincent D. LaCoste.

"The Jones, Morrison firm associated the Mobile
firm of Stokes, Clinton, Fleming & Sherling ('the
Stokes, Clinton firm') to file suit on the debt, and
it provided that firm with a copy of the Bank's
file, including the guaranty agreement gsigned by
Vincent LaCoste and bearing Neal Greene's name as a

'borrower,' The Stokes, Clinton firm prepared a
document entitled 'Statement cof Account/Sworn
Statement of Claim' that identified the DBank as
'creditor! and LCCI and Greene as "debtor'
{singular). The Stokes, Clinton firm sent the
statement to the Jones, Morriscon firm on January 19,
2000; the Jones, Morrison firm forwarded the

statement to Nancy Tray, a supervisor in the Bank's
recovery department, with the following cover letter
from Linda Seymour, who identified herself as a
'legal representative' of the Jones, Morrison firm:

"'Enclosed please find documents
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needed to procesd with legal actions. At
your earliest convenience please sign,
notarize and send back to our office. If
there are any guestions regarding this
matter, please direct all phone calls,
faxesg, letters, etc. to my attention.'

"Tray signed the document and gave it to Spivey to
return to the Jones, Morrison firm, Spivey
testified that she saw Greene's name on the
statement but that she did not think it meant that
Greene would ke a defendant in any lawsuit filed on
behalf of the bank to cocllect the debt.

"Cn March 3, 2000, the Stokes, Clinton firm
filed a complaint 1in tThe Mobkile Circuit Court on
behalf of the BRank against LCCI and Neal Greene,
jJointly and individually, but not against Vincent D.
LaCoste, seeking a total indebtedness of £50,432.55,
plus costs. The complaint contained instructions
requesting service on bhoth defendants at 2463
LaCoste Road 1in Moblle. On March 16, 2000, the
service of Greene was returned 'not found,' with a
sheriff's notation that Greene was 'no longer
employed’ by LCCI. Neither the summons and
complaint nor any other motiocns and pleadings were
sent To the Bank.

"CGn May 10, 2000, the Bank learned that Vincent
D. LaCoste had filed Chapter 7 hankruptcy
proceedings, and i1t instructed the Jones, Morrison
firm to 'close the file' on the LCCI collection
matter kecause of LaCoste's persconal bankruptcy. On
May 10 and 11, 2000, Bill Jones, an employee of the
Jones, Morrison firm, noted on the firm's collection
history that the file should ke c¢losed. On May 18,
Spivey made & similar notation on the Bank's LCCI
collection file. On May 31, 2000, Jack Fcgelman,
the ¢ollection manager at the Jones, Morrison firm,
entered a 'close-file' memorandum on the firm's
accounts. The close-file instruction, however, was
not communicated to the Stokes, Clinton firm,



1061289

"Cn August 14, 2000, Saundra Morrison, the
office manager at the Jones, Morrison firm, wrote
the following letter to Drew Dorrance in the Bank's
legal-recovery department:

"'Our co-counsel has been unakle to locate
Neal Greene for service. Do ycocu wish Lo
serve by publication? The cost is
approximately $120.00, Please advise.'

"Spivey testified that the letter was routed to her;
she said that on August 23, 2000, she telephoned
Jack Fogelman at Lhe Jones, Morrison firm and
inguired why any activity was occurring on a file
that should have heen c¢losed. She did not
specifically question why co-counsel wag attempting
to serve (Greene.

"Meanwhile, on August 15, 2000, Paul Clinton of
the Stokes, Clintcon firm had filed a motion for
service by pubklication on Greene, with a supporting
affidavit averring that he had personal knowledge of
the fact that Greene had been avoiding service, that
Greene had heen absent from his residence for more
than 30 days since the filing cof the complaint, that
Greene could not be located, and that service could
not be perfected on Greene by any method other than
by publication.!’ The Mobile Circuit Court granted
the motion on August 18, 2000.

"On October 18, 2000, Saundra Morrison, the
office manager at the Jones, Morrison firm, wrote
the following letter, marked 'Att'n: Meg' to the
Stokes, Clinton firm, referencing the "[LCCI]
account balance with ScuthTrust Bank':

"'"Please be advised our client has
reguested that we close the akbove debtor's

"Two previous motions for service by publication had been
denied because they each were accompanied by an unsworn
affidavit.
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file. They do not have adequate
documentation to proceed on this case. If
you have any questions, please advise.’

"The records of the Stokes, Clinton firm indicate
that it received the letter from the Jones, Morrison
firm on November 22, 2000. On October 24, 2000,
when Greene had not answered or otherwise appeared
in the Bank's action, Clinton requested the entry of
default against Greene. On October 30, 2000, the
Mobile Circuit Court entered a default judgment for
the Bank against Greene in the amount of $50,702.8%7.
The Stokes, Clinton ZIfLirm recorded the Jjudgment
against Green on November 2%, 2000.

"At all times material to Lhe Bank's lawsult
against Greene, Greene was listed 1in the Mobile
telephone directory as 'B., Neal Greene' residing at
6602 Cherry Pointe Ccourt in Mobilile. On February 21,
2001, Greene was attempting to close a sale of real
property when he learned that there was a judgment
recorded against him in favor cf the Bank. Greene
contacted a Bank official who investigated the
matter, learned that there was no bkasis for a
judgment against Greene, and instructed tLhe Stokes,
Clinton firm to cancel the Jjudgment immediately.
The Jjudgment was subsequently set aside, and a
summary Judgment was entered in favcr of Greene on
May 11, 2001.

"On June 26, 2001, Greene sued the Bank, but not

the lawyers, alleging claims of malicious
prosecution, abuse of process, negligence,
wantonness, and outrage. On August 28, 2001,

counsel for the Bank wrote a letter to Ben Stokes of
the Stokes, Clinton firm, stating, 1in pertinent
part:

"'"After reviewing a Bank file and the court
file in the underlying case [ScuthTrust
Rank wv. LCCI and Neal Greene], 1t seems
apparent to us that, if there is liability




1061289

on the part o¢f SouthTrust (which we have
denied), then the ultimate responsibility
for that obligation should fall upcn the
attorneys representing the Bank 1in suing
Mr. Greene and taking a Jjudgment against
him.... [T]t seems that we have no
alternative but to name vyour ZIirm, and
rossibly one or more attorneys in the firm,
as third-party defendants for indemnity
purpcses. '

"In April 2002, the Bank filed a motion for a
mediation, allowing the lawyers Lo participate
without being named as third-party defendants in the
acticon. That motion was granted ...."" 0On May 31,
2002, the Bank filed a third-party complaint agalinst
the lawyers, alleging claims under the Alabama Legal
Services Liakility Act ("ALSLA'}, & 6-5-570 st seq.,
Ala. Code 1975, and seeking indemnity for any
liability that the Bank might have to Greene.

"Specifically, tThe Bank alleged (1) that the
Jones, Morrison firm had negligently or recklessly
breached its duty to examine the documents provided
to it by the Bank in order tc determine the proper
party to sue o©on the c¢redit-card debt, thereby
wrongly causing Greene to be made a defendant when
there was no basis for pursuing claims against him
individually for the c¢orporate debt of his employer,
{(2) that the Stokes, Clinton firm had negligently or
recklessly caused Greene Lo be served by publication
when, the Bank <¢laimed, a reasonable effort to
determine Greene's home address would have resulted
in personal service on Greene, thereby enabling
Greene to appear, to argue for, and to obtain a
dismissal of the Bank's lawsuilt against him, and (3)
that after May 10, 2000, when the Bank instructed
the Jones, Morrison firm to 'close the file' on the

‘The lawyers did not participate in the mediation, which
was unsuccessfiul. See Ex parte Jones, Morrison, Womack &
Dearing, P.C., 939 So. 2d 912, 913 (Ala. 2006).
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LCCI collection matter, the lawyers breached theirzr
duty to the Bank by not immediately dismissing the
lawsuit against LCCTI and Greene.

"The lawyers filed motions to dismiss the Bank's
third-party complaint .... The trial court denied
the motions to dismiss.

"ITn May 2003, tThe trial court again ordered
mediation, and the parties agreed tc hold a

medcdiation on September 24, 2003, The date of the
mediation was postponed to October 1, 2003. On July
25, 2003, the «c¢ircuit court entersed a summary

judgment for the Bank on all counts of Greene's
complaint except for the malicicus prosecution
claim. The lawyers moved for a summary Jjudgment on
the Bank's third-party claims and attached
suppcrting briefs, arguing that the Bank was not, as
a matter of law, entitled to indemnity from them.
The lawyers asserted that, even assuming that they
were negligent in suilng, serving, and recording a
judgment against Greene, Lhe Bank was also negligent
in commencing the suit without telling them that
Greene was not a guarantor of LCCI's debt.
Accordingly, the lawyers asserted that the parties
were joint tortfeasors between whom there could be
no right of indemnity. The Bank moved for a summary
judgment on 1its third-party c¢laims against the
lawyers, and Greene moved for a summary Jjudgment on
his malicicus-prosecution c¢claim against the Bank.

"Following a hearing at which the trial court
heard arguments of the parties, the trial court, on
September 24, 2003, entered a summary Jjudgment for
the lawyers on the Bank's third-party complaint, and
denied the motions by the Bank and Greene for a
summary Jjudgment. The ccocurt did not state the basis
for its rulings. Shortly thereafter, the lawyers
informed the mediator that they wcould not attend the
medlation. One month later, on the eve of the trial
scheduled for Greene's malicicus-procsecution action
against the Bank, the Bank settled with Greene for
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$325,000. The circult ccourt subsequently dismissed

Greene's complaint. The Bank sought reimbursement

from the lawyers for two-thirds of the amount it had

pald toc settle Greene's c¢laim, and the lawyers
refused to reimburse the Bank for any portion of the
settlement with Greene.

"The Bank appealed to the Alabama Supreme Court
from the summary judgment in faver of the lawyers on

the Lhird-party claims. The supreme court

trangferred the appeal to [the Court of Civil

Apreals], pursuant to § 12-2-7(6), Ala. Code 1975."

939 So. 2d at 88%9-93 (footnote omitted).

The Court of Civil Appeals reversed Lhe summary judgment
entered against the Bank on its third-party claim against the
lawyers and remanded the cause to the Mobile Circuit Court.
939 So. 24 at 910. This Court initially granted a petiticn

for a writ of certicorari hut later guashed the writ as

improvidently granted. Ex parte Jones, Morrison, Womack &

Dearing, P.C., 939 So. 2d 912, 918 (Ala. 2006).

On remand, the case proceeded to trial. At the close of
the Bank's case-in-chief, the lawyers moved for a judgment as
a matter of law ("JML"™). Although the trial ccurt did not
enter a separate written order explaining 1ts bkasis for doing
so, the trial court crally granted the motions for a JML. The
trial court stated that as tc its claims against the lawyers,

the Bank had failed to prove by expert testimony the

10
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applicable standards of care and that the lawyers

allegedly breached those standards of care,.

Standard of Review

"When reviewing a ruling on a moticn for a JML,
this Court uses the same standard the trial court
used initially in deciding whether to grant or deny
the motion for a JML. Palm Harbor Homes, Inc. v.
Crawford, ©89 So. 2d 3 (Ala. 1997). Regarding
questions of fact, the ultimate guestion is whether
the nonmovant has presented sufficient evidence to
allow the case to be submitted to the Jjury for a
factual resolution, Carter v. Henderson, 598 So. 2d
1350 (Ala. 1992). The nonmovant must have presented
substantial evidence in order to withstand a motion
for a JML. See § 12-21-12, Ala. Code 1975; West wv.
Founders Life Assurance Co. of Florida, 547 So. 2d
870, 871 (Ala. 1989). 2 reviewing court must
determine whether the party who bears the burden of
proof has produced substantial evidence creating a
factual dispute reguiring resolution by the Jury.
Carter, 598 So. 2Zd at 1353. In reviewing a ruling
on a motion for a JML, tThis Court views the evidence
in the light most favorable to the nonmovant and
entertains such reasonable inferengces as the Jjury
would have been free to draw. Id. Regarding a
question of law, however, this Court indulges no
presumption of correctness as Lo the trial court's
ruling. Ricwil, Inc. v. §.L. Pappas & Co., 599 So.
2d 1126 (Ala. 1582)."

Waddell & Reed, Inc. v. United Investors Life Ins. Co.,

S0,

2d 1143, 1152 (Ala., 2003).

Discussion

I.

had

The Bank appeals.

875

As noted in the Court of Civil Appeals' opinion and as

11
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argued by the parties in this appeal, the Bank alleges the
follocwing three ¢laims against the lawyers: (1) that the
lawyers wrongly identified Greene as a guarantcocr of the LCCI
debt and thereby wrongly caused Greene to be made a defendant
in the Bank's collection action; (2) that after May 10, 2000,
when the Bank instructed the Jones Morrison firm to "close the
file" on the LCCI collection matter, the lawyers breached
their duty to the Bank by not stopping the action to collect
the LCCI debt; and (3) that +the Stokes Clinton firm
negligently or recklessly caused Greene tc be served by
publication in the collection action.
A.

__ The Bank's third-party complaint alleged that its claims
against the Stokes Clinton firm are governed by the Alabama
Legal Service Liakility Act, & 6-5-570 et seqg., Ala. Code 1975
{"the ALSLA"); the Stokes Clinton firm dces not dispute Lhat
the ALSLA applies to the BRank's c¢laims against it. In
addition to asserting claims under the ALSLA as to the Jones
Morrison firm, the Bank's third-party complaint alleged that
Jones Morrison had breached its duty of professional care

under Georgia law. The complaint also asserted that "if Jones

12
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Morrison i1s not deemed to be a 'legal service provider' within
the meaning of the [ALSLA], then 1t is liakle tc [the Bank]
for any of its actions and/or omissions for which [the Bank]
may be held liable to Greene.”" Amcng other things, the Jones
Morrison firm contends that it is not subject to liability
under the ALSLA.

Secticon 6-5-5732 of tLhe ALSLA provides: "There shall be
only c¢ne form and cause of action against legal service
providers in courts in the State of Alabama and it shall be
known as the legal service liability action and shall have the
meaning as defined herein." Section 6-5-572(2) of the ALSISLA
defines "legal service provider" as:

"Anyone licensed to practice law by Lthe State of

Alabama or engaged in the practice of law 1in the

State of Alzsbama, The term legal service provider

includes professional corpcrations, assocliations,

and rartnerships and The members of such

professional corporations, assocliations, and

partnerships and the perscns, firms, or corpcocrations
either employved by or performing work or services

for the benefit of such professional corporations,
associations, and partnerships including, without

limitation, law c¢lerks, legal assistants, legal
secretaries, investigators, paralegals, and
couriers."

Citing Fogarty w. Parker, Poe, Adams & Bernstein, LLEFE,

961 Sc. 2Z2d 784 (Ala. 2006}, and Alabama Education Ass'n v.

13
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HNelson, 770 So. 2d 1057 (Ala. 2000), Jones Morrison argues
that "Alabama's legal malpractice statute applies only to
lawyers who are licensed to practice here." (Jones Morrison's
brief, p. 43.) Jones Morrison contends that because 1ts
attorneys were not licensed to practice in Alabama, 1t was not
acting as a "legal service provider" under the circumstances
of this case.

In Nelson, a former schoolteacher (Nelson) sued the
Alabama Education Association ("the AFA"} and a lawyer
employved by the AEA (Long}. Long had represented Nelson 1n a
legal dispute with her former employer, the Etowah County
Board of Education, and Nelscn sought to recover damages for
Long's alleged legal malpractice under the ALSLA from both
Long and the AEA, 770 So. 2d at 1057-58,

This Court held that the AFA was not a "legal service
provider™ and that the AEA could not, therefore, be held
liable under the ALSLA. Specifically, this Court stated:

"Under § 6-5-572(2}, a 'legal service provider'

can be either: (1) a person licensed to practice

law in the State of Alabama, or (2) a person engaged

in the practice of law in the State of Alabama.

Obvicously, the AEA is not licensed to practice law

in Alabama, so we must consider whether the AEA 1s

'engaged in the practice of law,' within the meaning
of & 6-5-572(2).

14
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"In order to ascertain the meaning of a statute,
we look first to¢ the plain meaning of the words
written by the Legislature. Johnson v. Price, 743
So. 2d 436, 438 (Ala. 1999). The plain meaning of
the words used in & 6-5-572 (2} indicates that the
Legislature contemplated that the term 'legal
service provider' would include a professional
corpcration, association, ¢r partnership itself; the
members of a professional corporation, association,
or partnership who are licensed to practice law
within the State of Alabama; and others not licensed
to practice law but who work in furtherance of tLhe
practice of law by &a professicnal corporaticn,
association, or partnership--such as 'law clerks,
legal assistants, legal secretaries, investigators,
paralegals, and couriers.' The members of the AEA
are teachers, not lawyers; and the lawyers the ARA
hires are not members of the AFEA, but, instead, are
employees of the AEA. The membership of the AFA
does not consist of perscns licensed to practice law
in the State of Alabama.

"We note that throughout the ALSLA, the language
used by the Legislature indicates that the ActL was
intended to apply to lawyers and law firms. For
example, & 6-5-572(3)(a) sets out the 'standard of
care' a 'legal service provider' 1s to observe:

"'The standard of care applicable to
a legal service provider 1s that level of
such reasonable care, skill, and diligence
as other similarly situated legal service
providers 1in the same general line of
practice 1in the same general locality
ordinarily have and exercise in a like
case.'

"What standard of care would be applied to the AEA

under this statute? We know c¢f nc other 'legal
service provider' that, in regard to the AEA, might
be considered fto be 'similarly situated.' Clearly

15
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this section <contemplates that the ALSLA 1is to be

applied only to lawyers and to law firms--including

professional corporations, associations, and
partnerships--whose membership is composed solely of
lawyers acting for the purpose of providing legal
services.

"The plain language of § 6-5-572(2), as well as

that of the other portions of the ALSLA, clearly

indicates that the Legislature intended for the

ALSLA to apply only to lawyers and to entities that

are composed of members who are licensed to practice

law within the State of Alabama. Because the AEA 1is

not a lawyer or an entity whose membership 1is

composed of lawyers, 1t cannot be held liable wunder

the ALSLA."

770 So. 2d at 1058-59.

In Fogarty, South Carolina residents Charles M. Fogarty
and Jane C. Fogarty were minority members in three <closely
held Alabama companies involved in a joint venture in Gulf
Shores, Alabama. A North Carolina law firm, Parker, Poe,
Adams, and Bernstein, L.L.P. ("Parker Poe"), represented the
majority shareholder in the venture, MacPherson Group, Inc.,
and one of itsprincipals, Gary Southworth. The Fogartys sued
Parker Poe, alleging that Parker Poe had engaged in the
unauthorized practice of law in Alabama, that Parker Poe had
made misrepresentations of law, and that Parker Poe had

prevented them from obtaining access to business records of

the joint wventure. The trial court granted Parker Poe's

16



