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Wachovia Bank, N.A., and American Casualty Company 
v. 

Jones, Morrison & Womack, P.C., et a l . 

Appeal from Mobile C i r c u i t Court 
(CV-01-2163) 

SMITH, J u s t i c e . 

W a c h o v i a Bank, N.A., t h e s u c c e s s o r by merger t o 

S o u t h T r u s t Bank ("the B a n k " ) , and A m e r i c a n C a s u a l t y Company 1 

a p p e a l f r o m a j u d g m e n t as a m a t t e r o f l a w e n t e r e d i n f a v o r o f 

J o n e s , M o r r i s o n & Womack, P.C., a G e o r g i a l a w f i r m ("Jones 

M o r r i s o n " o r " t h e J o n e s M o r r i s o n f i r m " ) , and J . P a u l C l i n t o n 

1 A m e r i c a n C a s u a l t y Company, t h e i n s u r a n c e company f o r 
S o u t h T r u s t Bank, i s a c o - a p p e l l a n t w i t h W a c h o v i a ; W a c h o v i a and 
A m e r i c a n C a s u a l t y f i l e d j o i n t b r i e f s i n t h i s a p p e a l . 
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and S t o k e s & C l i n t o n , P.C. 2 ( C l i n t o n and S t o k e s & C l i n t o n , 

P.C., a r e r e f e r r e d t o c o l l e c t i v e l y as " S t o k e s C l i n t o n " o r " t h e 

S t o k e s C l i n t o n f i r m " ) ( h e r e i n a f t e r a l l t h e a p p e l l e e s a r e 

sometimes r e f e r r e d t o c o l l e c t i v e l y as " t h e l a w y e r s " ) . We 

a f f i r m i n p a r t , r e v e r s e i n p a r t , and remand. 

F a c t s and P r o c e d u r a l H i s t o r y 

T h i s a p p e a l i s t h e s e c o n d r o u n d o f a p p e l l a t e p r o c e e d i n g s 

i n t h e u n d e r l y i n g c a s e . The f o l l o w i n g f a c t u a l and p r o c e d u r a l 

b a c k g r o u n d , as s t a t e d by t h e C o u r t o f C i v i l A p p e a l s i n 

S o u t h T r u s t Bank v. J o n e s , M o r r i s o n , Womack & D e a r i n g , 939 So. 

2d 885 ( A l a . C i v . App. 2 0 0 5 ) , i s r e l e v a n t h e r e : 

" I n 1993, [ S o u t h T r u s t ] Bank i s s u e d a b u s i n e s s c r e d i t 
c a r d t o L a C o s t e C o n s t r u c t i o n Company, I n c . ( ' L C C I ' ) , 
l o c a t e d i n M o b i l e , A l a b a m a . LCCI a u t h o r i z e d n i n e o f 
i t s e m p l o y e e s , i n c l u d i n g B r e w t o n N e a l G r e e n e , t o use 
t h e c r e d i t c a r d . None o f t h e n i n e e m p l o y e e s , 
i n c l u d i n g G r e e n e , was a g u a r a n t o r o f t h e c r e d i t - c a r d 
i n d e b t e d n e s s , and none was p e r s o n a l l y l i a b l e f o r any 
of t h e c h a r g e s made on t h e c r e d i t c a r d . When LCCI 
f a i l e d t o make payments on i t s c r e d i t - c a r d a c c o u n t , 
t h e Bank e m p l o y e d t h e A t l a n t a , G e o r g i a , l a w f i r m o f 
J o n e s , M o r r i s o n , Womack & D e a r i n g , P.C. ('the J o n e s , 
M o r r i s o n f i r m ' ) , t o c o l l e c t t h e d e b t . The Bank s e n t 
t h e J o n e s , M o r r i s o n f i r m i t s f i l e on t h e LCCI 
a c c o u n t . The f i l e i n c l u d e d a g u a r a n t y agreement 
t h a t named LCCI and N e a l G r e e n e as ' b o r r o w e r s ' and 
t h a t was s i g n e d by V i n c e n t D. L a C o s t e as 
' g u a r a n t o r . ' 

2 S t o k e s & C l i n t o n , P.C., i s t h e s u c c e s s o r t o S t o k e s , 
C l i n t o n , F l e m i n g & S h e r l i n g . 
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"Upon r e c e i v i n g t h e L C CI c o l l e c t i o n f i l e f r o m 
t h e Bank, S a u n d r a M o r r i s o n , t h e o f f i c e manager a t 
t h e J o n e s , M o r r i s o n f i r m , w r o t e a l e t t e r on A u g u s t 
9, 1999, t o S a n d r a Nash, an employee i n t h e Bank's 
r e c o v e r y d e p a r t m e n t , i n q u i r i n g as f o l l o w s : 

" ' P u r s u a n t t o y o u r n o t e , t h e above Company 
has a p e r s o n a l g u a r a n t e e . Do we have a 
g u a r a n t e e f o r a l l n i n e i n d i v i d u a l [ s ] t h a t 
a r e s i g n e d on t h e i n d i v i d u a l a c c o u n t s o r do 
we j u s t have a p e r s o n a l g u a r a n t e e on 
V i n c e n t D. L a C o s t e ? P l e a s e a d v i s e . ' 

"On A u g u s t 23, 1999, S e z e t t e S p i v e y , a 
l e g a l - a c c o u n t s r e p r e s e n t a t i v e f o r t h e Bank, w r o t e t o 
B i l l M o r r i s o n , an a t t o r n e y i n t h e J o n e s , M o r r i s o n 
f i r m , as f o l l o w s : 

" ' I n r e s p o n s e t o t h e l e t t e r f r o m y o u r 
o f f i c e d a t e d A u g u s t 9, 1999: A t t a c h e d you 
w i l l f i n d a c o p y o f t h e G u a r a n t y o f 
Payment. I f you have any q u e s t i o n s , p l e a s e 
f e e l f r e e t o c a l l . ' 

"A document e n t i t l e d ' G u a r a n t y o f P a y m e n t ' e n c l o s e d 
w i t h S p i v e y ' s l e t t e r s t a t e s , i n p e r t i n e n t p a r t , t h e 
f o l l o w i n g : 

"'To i n d u c e Bank t o make a l o a n o r 
e x t e n d c r e d i t o r make o t h e r f i n a n c i a l 
p r o d u c t s o r s e r v i c e s a v a i l a b l e t o L a C o s t e  
C o n s t r u c t i o n Co., I n c . - - N e a l Greene (as 
h e r e i n a f t e r f u r t h e r d e f i n e d , c a l l e d t h e 
" B o r r o w e r " ) , G u a r a n t o r h e r e b y a g r e e s w i t h 
Bank as f o l l o w s : 

" ' 1 . T h i s G u a r a n t y i s made f o r t h e 
p u r p o s e o f s e c u r i n g t o B o r r o w e r , a t 
G u a r a n t o r ' s r e q u e s t , one o r more l o a n s o r 
e x t e n s i o n s o f c r e d i t w i t h ... Bank A l l 
s u c h l o a n s o r o t h e r f i n a n c i a l p r o d u c t s o r 
s e r v i c e s now o r h e r e a f t e r p r o v i d e d by Bank 
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t o B o r r o w e r , and a l l e x t e n s i o n s o r r e n e w a l s 
o f d e b t s o r o t h e r o b l i g a t i o n s now o r a t any 
t i m e h e r e a f t e r o w i n g by B o r r o w e r t o Bank, 
a r e made by Bank i n r e l i a n c e on t h i s 
G u a r a n t y 

"'2. G u a r a n t o r j o i n t l y and s e v e r a l l y 
i f more t h a n one, h e r e b y u n c o n d i t i o n a l l y 
g u a r a n t e e s t o Bank t h e payment and 
p e r f o r m a n c e by B o r r o w e r o f a l l t h e 
G u a r a n t e e d O b l i g a t i o n s (as h e r e i n a f t e r 
d e f i n e d ) ' 

" L a C o s t e ' s s i g n a t u r e on t h e g u a r a n t y agreement i s 
n o t a c c o m p a n i e d by a t y p e w r i t t e n v e r s i o n o f h i s 
name. S p i v e y knew t h a t t h e s i g n a t u r e was t h a t o f 
L a C o s t e , b u t she d i d n o t i n f o r m t h e J o n e s , M o r r i s o n 
f i r m o f t h a t f a c t . She a l s o d i d n o t se n d t h e J o n e s , 
M o r r i s o n f i r m a copy o f t h e o t h e r g u a r a n t y 
a g r e e m e n t s , e a c h b e a r i n g t h e name o f a d i f f e r e n t 
LCCI employee as a ' b o r r o w e r ' b u t c o n t a i n i n g t h e 
s i g n a t u r e o f t h e s o l e g u a r a n t o r , V i n c e n t D. L a C o s t e . 

"The J o n e s , M o r r i s o n f i r m a s s o c i a t e d t h e M o b i l e 
f i r m o f S t o k e s , C l i n t o n , F l e m i n g & S h e r l i n g ('the 
S t o k e s , C l i n t o n f i r m ' ) t o f i l e s u i t on t h e d e b t , and 
i t p r o v i d e d t h a t f i r m w i t h a copy o f t h e Bank's 
f i l e , i n c l u d i n g t h e g u a r a n t y agreement s i g n e d by 
V i n c e n t L a C o s t e and b e a r i n g N e a l G r e e n e ' s name as a 
' b o r r o w e r . ' The S t o k e s , C l i n t o n f i r m p r e p a r e d a 
document e n t i t l e d ' S t a t e m e n t o f A c c o u n t / S w o r n 
S t a t e m e n t o f C l a i m ' t h a t i d e n t i f i e d t h e Bank as 
' c r e d i t o r ' and LCCI and Greene as ' d e b t o r ' 
( s i n g u l a r ) . The S t o k e s , C l i n t o n f i r m s e n t t h e 
s t a t e m e n t t o t h e J o n e s , M o r r i s o n f i r m on J a n u a r y 19, 
2 0 0 0 ; t h e J o n e s , M o r r i s o n f i r m f o r w a r d e d t h e 
s t a t e m e n t t o Nancy T r a y , a s u p e r v i s o r i n t h e Bank's 
r e c o v e r y d e p a r t m e n t , w i t h t h e f o l l o w i n g c o v e r l e t t e r 
f r o m L i n d a Seymour, who i d e n t i f i e d h e r s e l f as a 
' l e g a l r e p r e s e n t a t i v e ' o f t h e J o n e s , M o r r i s o n f i r m : 

" ' E n c l o s e d p l e a s e f i n d documents 
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needed t o p r o c e e d w i t h l e g a l a c t i o n s . A t 
y o u r e a r l i e s t c o n v e n i e n c e p l e a s e s i g n , 
n o t a r i z e and s e n d b a c k t o o u r o f f i c e . I f 
t h e r e a r e any q u e s t i o n s r e g a r d i n g t h i s 
m a t t e r , p l e a s e d i r e c t a l l phone c a l l s , 
f a x e s , l e t t e r s , e t c . t o my a t t e n t i o n . ' 

" T r a y s i g n e d t h e document and gave i t t o S p i v e y t o 
r e t u r n t o t h e J o n e s , M o r r i s o n f i r m . S p i v e y 
t e s t i f i e d t h a t she saw G r e e n e ' s name on t h e 
s t a t e m e n t b u t t h a t she d i d n o t t h i n k i t meant t h a t 
Greene w o u l d be a d e f e n d a n t i n any l a w s u i t f i l e d on 
b e h a l f o f t h e bank t o c o l l e c t t h e d e b t . 

"On M a r c h 3, 2000, t h e S t o k e s , C l i n t o n f i r m 
f i l e d a c o m p l a i n t i n t h e M o b i l e C i r c u i t C o u r t on 
b e h a l f o f t h e Bank a g a i n s t L C C I and N e a l G r e e n e , 
j o i n t l y and i n d i v i d u a l l y , b u t n o t a g a i n s t V i n c e n t D. 
L a C o s t e , s e e k i n g a t o t a l i n d e b t e d n e s s o f $50,432.55, 
p l u s c o s t s . The c o m p l a i n t c o n t a i n e d i n s t r u c t i o n s 
r e q u e s t i n g s e r v i c e on b o t h d e f e n d a n t s a t 3463 
L a C o s t e Road i n M o b i l e . On M a r c h 16, 2000, t h e 
s e r v i c e o f Greene was r e t u r n e d ' n o t f o u n d , ' w i t h a 
s h e r i f f ' s n o t a t i o n t h a t Greene was 'no l o n g e r 
e m p l o y e d ' by L C C I . N e i t h e r t h e summons and 
c o m p l a i n t n o r any o t h e r m o t i o n s and p l e a d i n g s were 
s e n t t o t h e Bank. 

"On May 10, 2000, t h e Bank l e a r n e d t h a t V i n c e n t 
D. L a C o s t e had f i l e d C h a p t e r 7 b a n k r u p t c y 
p r o c e e d i n g s , and i t i n s t r u c t e d t h e J o n e s , M o r r i s o n 
f i r m t o ' c l o s e t h e f i l e ' on t h e L C C I c o l l e c t i o n 
m a t t e r b e c a u s e o f L a C o s t e ' s p e r s o n a l b a n k r u p t c y . On 
May 10 and 11, 2000, B i l l J o n e s , an employee o f t h e 
J o n e s , M o r r i s o n f i r m , n o t e d on t h e f i r m ' s c o l l e c t i o n 
h i s t o r y t h a t t h e f i l e s h o u l d be c l o s e d . On May 18, 
S p i v e y made a s i m i l a r n o t a t i o n on t h e Bank's L C C I 
c o l l e c t i o n f i l e . On May 31, 2000, J a c k F o g e l m a n , 
t h e c o l l e c t i o n manager a t t h e J o n e s , M o r r i s o n f i r m , 
e n t e r e d a ' c l o s e - f i l e ' memorandum on t h e f i r m ' s 
a c c o u n t s . The c l o s e - f i l e i n s t r u c t i o n , however, was 
n o t c o m m u n i c a t e d t o t h e S t o k e s , C l i n t o n f i r m . 
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"On A u g u s t 14, 2000, S a u n d r a M o r r i s o n , t h e 
o f f i c e manager a t t h e J o n e s , M o r r i s o n f i r m , w r o t e 
t h e f o l l o w i n g l e t t e r t o Drew D o r r a n c e i n t h e Bank's 
l e g a l - r e c o v e r y d e p a r t m e n t : 

"'Our c o - c o u n s e l has been u n a b l e t o l o c a t e 
N e a l Greene f o r s e r v i c e . Do you w i s h t o 
s e r v e by p u b l i c a t i o n ? The c o s t i s 
a p p r o x i m a t e l y $ 120.00. P l e a s e a d v i s e . ' 

" S p i v e y t e s t i f i e d t h a t t h e l e t t e r was r o u t e d t o h e r ; 
she s a i d t h a t on A u g u s t 23, 2000, she t e l e p h o n e d 
J a c k F o g e l m a n a t t h e J o n e s , M o r r i s o n f i r m and 
i n q u i r e d why any a c t i v i t y was o c c u r r i n g on a f i l e 
t h a t s h o u l d have been c l o s e d . She d i d n o t 
s p e c i f i c a l l y q u e s t i o n why c o - c o u n s e l was a t t e m p t i n g 
t o s e r v e G r e e n e . 

" M e a n w h i l e , on A u g u s t 15, 2000, P a u l C l i n t o n o f 
t h e S t o k e s , C l i n t o n f i r m had f i l e d a m o t i o n f o r 
s e r v i c e by p u b l i c a t i o n on G r e e n e , w i t h a s u p p o r t i n g 
a f f i d a v i t a v e r r i n g t h a t he had p e r s o n a l k n o w ledge o f 
t h e f a c t t h a t Greene had been a v o i d i n g s e r v i c e , t h a t 
Greene had been a b s e n t f r o m h i s r e s i d e n c e f o r more 
t h a n 30 days s i n c e t h e f i l i n g o f t h e c o m p l a i n t , t h a t 
Greene c o u l d n o t be l o c a t e d , and t h a t s e r v i c e c o u l d 
n o t be p e r f e c t e d on Greene by any method o t h e r t h a n 
by p u b l i c a t i o n . [ 3 ] The M o b i l e C i r c u i t C o u r t g r a n t e d 
t h e m o t i o n on A u g u s t 18, 2000. 

"On O c t o b e r 18, 2000, S a u n d r a M o r r i s o n , t h e 
o f f i c e manager a t t h e J o n e s , M o r r i s o n f i r m , w r o t e 
t h e f o l l o w i n g l e t t e r , marked ' A t t ' n : Meg' t o t h e 
S t o k e s , C l i n t o n f i r m , r e f e r e n c i n g t h e ' [ L C C I ] 
a c c o u n t b a l a n c e w i t h S o u t h T r u s t B a n k ' : 

" ' P l e a s e be a d v i s e d o u r c l i e n t has 
r e q u e s t e d t h a t we c l o s e t h e above d e b t o r ' s 

3Two p r e v i o u s m o t i o n s f o r s e r v i c e by p u b l i c a t i o n had been 
d e n i e d b e c a u s e t h e y e a c h were a c c o m p a n i e d by an unsworn 
a f f i d a v i t . 
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f i l e . They do n o t have a d e q u a t e 
d o c u m e n t a t i o n t o p r o c e e d on t h i s c a s e . I f 
you have any q u e s t i o n s , p l e a s e a d v i s e . ' 

"The r e c o r d s o f t h e S t o k e s , C l i n t o n f i r m i n d i c a t e 
t h a t i t r e c e i v e d t h e l e t t e r f r o m t h e J o n e s , M o r r i s o n 
f i r m on November 22, 2000. On O c t o b e r 24, 2000, 
when G r e e n e had n o t a n s w e r e d o r o t h e r w i s e a p p e a r e d 
i n t h e Bank's a c t i o n , C l i n t o n r e q u e s t e d t h e e n t r y o f 
d e f a u l t a g a i n s t G r e e n e . On O c t o b e r 30, 2000, t h e 
M o b i l e C i r c u i t C o u r t e n t e r e d a d e f a u l t j u d g m e n t f o r 
t h e Bank a g a i n s t G r e e n e i n t h e amount o f $50,702.97. 
The S t o k e s , C l i n t o n f i r m r e c o r d e d t h e j u d g m e n t 
a g a i n s t G r e e n on November 29, 2000. 

"At a l l t i m e s m a t e r i a l t o t h e B a n k ' s l a w s u i t 
a g a i n s t G r e e n e , G r e e n e was l i s t e d i n t h e M o b i l e 
t e l e p h o n e d i r e c t o r y as 'B. N e a l G r e e n e ' r e s i d i n g a t 
6602 C h e r r y P o i n t e C o u r t i n M o b i l e . On F e b r u a r y 21, 
2001, G r e e n e was a t t e m p t i n g t o c l o s e a s a l e o f r e a l 
p r o p e r t y when he l e a r n e d t h a t t h e r e was a j u d g m e n t 
r e c o r d e d a g a i n s t h im i n f a v o r o f t h e Bank. G r e e n e 
c o n t a c t e d a Bank o f f i c i a l who i n v e s t i g a t e d t h e 
m a t t e r , l e a r n e d t h a t t h e r e was no b a s i s f o r a 
j u d g m e n t a g a i n s t G r e e n e , and i n s t r u c t e d t h e S t o k e s , 
C l i n t o n f i r m t o c a n c e l t h e j u d g m e n t i m m e d i a t e l y . 
The j u d g m e n t was s u b s e q u e n t l y s e t a s i d e , and a 
summary j u d g m e n t was e n t e r e d i n f a v o r o f G r e e n e on 
May 11, 2001. 

"On J u n e 26, 2001, G r e e n e s u e d t h e Bank, b u t n o t 
t h e l a w y e r s , a l l e g i n g c l a i m s o f m a l i c i o u s 
p r o s e c u t i o n , abuse o f p r o c e s s , n e g l i g e n c e , 
w a n t o n n e s s , and o u t r a g e . On A u g u s t 28, 2001, 
c o u n s e l f o r t h e Bank w r o t e a l e t t e r t o Ben S t o k e s o f 
t h e S t o k e s , C l i n t o n f i r m , s t a t i n g , i n p e r t i n e n t 
p a r t : 

" ' A f t e r r e v i e w i n g a Bank f i l e and t h e c o u r t 
f i l e i n t h e u n d e r l y i n g c a s e [ S o u t h T r u s t  
Bank v. LCCI and N e a l Greene] , i t seems 
a p p a r e n t t o us t h a t , i f t h e r e i s l i a b i l i t y 
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on t h e p a r t o f S o u t h T r u s t ( w h i c h we have 
d e n i e d ) , t h e n t h e u l t i m a t e r e s p o n s i b i l i t y 
f o r t h a t o b l i g a t i o n s h o u l d f a l l upon t h e 
a t t o r n e y s r e p r e s e n t i n g t h e Bank i n s u i n g 
Mr. Greene and t a k i n g a j u d g m e n t a g a i n s t 
h i m [ I ] t seems t h a t we have no 
a l t e r n a t i v e b u t t o name y o u r f i r m , and 
p o s s i b l y one o r more a t t o r n e y s i n t h e f i r m , 
as t h i r d - p a r t y d e f e n d a n t s f o r i n d e m n i t y 
p u r p o s e s . ' 

" I n A p r i l 2002, t h e Bank f i l e d a m o t i o n f o r a 
m e d i a t i o n , a l l o w i n g t h e l a w y e r s t o p a r t i c i p a t e 
w i t h o u t b e i n g named as t h i r d - p a r t y d e f e n d a n t s i n t h e 
a c t i o n . That m o t i o n was g r a n t e d [ 4 ] On May 31, 
2002, t h e Bank f i l e d a t h i r d - p a r t y c o m p l a i n t a g a i n s t 
t h e l a w y e r s , a l l e g i n g c l a i m s u n d e r t h e Alabama L e g a l 
S e r v i c e s L i a b i l i t y A c t ( ' A L S L A ' ) , § 6-5-570 e t s e q . , 
A l a . Code 1975, and s e e k i n g i n d e m n i t y f o r any 
l i a b i l i t y t h a t t h e Bank m i g h t have t o Gr e e n e . 

" S p e c i f i c a l l y , t h e Bank a l l e g e d ( 1 ) t h a t t h e 
J o n e s , M o r r i s o n f i r m had n e g l i g e n t l y o r r e c k l e s s l y 
b r e a c h e d i t s d u t y t o examine t h e documents p r o v i d e d 
t o i t by t h e Bank i n o r d e r t o d e t e r m i n e t h e p r o p e r 
p a r t y t o sue on t h e c r e d i t - c a r d d e b t , t h e r e b y 
w r o n g l y c a u s i n g Greene t o be made a d e f e n d a n t when 
t h e r e was no b a s i s f o r p u r s u i n g c l a i m s a g a i n s t h i m 
i n d i v i d u a l l y f o r t h e c o r p o r a t e d e b t o f h i s e m p l o y e r , 
( 2 ) t h a t t h e S t o k e s , C l i n t o n f i r m had n e g l i g e n t l y o r 
r e c k l e s s l y c a u s e d Greene t o be s e r v e d by p u b l i c a t i o n 
when, t h e Bank c l a i m e d , a r e a s o n a b l e e f f o r t t o 
d e t e r m i n e G r e e n e ' s home a d d r e s s w o u l d have r e s u l t e d 
i n p e r s o n a l s e r v i c e on Gr e e n e , t h e r e b y e n a b l i n g 
Greene t o a p p e a r , t o a r g u e f o r , and t o o b t a i n a 
d i s m i s s a l o f t h e Bank's l a w s u i t a g a i n s t h i m, and ( 3 ) 
t h a t a f t e r May 10, 2000, when t h e Bank i n s t r u c t e d 
t h e J o n e s , M o r r i s o n f i r m t o ' c l o s e t h e f i l e ' on t h e 

4The l a w y e r s d i d n o t p a r t i c i p a t e i n t h e m e d i a t i o n , w h i c h 
was u n s u c c e s s f u l . See Ex p a r t e J o n e s , M o r r i s o n , Womack &  
D e a r i n g , P.C., 939 So. 2d 912, 913 ( A l a . 2 0 0 6 ) . 
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LCCI c o l l e c t i o n m a t t e r , t h e l a w y e r s b r e a c h e d t h e i r 
d u t y t o t h e Bank by n o t i m m e d i a t e l y d i s m i s s i n g t h e 
l a w s u i t a g a i n s t LCCI and G r e e n e . 

"The l a w y e r s f i l e d m o t i o n s t o d i s m i s s t h e Bank's 
t h i r d - p a r t y c o m p l a i n t The t r i a l c o u r t d e n i e d 
t h e m o t i o n s t o d i s m i s s . 

" I n May 2003, t h e t r i a l c o u r t a g a i n o r d e r e d 
m e d i a t i o n , and t h e p a r t i e s a g r e e d t o h o l d a 
m e d i a t i o n on September 24, 2003. The d a t e o f t h e 
m e d i a t i o n was p o s t p o n e d t o O c t o b e r 1, 2003. On J u l y 
25, 2003, t h e c i r c u i t c o u r t e n t e r e d a summary 
j u d g m e n t f o r t h e Bank on a l l c o u n t s o f G r e e n e ' s 
c o m p l a i n t e x c e p t f o r t h e m a l i c i o u s p r o s e c u t i o n 
c l a i m . The l a w y e r s moved f o r a summary j u d g m e n t on 
t h e Bank's t h i r d - p a r t y c l a i m s and a t t a c h e d 
s u p p o r t i n g b r i e f s , a r g u i n g t h a t t h e Bank was n o t , as 
a m a t t e r o f l a w , e n t i t l e d t o i n d e m n i t y f r o m them. 
The l a w y e r s a s s e r t e d t h a t , even a s s u m i n g t h a t t h e y 
were n e g l i g e n t i n s u i n g , s e r v i n g , and r e c o r d i n g a 
j u d g m e n t a g a i n s t G r e e n e , t h e Bank was a l s o n e g l i g e n t 
i n commencing t h e s u i t w i t h o u t t e l l i n g them t h a t 
Greene was n o t a g u a r a n t o r o f L C C I ' s d e b t . 
A c c o r d i n g l y , t h e l a w y e r s a s s e r t e d t h a t t h e p a r t i e s 
were j o i n t t o r t f e a s o r s b e tween whom t h e r e c o u l d be 
no r i g h t o f i n d e m n i t y . The Bank moved f o r a summary 
j u d g m e n t on i t s t h i r d - p a r t y c l a i m s a g a i n s t t h e 
l a w y e r s , and Greene moved f o r a summary j u d g m e n t on 
h i s m a l i c i o u s - p r o s e c u t i o n c l a i m a g a i n s t t h e Bank. 

" F o l l o w i n g a h e a r i n g a t w h i c h t h e t r i a l c o u r t 
h e a r d a r g u m e n t s o f t h e p a r t i e s , t h e t r i a l c o u r t , on 
September 24, 2003, e n t e r e d a summary j u d g m e n t f o r 
t h e l a w y e r s on t h e Bank's t h i r d - p a r t y c o m p l a i n t , and 
d e n i e d t h e m o t i o n s by t h e Bank and Greene f o r a 
summary j u d g m e n t . The c o u r t d i d n o t s t a t e t h e b a s i s 
f o r i t s r u l i n g s . S h o r t l y t h e r e a f t e r , t h e l a w y e r s 
i n f o r m e d t h e m e d i a t o r t h a t t h e y w o u l d n o t a t t e n d t h e 
m e d i a t i o n . One month l a t e r , on t h e eve o f t h e t r i a l 
s c h e d u l e d f o r G r e e n e ' s m a l i c i o u s - p r o s e c u t i o n a c t i o n 
a g a i n s t t h e Bank, t h e Bank s e t t l e d w i t h Greene f o r 

9 



1061289 

$325,000. The c i r c u i t c o u r t s u b s e q u e n t l y d i s m i s s e d 
G r e e n e ' s c o m p l a i n t . The Bank s o u g h t r e i m b u r s e m e n t 
f r o m t h e l a w y e r s f o r t w o - t h i r d s o f t h e amount i t had 
p a i d t o s e t t l e G r e e n e ' s c l a i m , and t h e l a w y e r s 
r e f u s e d t o r e i m b u r s e t h e Bank f o r any p o r t i o n o f t h e 
s e t t l e m e n t w i t h G r e e n e . 

"The Bank a p p e a l e d t o t h e Alabama Supreme C o u r t 
f r o m t h e summary j u d g m e n t i n f a v o r o f t h e l a w y e r s on 
t h e t h i r d - p a r t y c l a i m s . The supreme c o u r t 
t r a n s f e r r e d t h e a p p e a l t o [ t h e C o u r t o f C i v i l 
A p p e a l s ] , p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975." 

939 So. 2d a t 889-93 ( f o o t n o t e o m i t t e d ) . 

The C o u r t o f C i v i l A p p e a l s r e v e r s e d t h e summary j u d g m e n t 

e n t e r e d a g a i n s t t h e Bank on i t s t h i r d - p a r t y c l a i m a g a i n s t t h e 

l a w y e r s and remanded t h e c a u s e t o t h e M o b i l e C i r c u i t C o u r t . 

939 So. 2d a t 910. T h i s C o u r t i n i t i a l l y g r a n t e d a p e t i t i o n 

f o r a w r i t o f c e r t i o r a r i b u t l a t e r q u a s h e d t h e w r i t as 

i m p r o v i d e n t l y g r a n t e d . Ex p a r t e J o n e s , M o r r i s o n , Womack &  

D e a r i n g , P.C., 939 So. 2d 912, 918 ( A l a . 2 0 0 6 ) . 

On remand, t h e c a s e p r o c e e d e d t o t r i a l . A t t h e c l o s e o f 

t h e Bank's c a s e - i n - c h i e f , t h e l a w y e r s moved f o r a j u d g m e n t as 

a m a t t e r o f l a w ("JML"). A l t h o u g h t h e t r i a l c o u r t d i d n o t 

e n t e r a s e p a r a t e w r i t t e n o r d e r e x p l a i n i n g i t s b a s i s f o r d o i n g 

s o , t h e t r i a l c o u r t o r a l l y g r a n t e d t h e m o t i o n s f o r a JML. The 

t r i a l c o u r t s t a t e d t h a t as t o i t s c l a i m s a g a i n s t t h e l a w y e r s , 

t h e Bank had f a i l e d t o p r o v e by e x p e r t t e s t i m o n y t h e 
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a p p l i c a b l e s t a n d a r d s o f c a r e and t h a t t h e l a w y e r s had 

a l l e g e d l y b r e a c h e d t h o s e s t a n d a r d s o f c a r e . The Bank a p p e a l s . 

S t a n d a r d o f R e v i e w 

"When r e v i e w i n g a r u l i n g on a m o t i o n f o r a JML, 
t h i s C o u r t u s e s t h e same s t a n d a r d t h e t r i a l c o u r t 
u s e d i n i t i a l l y i n d e c i d i n g w h e t h e r t o g r a n t o r deny 
t h e m o t i o n f o r a JML. P alm H a r b o r Homes, I n c . v. 
C r a w f o r d , 689 So. 2d 3 ( A l a . 1 9 9 7 ) . R e g a r d i n g 
q u e s t i o n s o f f a c t , t h e u l t i m a t e q u e s t i o n i s w h e t h e r 
t h e nonmovant has p r e s e n t e d s u f f i c i e n t e v i d e n c e t o 
a l l o w t h e c a s e t o be s u b m i t t e d t o t h e j u r y f o r a 
f a c t u a l r e s o l u t i o n . C a r t e r v. H e n d e r s o n , 598 So. 2d 
1350 ( A l a . 1 9 9 2 ) . The nonmovant must have p r e s e n t e d 
s u b s t a n t i a l e v i d e n c e i n o r d e r t o w i t h s t a n d a m o t i o n 
f o r a JML. See § 12-21-12, A l a . Code 1975; West v.  
F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 
87 0 , 87 1 ( A l a . 1 98 9 ) . A r e v i e w i n g c o u r t must 
d e t e r m i n e w h e t h e r t h e p a r t y who b e a r s t h e b u r d e n o f 
p r o o f has p r o d u c e d s u b s t a n t i a l e v i d e n c e c r e a t i n g a 
f a c t u a l d i s p u t e r e q u i r i n g r e s o l u t i o n by t h e j u r y . 
C a r t e r , 598 So. 2d a t 1353. I n r e v i e w i n g a r u l i n g 
on a m o t i o n f o r a JML, t h i s C o u r t v i e w s t h e e v i d e n c e 
i n t h e l i g h t most f a v o r a b l e t o t h e nonmovant and 
e n t e r t a i n s s u c h r e a s o n a b l e i n f e r e n c e s as t h e j u r y 
w o u l d have been f r e e t o draw. I d . R e g a r d i n g a 
q u e s t i o n o f l a w , however, t h i s C o u r t i n d u l g e s no 
p r e s u m p t i o n o f c o r r e c t n e s s as t o t h e t r i a l c o u r t ' s 
r u l i n g . R i c w i l , I n c . v. S.L. Pappas & Co., 599 So. 
2d 1126 ( A l a . 1 9 9 2 ) . " 

W a d d e l l & Reed, I n c . v. U n i t e d I n v e s t o r s L i f e I n s . Co., 8 7 5 

So. 2d 1143, 1152 ( A l a . 2 0 0 3 ) . 

D i s c u s s i o n 

I . 

As n o t e d i n t h e C o u r t o f C i v i l A p p e a l s ' o p i n i o n and as 
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a r g u e d by t h e p a r t i e s i n t h i s a p p e a l , t h e Bank a l l e g e s t h e 

f o l l o w i n g t h r e e c l a i m s a g a i n s t t h e l a w y e r s : (1) t h a t t h e 

l a w y e r s w r o n g l y i d e n t i f i e d Greene as a g u a r a n t o r o f t h e LCCI 

d e b t and t h e r e b y w r o n g l y c a u s e d Greene t o be made a d e f e n d a n t 

i n t h e Bank's c o l l e c t i o n a c t i o n ; (2) t h a t a f t e r May 10, 2000, 

when t h e Bank i n s t r u c t e d t h e J o n e s M o r r i s o n f i r m t o " c l o s e t h e 

f i l e " on t h e LCCI c o l l e c t i o n m a t t e r , t h e l a w y e r s b r e a c h e d 

t h e i r d u t y t o t h e Bank by n o t s t o p p i n g t h e a c t i o n t o c o l l e c t 

t h e LCCI d e b t ; and (3) t h a t t h e S t o k e s C l i n t o n f i r m 

n e g l i g e n t l y o r r e c k l e s s l y c a u s e d Greene t o be s e r v e d by 

p u b l i c a t i o n i n t h e c o l l e c t i o n a c t i o n . 

A. 

The Bank's t h i r d - p a r t y c o m p l a i n t a l l e g e d t h a t i t s c l a i m s 

a g a i n s t t h e S t o k e s C l i n t o n f i r m a r e g o v e r n e d by t h e A labama 

L e g a l S e r v i c e L i a b i l i t y A c t , § 6-5-570 e t s e q . , A l a . Code 1975 

("the A L S L A " ) ; t h e S t o k e s C l i n t o n f i r m does n o t d i s p u t e t h a t 

t h e ALSLA a p p l i e s t o t h e Bank's c l a i m s a g a i n s t i t . I n 

a d d i t i o n t o a s s e r t i n g c l a i m s u n d e r t h e ALSLA as t o t h e J o n e s 

M o r r i s o n f i r m , t h e Bank's t h i r d - p a r t y c o m p l a i n t a l l e g e d t h a t 

J o n e s M o r r i s o n had b r e a c h e d i t s d u t y o f p r o f e s s i o n a l c a r e 

u n d e r G e o r g i a l a w . The c o m p l a i n t a l s o a s s e r t e d t h a t " i f J o n e s 

12 



1061289 

M o r r i s o n i s n o t deemed t o be a ' l e g a l s e r v i c e p r o v i d e r ' w i t h i n 

t h e m e a ning o f t h e [ A L S L A ] , t h e n i t i s l i a b l e t o [ t h e Bank] 

f o r any o f i t s a c t i o n s a n d / o r o m i s s i o n s f o r w h i c h [ t h e Bank] 

may be h e l d l i a b l e t o G r e e n e . " Among o t h e r t h i n g s , t h e J o n e s 

M o r r i s o n f i r m c o n t e n d s t h a t i t i s n o t s u b j e c t t o l i a b i l i t y 

u n d e r t h e ALSLA. 

S e c t i o n 6-5-573 o f t h e ALSLA p r o v i d e s : "There s h a l l be 

o n l y one f o r m and c a u s e o f a c t i o n a g a i n s t l e g a l s e r v i c e 

p r o v i d e r s i n c o u r t s i n t h e S t a t e o f A labama and i t s h a l l be 

known as t h e l e g a l s e r v i c e l i a b i l i t y a c t i o n and s h a l l have t h e 

m e a n ing as d e f i n e d h e r e i n . " S e c t i o n 6-5-572(2) o f t h e ALSLA 

d e f i n e s " l e g a l s e r v i c e p r o v i d e r " a s : 

"Anyone l i c e n s e d t o p r a c t i c e l a w by t h e S t a t e o f 
A l abama o r engaged i n t h e p r a c t i c e o f l a w i n t h e 
S t a t e o f A l a b a m a . The t e r m l e g a l s e r v i c e p r o v i d e r 
i n c l u d e s p r o f e s s i o n a l c o r p o r a t i o n s , a s s o c i a t i o n s , 
and p a r t n e r s h i p s and t h e members o f s u c h 
p r o f e s s i o n a l c o r p o r a t i o n s , a s s o c i a t i o n s , and 
p a r t n e r s h i p s and t h e p e r s o n s , f i r m s , o r c o r p o r a t i o n s 
e i t h e r e m p l o y e d by o r p e r f o r m i n g work o r s e r v i c e s 
f o r t h e b e n e f i t o f s u c h p r o f e s s i o n a l c o r p o r a t i o n s , 
a s s o c i a t i o n s , and p a r t n e r s h i p s i n c l u d i n g , w i t h o u t 
l i m i t a t i o n , l a w c l e r k s , l e g a l a s s i s t a n t s , l e g a l 
s e c r e t a r i e s , i n v e s t i g a t o r s , p a r a l e g a l s , and 
c o u r i e r s . " 

C i t i n g F o g a r t y v. P a r k e r , Poe, Adams & B e r n s t e i n , L L P , 

961 So. 2d 784 ( A l a . 2 0 0 6 ) , and Alabama E d u c a t i o n A s s ' n v. 
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N e l s o n , 770 So. 2d 1057 ( A l a . 2 0 0 0 ) , J o n e s M o r r i s o n a r g u e s 

t h a t "Alabama's l e g a l m a l p r a c t i c e s t a t u t e a p p l i e s o n l y t o 

l a w y e r s who a r e l i c e n s e d t o p r a c t i c e h e r e . " ( J o n e s M o r r i s o n ' s 

b r i e f , p. 43.) J o n e s M o r r i s o n c o n t e n d s t h a t b e c a u s e i t s 

a t t o r n e y s were n o t l i c e n s e d t o p r a c t i c e i n A l a b a m a , i t was n o t 

a c t i n g as a " l e g a l s e r v i c e p r o v i d e r " u n d e r t h e c i r c u m s t a n c e s 

o f t h i s c a s e . 

I n N e l s o n , a f o r m e r s c h o o l t e a c h e r ( N e l s o n ) s u e d t h e 

A labama E d u c a t i o n A s s o c i a t i o n ("the AEA") and a l a w y e r 

e m p l o y e d by t h e AEA ( L o n g ) . Long had r e p r e s e n t e d N e l s o n i n a 

l e g a l d i s p u t e w i t h h e r f o r m e r e m p l o y e r , t h e Etowah C o u n t y 

B o a r d o f E d u c a t i o n , and N e l s o n s o u g h t t o r e c o v e r damages f o r 

L ong's a l l e g e d l e g a l m a l p r a c t i c e u n d e r t h e ALSLA f r o m b o t h 

Long and t h e AEA. 770 So. 2d a t 1057-58. 

T h i s C o u r t h e l d t h a t t h e AEA was n o t a " l e g a l s e r v i c e 

p r o v i d e r " and t h a t t h e AEA c o u l d n o t , t h e r e f o r e , be h e l d 

l i a b l e u n d e r t h e ALSLA. S p e c i f i c a l l y , t h i s C o u r t s t a t e d : 

"Under § 6 - 5 - 5 7 2 ( 2 ) , a ' l e g a l s e r v i c e p r o v i d e r ' 
can be e i t h e r : (1) a p e r s o n l i c e n s e d t o p r a c t i c e 
l a w i n t h e S t a t e o f A l a b a m a , o r (2) a p e r s o n engaged 
i n t h e p r a c t i c e o f l a w i n t h e S t a t e o f A l a b a m a . 
O b v i o u s l y , t h e AEA i s n o t l i c e n s e d t o p r a c t i c e l a w 
i n A l a b a m a , so we must c o n s i d e r w h e t h e r t h e AEA i s 
'engaged i n t h e p r a c t i c e o f l a w , ' w i t h i n t h e m e a ning 
o f § 6 - 5 - 5 7 2 ( 2 ) . 
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" I n o r d e r t o a s c e r t a i n t h e meaning o f a s t a t u t e , 
we l o o k f i r s t t o t h e p l a i n m e a ning o f t h e words 
w r i t t e n by t h e L e g i s l a t u r e . J o h n s o n v. P r i c e , 743 
So. 2d 436, 438 ( A l a . 1 9 9 9 ) . The p l a i n m e a ning o f 
t h e words u s e d i n § 6-5-572(2) i n d i c a t e s t h a t t h e 
L e g i s l a t u r e c o n t e m p l a t e d t h a t t h e t e r m ' l e g a l 
s e r v i c e p r o v i d e r ' w o u l d i n c l u d e a p r o f e s s i o n a l 
c o r p o r a t i o n , a s s o c i a t i o n , o r p a r t n e r s h i p i t s e l f ; t h e 
members o f a p r o f e s s i o n a l c o r p o r a t i o n , a s s o c i a t i o n , 
o r p a r t n e r s h i p who a r e l i c e n s e d t o p r a c t i c e l a w 
w i t h i n t h e S t a t e o f A l a b a m a ; and o t h e r s n o t l i c e n s e d 
t o p r a c t i c e l a w b u t who work i n f u r t h e r a n c e o f t h e 
p r a c t i c e o f l a w by a p r o f e s s i o n a l c o r p o r a t i o n , 
a s s o c i a t i o n , o r p a r t n e r s h i p - - s u c h as 'law c l e r k s , 
l e g a l a s s i s t a n t s , l e g a l s e c r e t a r i e s , i n v e s t i g a t o r s , 
p a r a l e g a l s , and c o u r i e r s . ' The members o f t h e AEA 
a r e t e a c h e r s , n o t l a w y e r s ; and t h e l a w y e r s t h e AEA 
h i r e s a r e n o t members o f t h e AEA, b u t , i n s t e a d , a r e 
e m p l o y e e s o f t h e AEA. The membership o f t h e AEA 
does n o t c o n s i s t o f p e r s o n s l i c e n s e d t o p r a c t i c e l a w 
i n t h e S t a t e o f A l a b a m a . 

"We n o t e t h a t t h r o u g h o u t t h e ALSLA, t h e l a n g u a g e 
u s e d by t h e L e g i s l a t u r e i n d i c a t e s t h a t t h e A c t was 
i n t e n d e d t o a p p l y t o l a w y e r s and l a w f i r m s . F o r 
e x a m p l e , § 6 - 5 - 5 7 2 ( 3 ) ( a ) s e t s o u t t h e ' s t a n d a r d o f 
c a r e ' a ' l e g a l s e r v i c e p r o v i d e r ' i s t o o b s e r v e : 

"'The s t a n d a r d o f c a r e a p p l i c a b l e t o 
a l e g a l s e r v i c e p r o v i d e r i s t h a t l e v e l o f 
s u c h r e a s o n a b l e c a r e , s k i l l , and d i l i g e n c e 
as o t h e r s i m i l a r l y s i t u a t e d l e g a l s e r v i c e 
p r o v i d e r s i n t h e same g e n e r a l l i n e o f 
p r a c t i c e i n t h e same g e n e r a l l o c a l i t y 
o r d i n a r i l y have and e x e r c i s e i n a l i k e 
c a s e . ' 

"What s t a n d a r d o f c a r e w o u l d be a p p l i e d t o t h e AEA 
u n d e r t h i s s t a t u t e ? We know o f no o t h e r ' l e g a l 
s e r v i c e p r o v i d e r ' t h a t , i n r e g a r d t o t h e AEA, m i g h t 
be c o n s i d e r e d t o be ' s i m i l a r l y s i t u a t e d . ' C l e a r l y 

15 



1061289 

t h i s s e c t i o n c o n t e m p l a t e s t h a t t h e ALSLA i s t o be 
a p p l i e d o n l y t o l a w y e r s and t o l a w f i r m s - - i n c l u d i n g 
p r o f e s s i o n a l c o r p o r a t i o n s , a s s o c i a t i o n s , and 
p a r t n e r s h i p s - - w h o s e membership i s composed s o l e l y o f 
l a w y e r s a c t i n g f o r t h e p u r p o s e o f p r o v i d i n g l e g a l 
s e r v i c e s . 

"The p l a i n l a n g u a g e o f § 6 - 5 - 5 7 2 ( 2 ) , as w e l l as 
t h a t o f t h e o t h e r p o r t i o n s o f t h e ALSLA, c l e a r l y 
i n d i c a t e s t h a t t h e L e g i s l a t u r e i n t e n d e d f o r t h e 
ALSLA t o a p p l y o n l y t o l a w y e r s and t o e n t i t i e s t h a t 
a r e composed o f members who a r e l i c e n s e d t o p r a c t i c e 
l a w w i t h i n t h e S t a t e o f A l a b a m a . B e c a u s e t h e AEA i s 
n o t a l a w y e r o r an e n t i t y whose membership i s 
composed o f l a w y e r s , i t c a n n o t be h e l d l i a b l e u n d e r 
t h e ALSLA." 

770 So. 2d a t 1058-59. 

I n F o g a r t y , S o u t h C a r o l i n a r e s i d e n t s C h a r l e s M. F o g a r t y 

and J a n e C. F o g a r t y were m i n o r i t y members i n t h r e e c l o s e l y 

h e l d Alabama c o m p a n i e s i n v o l v e d i n a j o i n t v e n t u r e i n G u l f 

S h o r e s , A l a b a m a . A N o r t h C a r o l i n a l a w f i r m , P a r k e r , Poe, 

Adams, and B e r n s t e i n , L.L.P. ( " P a r k e r P o e " ) , r e p r e s e n t e d t h e 

m a j o r i t y s h a r e h o l d e r i n t h e v e n t u r e , M a c P h e r s o n Group, I n c . , 

and one o f i t s p r i n c i p a l s , G a r y S o u t h w o r t h . The F o g a r t y s s u e d 

P a r k e r Poe, a l l e g i n g t h a t P a r k e r Poe had engaged i n t h e 

u n a u t h o r i z e d p r a c t i c e o f l a w i n A l a b a m a , t h a t P a r k e r Poe had 

made m i s r e p r e s e n t a t i o n s o f l a w , and t h a t P a r k e r Poe had 

p r e v e n t e d them f r o m o b t a i n i n g a c c e s s t o b u s i n e s s r e c o r d s o f 

t h e j o i n t v e n t u r e . The t r i a l c o u r t g r a n t e d P a r k e r Poe's 
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