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Daniel G. Hamm and Leo Paul Brocks

Norfolk Southern Railway Company

Appeal from Talladega Circuit Court
(Cv-05-22)

MURDOCK, Justice.

Leo Paul Brcococks and Daniel G. Hamm, a trustee in
bankruptcy for Brooks, appeal from a summary judgment entered
in faveor of Norfolk Southern Railway Company ("Norfolk

Southern") in a personal-injury action Brooks filed in the



1060935

Talladega Circuit Court pursuant toc the Federal Emplovers
Liakility Act, 45 U.3.C. & 51 et seqg. ("FELA"). We affirm in
part, reverse in part, and remand.

I. Facts and Procedural History

Brooks worked as a c<onductor and brakeman for Norfolk
Southern from 1871 to 2004. On Qctober 21, 2004, Brooks filed
a petition for Chapter 7 bankruptcy (11 U.5.C. § 701 et seqg.)
in the United States Bankruptcy Court for the Middle District
of Alabama. Brooks was represented 1in the bankruptcy
proceedings by attorney Mark Cavanaugh. Along with his
petition, Brooks filed schedules listing his debts and assets
as well as a statement of financial affairs. He did not list
among his assebts a cause of action against Norfclk Scuthezrn.

Cn January 14, 2005, Brooks filed the present FELA action
in the Talladega Circuit Court seeking $750,000 for injuries
he allegedly had sustained tc his "back, hips, and body as a
whole" as a result of being "continuously and repeatedly
exposed to numerous vibrations and other stresses to his
cervical and lumbar spine"™ in the course of his carser with
Norfolk Southern. Brooks was and 1s represented in the FELA

action by attorney Joel Alexander. Brooks did not amend hisg
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bankruptcy schedules or otherwise inform the bankruptcy court
of the FELA ¢laim he had filed against Norfolk Southern.

On March 2, 2005, Brooks received a complete discharge of
his debkts in the bankruptcy proceeding as a "no-assetg” case.
According to the briefs on appeal, both Norfolk Southern and
Alexander learned of Brooks's Dbankruptcy during BRBrocoks's
deposition in the FELA action on January 31, 2006. On March
6, 2006, Norfolk Scuthern filed an amended answer to Brooks's
complaint asserting the affirmative defense of Judicial
estoppel. On May 1, 2006, Norfolk Scuthern filed a moticn for
a summary Jjudgment on the ground that Brooks's FELA actiocn
was barred by the doctrine of judicial estoppel because he had
failed to disclose the FELA cause of action in his bankruptcy
proceeding either at the time he filed the bhankruptcy petition
or at any Time after he filed his complaint against Norfolk
Southern.

On September 28, 2006, Brooks filed & response to the
motion for a summary Jjudgment, arguing first that Norfolk
Southern had failed to c¢ite any evidence 1indicating that
Brooks knew before he filed his complaint that his injuries

were related to his job with Ncocrfolk Scuthern and therefore
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would provide Lhe basis for a claim against Norfolk Scuthern.
Brooks &also contended that "a debtor has no obligation to
amend his schedules to notify the bankruptcy court of claims
that are not part of the bankruptcy estate."” Alexander avers
that at the time the argument was made in response to Norfolk
Southern's summary-judgment motion he believed 1t to be a
correct statement of law, but he unequivocally acknowledges in
Brooks's brief to this Court that the argument was mistaken.
The Bankruptcy Code provides, in 11 U.S5.C. § 241{(a} (7), that
the bankruptcy estate 1ncludes "[alny 1interest in property
that the estate acguires after the commencement of the case."
Alexander explains that he believed when he made the argument
that & 541 (a)(7) was part of the 2005 amendments Lo the
Bankruptcy Code and thus did not apply to Brooks's bankruptcy
proceeding. Norfolk Scouthern points out that it cited both

§ 541 (a} (7)) and Burnes v. Pemco Aeroplex, Inc., 291 F.3d 1282

(11th Cir. 2002), a case that cites & 541(a) (7} for authority,
in its motion for a summary Jjudgment, so Brocks and Alexander
should have been aware of the applicability of & 541 (a) (7) at

that time.
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A hearing on the summary-judgment motion was held on
September 2%, 20006. The trial court permitted the parties
additional time following the hearing to submit legal
authorities supporting thelir respective positions. On
Cctober 3, 2006, Norfolk Scouthern filed a letter brief with
copies of cases, 1including Burnes, as well as the text of
£ 541 (a)y (7). Alexander avers that, upon reviewing those
materials, he realized that Brocks had had a responsibility to
amend his bankruptcy schedules to reflect the claim against
Norfclk Southern as an asset of the bankruptcy estate. To
that end, Alexander contacted Cavanaugh to have him reopen the
bankruptcy proceeding, but Alexander did not relate to the
trial court that he had done so. Alexander states that he
"felt he had time to get the bankruptcy case reopened before
he reported back to the trial court ... because the trial
court had verbally stated it would permit [Brooks] tc file
supplemental materials hefore ruling on summary Jjudgment
motion." The record indicates that Alexander asked for and
received two extensions for filing supplemental materials,

regquiring him to file by November 10, 2006.°

'Alexander states that in a telephone conference with the
trial c<ourt and Norfolk Southern he asked for and received a

5
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On October 11, 200¢, Cavanaugh filed a moticon on behalf
of Brooks seeking to reopen Brooks's bankruptcy estate on the
ground that Brooks had "filed a Chapter 7 Petition on 11/15%/04
and failed to disclose a cause of action that existed on that
date." Brooks then amended his bankruptcy schedules to list
the FELA claim against Norfolk Southern as a potential asset
of the bankruptcy estate. The bankruptcy ccurt granted the
motion to reopen the proceeding on November 7, 2006,

On November 16, 2006, not having received any
supplemental material from Brocoks, the trial ccurt granted
Norfolk Southern's motion for a summary judgment, finding that
Brooks was "barred by the doctrine of Jjudicial estoppel

pursuant to the holding in Ex parte First Alabama, 883 So. 2d

1236 (Ala., 2003)." On December 11, 2006, Brooks filed three
separate, but related, motions with the trial court. First,

Brooks filed a motion to substitute the kankruptcy trustee,

third extension. No record of said extension 1s noted in the
record; Norfolk Southern makes no mention of & third
extension.

‘Alexander states that this was "a poor choice of words"
by Cavanaugh and that what Cavanaugh "meant to write is that
[Brocks] mistakenly failed Lo amend his schedules after
receiving knowledge that a FELA claim had arisen after he
filed his bkankruptcy petition.”

&
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Daniel G. Hamm, as the real party 1n interest Lo the case.
Second, Brooks filed a motion to vacate The summary judgment
on the ground that the bankruptcy proceeding had been recopened
and Brocoks's schedules had been amended to reflect the FELA
claim as a potential asset. Third, Brooks filed a motion for
the trial court to consider the pleadings and orders from the
bankruptcy court 1in reconsidering the moticn for a summary
judgment.

On December 13, 200¢, Hamm filed a motion in the
bankruptcy court asking the ccocurt Lo approve the employment of
Alexander as the bankruptey trustee's attorney for the FELA
action. On January 24, 2007, the bankruptcy court authorized
Alexander's employment as Hamm's attorney for the FELA claim.

The triael court issued a blanket order denving Brooks's
postijudgment motions on February &, 2007, Brooks and Hamm
appealed frcom that order on March 20, 2007. On May 2, 2007,
Norfolk Southern filed a moticn to dismiss the appeal or, in
the alternative, to strike Hamm as an appellant. Norfolk
Southern contended that Hamm was never a party to the judgment
below and thus could not be a party to the appeal. Brocks and

Hamm filed a respcnse asking this Court to deny the mction or
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to consider 1t with the merits cof the appeal. This Court
later informed the parties that Norfolk Scuthern's moticn
would be considered with the merits of the appeal.

IT. Standard of Review

This Court reviews a trial court's rulings on
postijudgment motions to determine whether the trial court

excecded its discretion. See Flagstar Enters., Inc. v.

Foster, 779 So. 2d 1220, 1221 (Ala. 2000). We also find
helpful the following explanation of the standard of review in

Parker v. Wendy's Internatioconal, Inec., 365 F.3d 1268, 1271

(11th Cir. 2004):

"'"[W]le review the district court's application of

judicial estoppel for abhuse of discretion.' Burnes
[v. Pemco Aeroplex, Inc.], 281 F.3d [1282,] 1284
[{(11th Cir. 2002)71. '"The abuse of discretion

standard includes review to determine that the
discretion was not guided by erronecus legal
conclusions. ' Talavera v, 3chool Bd. of Palm Reach
County, 129 F.3d 1214, 1216 (l11th Cir. 1997)."

IIT. Analvsis

A. Norfolk Southern's Motion to Dismiss the Appeal

Norfolk Southern contends that this Court should dismiss
this appeal or at least strike Hamm as an appellant because he
was not a party to the judgment belcocw. Norfolk Scuthern notes

that this Court has stated that, "'[ulnless a person is a
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party to a judgment, he can nct appeal from that Jjudgment. ™"

Boschert Merrifield Consultants, Inc. v. Masonite Corp., 897

So. 2d 1048, 1051 (Ala. 2004} (gqueoting Daughtry v. Mobile

County Sheriff's Dep't, 536 Sc. 2d 953, 554 (Ala. 1988)).

In this «case, however, Brooks and Hamm moved to
substitute Hamm &s the real party in interest. Included in
that motion is the following statement:

"The undersigned [Alexandar] is authorized <fo

represent to this Court that Trustes Hamm joins in

this motion, that Trustee Hamm has no intent of

abandeoning the c¢laim, and that Trustee Hamm has

asserted and will ccntinue Lo assert Lo resocolution

an interest 1in the proceeds. The undersigned

further represents that Trustee Hamm has agreed to

engage bLhe undersigned as counsel, and that the
undersigned's retition to approve said
representation has been, or soon will he, presented

to the Bankruptcy Court for approval."

Hamm did, 1in fact, reguest and obtain from the bankruptcy
court permission to employ Alexander as his counsel in
prosecuting the FELA action before the trial court's denial of
the motion to substitute Hamm as the real party in interest.
Hamm then Jjoined in the notice of appeal, which included

appealing the trial court's denial of the motion to substitute

Hamm &s the real party in interest.
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Under these circumstances, Norfolk Southern's motion to
dismiss the appeal or to strike Hamm as & party to the appeal
is due to be denied.

B. Brooks's Motion to Substitute Hamm as the Real Party in
Interest

A decision on the motion tc substitute Hamm as the real
party in interest affects the disposition of the rest of the
issues on appeal; thus, we address it next.

Rule 17(a), Ala. R. Civ. P., reguires that "l[e]very
action shall be prosecuted in the name of the real party in
interest" and that substitution of the real party in interest
"shall have the same effect as 1f the action had been
commenced in the name of the real party in interest.” This
Court has stated that "'the real party in interest principle
is a means Lo i1dentify the person who possesses Lhe right

sought to be enforced.'™ State v. Property at 2018 Rainbow

Drive, 740 So. 2d 102%, 1027 (Ala. 19%%) (guoting Dennig v.

Maglc City Dodge, Inc., 524 So. 2d 6l6, 618 (Ala. 1988})).

Therefore, we must determine whether Hamm possesses the right
to enforce the FELA claim at issue, and, if so, whether the
trial court exceeded its discretion in declining to substitute

Hamm as the proper party.

10
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A1l the parties have conceded tLhat under & 541(a) (7} a
c¢laim such as Brocks's FELA c¢laim against Norfolk Southern
properly belongs to the bankruptcy estate for the benefit of
the creditcrs. This is true even when the property has nct
been listed in the schedules at the time the bankruptcy case

is closed. See, e,qg., Lopez v. Specialty Rests., Corp. (In re

Lopez), 283 B.R. 22, 28 (B.A.P. 9th Cir. 2002) (finding that
"the Action hecame property of the bankruptcy estate as of the
Petition Date, even though the Action was not listed in the
schedules, and property that 1s neither abandoned ncr
administered remains property of the estate even after the
case 1is closed. See 11 U.S5.C. & 541 (property of estate) and
% 554(d) (prcocperty not abandoned or administered remains

property of estate}; Pace v. Battley (In re Pace), 146 B.R.

562, 564-66 (9th Cir. BAPF 1%92), aff'd, 17 F.23d 395 (%th Cir,.
19%4) (table} (unscheduled property remains in estate after
case 1s closed)."). "Once an asset becomes part of the
bankruptcy estate, all rights held by the debtor in the asset
are extinguished unless the asset 1s abandoned back tc the

debtor pursuant to & 554 of the Bankruptcy Code. See 11

11
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UJ.S.C. % 554 (a)-(c)." Parker v. Wendy's Int'l, Inc., 2365 F.3d

at 1272,

Under 11 U.S.C. § 704(1}), the bankruptcy trustee has a
duty on behalf of the crediteors of the bankruptcy estate tc
"collect and reduce to money the property of the estate for
which such trustee serves, and close such estate as

expeditiously as 1s compatible with the best interests of

parties in interest." The assets ¢f the bankruptcy estate —-
including legal c¢laims held by the debtor -- become the
responsibility of the bankruptcy trustee. See, e.qgq., Looney

v. Hyvundai Motor Mfg. Alabama, LLC, 330 F. Supp. 2d 128%, 1292

(M.D. Ala. 2004) (explaining that "the duty imposed pursuant
to 11 U.s.C. & 704(1l) 'compels a chapter 7 trustee to take
over all nonexempt lawsuits of the debtor'" (guoting Griner v,

Griner (In re Griner), 240 B,R. 432, 43¢ (Bankr. S.D. Ala.

1999)) ). Congequently, once a bankruptcy petiticn has been
filed, the bankruptcy trustee is the real party in interest to
all nonexempt lawsuits +that are part of the debtor's
bankruptcy estate.

Qur courts have recognized thisg aspect of bankruptcy law

on several occasicns. "ThY'Tt is well settled that the right

12
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to pursue causes of action formerly belonging to the debtor --
a form of property "under the Bankruptcy Code™ -- vests in the

trustee for the benefit of the estate.'"'" Ex parte Moore,

793 So. 2d 762, 764 (Ala. 2000} (qucting Cooks v. Jim Walter

Homes, Inc., 695 So0. 2d 19, 21 (Ala. Civ. App. 1996), quoting

other cases).

"Under 11 U.S.C. & 541 (a) (1}, commencement of a
bankruptcy action creates an estate consisting of
'all legal or eguitable interests of the debtor in

property as of the commencement of the case.' This
includes causes of action owned by the debtor.
In re Louden, 106 B.R. 109 (E.D. Ky. 1989}, Until

the property 1s listed as exempt, it has no exempt
status and the bankruptcy trustee has exclusive
authority to assert any cause of action that is the
property of the estate. Ball v. Nationscredit Fin.
Serv. Corp., 207 B.R. 869 (N.D. I11. 18%97)."

Crider v. Misty Acres, Inc., 893 So. 2d 1165, 1169 (Ala. Ciwv.

hpp. 2004y,

"A number of cases have held that once a
proceeding has been initiated under Chapter 7 of the
Bankruptcy Code invelving a debtocr, the trustee in
bankruptcy becomes the real party in interest with
respect to lawsuits upon causes of action held by
the debtor. Sece, e.g., Bickford v. Ponce de Leon
Care Ctr., 9218 F. Supp. 377 (M.D. Fla. 199%&); IEx

parte Moore, 793 So. 2d 762 (Ala. 2000)
{distinguishing Chapter 13 cases, although using
'standing' terminology). However, tThere are two

significant exceptions recognized to that principle
of law: 1f the trustee abandons a cause of action,
or 1if the bankruptcy court authcrizes the debtecr to

13
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maintain it in lieu of the trustee, Lthe real party
in interest is the debtor and not the trustee."”

Battle v. Alpha Chem. & Paper Co., 770 So. 2d 626, 634 (Ala.

Civ., App. 2000) (emphasis omitted}; =see also Ex parte

Sterilite Corp. of Alabama, 837 Sco. 2d 81bh, 819 (Ala. 2002)

{quoting Battle with approval).

Tt is undisputed that Brooks's FELA ¢laim against Norfolk
Southern has not been exempted from his bankruptcy estate, and
Hamm, The trustee of the estate, has made 1t clear both in the
motion to substitute kefore the trial court and on appeal that
he has no intention of abandoning the action. Therefore, Hamm
is Lthe real party in interest to Brooks's claim.

Norfolk Southern contends tThat Verneuille wv. Buchanan

Lumber of Mcbile, Inc., 914 So. 2d 822, 824-25 (Ala. 200%),

demonstrates that, even 1f Hamm is the real party in interest,
the trial ccurt did not exceed its discretion in denying the

motion for substitution in this case. The facts in Verneuille

are similar to those 1in the instant appeal 1in that, in

Verneuille, the trial court entered a summary Jjudgment on the

basis of judicial estoppel because Charles Byrd had initially
failed toc amend his bankruptcy schedules after he filed a

persconal-injury complaint. The trial court then denied Byrd's

14
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motion to alter, amend, or wvacate the summary Jjudgment.
Byrd's bankruptcy trustee, Joseph Verneuille, appealed the
trial court's decision. This Court affirmed the trial court's
ruling, finding that "the trial court did not exceed 1its
discretion in denving Byrd's postjudgment motion.™ 914 So. 2d
at 825,

Though Verneuille gchares some similarities with the

instant appeal, 1t differs in at least one key respect. The

bankruptcy trustee in Verneuille couched Byrd's postjudgment

motion as a motion to substitute Verneullle as the real party
in interest, but this Court explicitly disagreed with that
characterization.

"That argument ... overstates the substance of
Byrd's motion. The meotion reguested only that
Verneuille be allowed a 'sufficient opportunity' to
'determine whether to prosecute' the <¢laim in the
event he should 'elect to do so.' (Fmphasis added.)
Verneuille had filed nothing in the c¢ase when the
trial court denied Byrd's motion on October 7, 2004.
Thus, both when the postjudgment motion was filed
and when it was denied, tThe record was by no means
clear as to when —-—- 1f ever —-- Verneuille would
appear in the case. We will not place a trial court
'"in error on matters which the record reveals 1t
neither ruled upon nor was presented the opportunity
to rule upon.™' J.KE. v. Lee County Dep't of Human
Res., 668 So. 2d 813, 817 (Ala. Civ. AppR.
1995) (quoting Wilson v. State Dep't of Human Res.,
527 So. 2d 1322, 1324 (Ala. Civ. App. 1988))
{emphasis added).

15
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"Implicit in Verneuille's argument i1s that the
trial court was reguired to hold the c¢case in

akbeyance indefinitely, without a motion by
Verneuille. He «c¢ites no authority for such a
proposition. It is significant that the trial court

did not rule on Byrd's pestjudgment motion until 57
days after Verneuille was appointed as trustee.
Under these facts, we cannot hold that the trial
court exceeded its discretion 1n denving Byrd's
postjudgment motion."

914 So. 2d at 824-25,

Thus, the issue 1in Verneuille was the Dbankruptcy

trustee's failure to appear 1n the case and Byrd's
postijudgment motion failing to give the trial court any
indication that an appearance would ever be made. Conversely,
in the instant case, Brooks's postjudgment motion expressly
requested that Hamm be subkstituted for Brooks at that time as
the real party in interest and it indicated that Hamm intended
to proceed with the prosecuticn of the FELA action, including
hiring Brocks's counsel as the attorney for the case, Unlike

Verneuille, Brooks was not asking for an indefinite suspensicon

of the <case; he was asking for Hamm to ke immediately
substituted as the real party in interest so that the FELA
action could proceed.

Given that Brocks's FELA c¢claim 1s part of the bankruptcy

estate, that the Bankruptcy Code c¢learly provides that the

16
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bankruptcy trustee assumes exclusive authority over property
in the bankruptcy estate upon the filing of the bankruptcy
petition, and that Brooks and Hamm properly moved o
gubstitute Hamm as tThe real party in interest toc the FELA
action once Brocks's bankruptcy estate was reopened, the trial
court exceeded its discretion in refusing to substitute Hamm
as the real party in interest to Brooks's FELA action.

In reaching the foregoing conclusion, we have considered
whether there was some ground upon which, as a matter of law,
the Lrial court's judgment should be affirmed cther than the
ground argued by Norfolk Southern. "This Court may affirm a

trial court's judgment on 'any wvalid legal ground,' GCeneral

Motors, Inc. v. Stokes Chevrolet, 885 So. 2d 119, 124 (Ala.

20032), subject, of course, to due-process ¢onstraints, gee

Liberty Nat'l TLife Tns. Co. wv. University of Alabama Health

Servs. Found., 881 So. 2d 1013, 1020 (Ala. 2003).

As noted, Rule 17(a), Ala. R. Civ. P., reguires that
"le]very action shall be procsecuted in the name of the real
party in interest.” It further provides:

"No acticn sheall be dismissed on the ground that 1t

is ncot prosecuted in the name of the real party in

interest until a reasonable time has been allowed
after objection for ratification of commencement of

17
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the action by, o0r Joinder or substitution of, the
real party in interest "

Taken tocgether, these two provisions form the basis for a
trial c¢ourt to decline to consider, after the aforesaid
"reasonable time" has come and gone, an action that is not
being progsecuted in the name of the real party in interest.
See 6A Charles Alan Wright, Arthur R. Miller, & Mary Kay Kane,

Federal Practice & Procedure § 155% (2d ed. 199%90) ("[I]f the

real party in interest 1s not joined or substituted within a
reasonable time, the court should dismiss the suit,”™ alkbeit in
a manner that does not, in and of itself, "bar any action that
might subseguently be brought by the proper party."). We
therefore turn to the issue whether the trial court's summary
judgment and, more specifically, its denial of the
postiudgment motlicn seeking the substitution of Hamm, as
bankruptcy ftrustee, as the real party in interest should be
upheld on the alternative ground that the moticn for
substituticn was not filed within a "reascnable time."

As a threshold matter, it should ke observed that a2 real-

party-in-interest objection is waivable. Federal Practice &

Procedure at & 1554 (explesining that a defendant "may

voluntarily or involuntarily waive any objection that he might

18
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have had to plaintiff's status as the real party in
interest"). As noted, Rule 17(a) contemplates that an action
shall not be dismissed based on that rule until there has been
an "objection" by the opposing party and a "reasonable time"
has passed following that objection to allow for substitution.
We have carefully reviewed the filings in the trial court, and
we see no objection of the nature contemplated by Rule 17 (a)
to Brooks's prosecution of the action, 1i.e., on the ground
that he was not the real party in interest. Specifically, the
summary-judgment motion filed by Norfolk Southern contains no
argument or "objection" on the basis that Brooks was not the
real party 1in interest. That motion is limited to an argument
that contemplates Brooks as the plaintiff and asks the trial
court to apply the principle of judicial estoppel to Brooks.
There 1is no objection to the prosecution of the action Dby
Brooks on the ground that he is not the real party in
interest; there 1s only an argument that he should not be
allowed to prosecute the action because he is judicially

3

estopped from doing so.

'Even 1 f an 1issue as to Brooks's status as a real party
in interest had been raised by Norfolk Southern at some point
during the proceedings in the trial court, the question
whether a "reasonable time" would have passed and whether the

19



