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Faye B. Gilmer 
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Crestview Memorial Funeral Home, Inc., e t a l . 

Appeal from J e f f e r s o n C i r c u i t Court 
(CV-03-7980) 

PER CURIAM. 

Faye B. G i l m e r a p p e a l s f r o m a summary judgment e n t e r e d i n 

f a v o r o f C r e s t v i e w M e m o r i a l F u n e r a l Home, I n c . ( " C r e s t v i e w " ) , 

G a r l a n d " S o n n y " J o n e s , B a r r y T a u l , and Mary C a l d w e l l . A t t h e 

t i m e t h e s e r v i c e s t h a t a r e t h e b a s i s f o r t h e u n d e r l y i n g a c t i o n 

were p e r f o r m e d , J o n e s was t h e owner and p r e s i d e n t o f 

C r e s t v i e w , T a u l was t h e manager o f C r e s t v i e w , and C a l d w e l l was 



1051429 

an a p p r e n t i c e embalmer and f u n e r a l d i r e c t o r f o r C r e s t v i e w . We 

a f f i r m i n p a r t , r e v e r s e i n p a r t , and remand. 

P r o c e d u r a l H i s t o r y 

On December 19, 2003, G i l m e r s u e d C r e s t v i e w , J o n e s , T a u l , 

and C a l d w e l l . The c o m p l a i n t a l l e g e d t h e t o r t o f o u t r a g e , 

n e g l i g e n c e a n d / o r w a n t o n n e s s , s u p p r e s s i o n , and b r e a c h o f 

c o n t r a c t . A l l t h e c l a i m s r e l a t e d t o t h e f u n e r a l s e r v i c e s , 

i n c l u d i n g e m b a l m i n g , p r o v i d e d by C r e s t v i e w t o G i l m e r i n 

c o n n e c t i o n w i t h t h e b u r i a l o f h e r d e c e a s e d h u s b a n d . On M a r c h 

23, 2004, t h e d e f e n d a n t s f i l e d a j o i n t answer t o t h e 

c o m p l a i n t . On May 16, 2005, G i l m e r amended h e r c o m p l a i n t t o 

add a c l a i m a g a i n s t C r e s t v i e w and J o n e s a l l e g i n g n e g l i g e n t , 

w i l l f u l , o r wanton h i r i n g , t r a i n i n g , o r s u p e r v i s i n g o f 

e m p l o y e e s . 

On S e p t e m b e r 1, 2005, t h e d e f e n d a n t s f i l e d a j o i n t m o t i o n 

f o r a summary j u d g m e n t , a l o n g w i t h e v i d e n t i a r y m a t e r i a l s t o 

s u p p o r t t h e m o t i o n . On O c t o b e r 18, 2005, G i l m e r f i l e d a 

r e s p o n s e t o t h e d e f e n d a n t s ' summary-judgment m o t i o n , a l o n g 

w i t h s u p p o r t i n g e v i d e n t i a r y m a t e r i a l s . On November 14, 2005, 

G i l m e r f i l e d a m o t i o n r e q u e s t i n g an o r d e r t o a l l o w t h e 

i s s u a n c e o f a n o n p a r t y subpoena t o t h e Alabama B o a r d o f 
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F u n e r a l S e r v i c e . On November 17, 2005, G i l m e r f i l e d a m o t i o n 

r e q u e s t i n g t h a t t h e t r i a l c o u r t e x t e n d t h e d i s c o v e r y 

d e a d l i n e s . On December 6, 2005, G i l m e r f i l e d a s e c o n d 

r e s p o n s e t o t h e d e f e n d a n t s ' summary-judgment m o t i o n , a l o n g 

w i t h an a f f i d a v i t f r o m t h e e x e c u t i v e s e c r e t a r y o f t h e Alabama 

B o a r d o f F u n e r a l S e r v i c e . On December 12, 2005, t h e t r i a l 

c o u r t e n t e r e d an o r d e r , p u r p o r t i n g t o e n t e r a summary judgment 

f o r G i l m e r and t o deny t h e d e f e n d a n t s ' summary-judgment 

m o t i o n . However, on December 16, 2005, t h e t r i a l c o u r t 

amended i t s o r d e r t o s i m p l y deny t h e d e f e n d a n t s ' summary-

judgment m o t i o n and t o g r a n t G i l m e r ' s m o t i o n f o r an e x t e n s i o n 

o f t i m e t o c o m p l e t e d i s c o v e r y and h e r m o t i o n f o r an o r d e r 

a l l o w i n g t h e i s s u a n c e o f a n o n p a r t y s u b p o e n a . 

On May 8, 2006, t h e day t h e c a s e was s e t f o r t r i a l , t h e 

d e f e n d a n t s f i l e d a m o t i o n i n open c o u r t t o d i s m i s s G i l m e r ' s 

c o m p l a i n t u n d e r R u l e 1 2 ( b ) ( 6 ) , A l a . R. C i v . P. On May 10, 

2006, " [ u ] p o n h e a r i n g e x t e n s i v e o r a l a r g u m e n t s o f c o u n s e l and 

upon r e v i e w o f t h e p l e a d i n g s and e v i d e n t i a r y s u b m i s s i o n s t o 

t h e c o u r t , " t h e t r i a l c o u r t g r a n t e d t h e m o t i o n t o d i s m i s s a l l 

t h e c l a i m s i n G i l m e r ' s c o m p l a i n t and amended c o m p l a i n t . On 

May 24, 2006, G i l m e r f i l e d a m o t i o n t o a l t e r , amend, o r v a c a t e 
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t h e j u d g m e n t . The t r i a l c o u r t d e n i e d t h i s m o t i o n on June 23, 

2006, b u t t h e c o u r t s e t a s i d e t h i s d e n i a l and s e t a h e a r i n g on 

t h e m o t i o n f o r June 30, 2006. A f t e r c o n d u c t i n g t h e h e a r i n g , 

t h e t r i a l c o u r t a g a i n d e n i e d t h e m o t i o n on June 30, 2006. On 

J u l y 5, 2006, G i l m e r a p p e a l e d . 

F a c t s 

S h o r t l y a f t e r h e r h u s b a n d ' s d e a t h , G i l m e r c o n t a c t e d 

C r e s t v i e w t o p r o v i d e f u n e r a l and b u r i a l s e r v i c e s f o r h e r 

h u s b a n d . On J u l y 17, 2003, G i l m e r s i g n e d an " A u t h o r i z a t i o n t o 

Embalm and P r e p a r e . " The document a u t h o r i z e d C r e s t v i e w t o 

embalm t h e body o f G i l m e r ' s h u s b a n d " u s [ i n g ] t h e s e r v i c e s o f 

i n d e p e n d e n t embalmers, a p p r e n t i c e s o r s t u d e n t i n t e r n s i n 

c o n n e c t i o n w i t h s u c h e m b a l m i n g , c a r e and p r e p a r a t i o n f o r 

d i s p o s i t i o n , p r o v i d e d t h a t any p e r s o n r e n d e r i n g s u c h s e r v i c e s 

i s a l l o w e d t o p e r f o r m s u c h w ork u n d e r a p p l i c a b l e l a w . " 

B i l l y G r o v e s was t h e o n l y l i c e n s e d embalmer e m p l o y e d by 

C r e s t v i e w on J u l y 17, 2003. A c c o r d i n g t o h i s a f f i d a v i t , 

G r o v e s was on m e d i c a l l e a v e and d i d n o t p a r t i c i p a t e i n any 

e m balming s e r v i c e s f r o m June 30, 2003, t o J u l y 31, 2003. 

G r o v e s s t a t e d t h a t he was aware t h a t C a l d w e l l and T a u l had 

c l a i m e d t h a t t h e e mbalming s e r v i c e s p e r f o r m e d on G i l m e r ' s 
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h u s b a n d ' s body were done u n d e r G r o v e s ' s d i r e c t i o n a n d / o r 

s u p e r v i s i o n ; G r o v e s s t a t e d i n h i s a f f i d a v i t , however, t h a t 

t h i s c l a i m was f a l s e . G r o v e s s t a t e d t h a t , a t t h e t i m e t h e 

em b a l m i n g s e r v i c e s were r e n d e r e d , he was n o t aware t h a t 

C a l d w e l l o r T a u l had embalmed t h e body o f G i l m e r ' s h u s b a n d . 

G r o v e s s t a t e d t h a t he l a t e r l e a r n e d t h a t C a l d w e l l a n d / o r T a u l 

had been f o r g i n g G r o v e s ' s s i g n a t u r e on t h e o f f i c i a l e m balming 

l o g m a i n t a i n e d by C r e s t v i e w f o r i n s p e c t i o n by t h e Alabama 

B o a r d o f F u n e r a l S e r v i c e , and G r o v e s l e a r n e d t h a t T a u l h ad 

f o r g e d G r o v e s ' s name on t h e embalming l o g f o r t h e emba l m i n g 

s e r v i c e s p e r f o r m e d on G i l m e r ' s h u s b a n d ' s b o d y . 1 

T a u l t e s t i f i e d t h a t he had embalmed t h e body o f G i l m e r ' s 

h u s b a n d ; T a u l a c k n o w l e d g e d t h a t he was n o t a l i c e n s e d embalmer 

1 R e g u l a t i o n 395-X-6-.06, A l a . Admin. Code (Alabama B o a r d 
o f F u n e r a l S e r v i c e ) , p r o v i d e s : 

"Each f u n e r a l e s t a b l i s h m e n t i n t h e s t a t e , b e g i n n i n g 
J a n u a r y 1, 1986, s h a l l k e ep a r e c o r d o f e a c h human 
dead body embalmed a t s a i d e s t a b l i s h m e n t and s h a l l 
r e t a i n s u c h r e c o r d f o r a p e r i o d o f n o t l e s s t h a n 
f o u r ( 4 ) y e a r s . The r e c o r d may be i n s i m p l e l o g 
f o r m , b u t s h a l l c o n t a i n t h e name o f t h e d e c e a s e d , 
d a t e o f em b a l m i n g , t i m e e m b a l m i n g p r o c e d u r e began 
and ended, and t h e s i g n a t u r e o f t h e embalmer. S a i d 
r e c o r d s may c o n t a i n any a d d i t i o n a l i n f o r m a t i o n , a t 
t h e d i s c r e t i o n o f t h e e s t a b l i s h m e n t , so l o n g as i t 
meets t h e a f o r e m e n t i o n e d p r o v i s i o n s . E m b a l m i n g 
r e c o r d s w i l l be c h e c k e d d u r i n g t h e a n n u a l i n s p e c t i o n 
b e g i n n i n g f i s c a l y e a r 1986-87." 
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o r a c e r t i f i e d a p p r e n t i c e embalmer when he d i d s o . A c c o r d i n g 

t o T a u l , w h i l e G r o v e s was on m e d i c a l l e a v e , C r e s t v i e w w o u l d 

sometimes h i r e a " c o n t r a c t embalmer" t o p e r f o r m embalming 

s e r v i c e s u s u a l l y p e r f o r m e d by G r o v e s . T a u l t e s t i f i e d t h a t 

C r e s t v i e w d i d n o t c h a r g e t h e c u s t o m e r e x t r a when a c o n t r a c t 

embalmer was h i r e d ; t h u s , he s a i d , i t was more p r o f i t a b l e f o r 

C r e s t v i e w t o have an employee p e r f o r m t h e e mbalming s e r v i c e s 

w i t h o u t h i r i n g a c o n t r a c t embalmer. 

The day a f t e r T a u l embalmed t h e body o f G i l m e r ' s h u s b a n d , 

C a l d w e l l c o m p l e t e d a c l i n i c a l e m b a l m i n g r e p o r t d e s c r i b i n g t h e 

e m balming p r o c e d u r e . T a u l t o l d C a l d w e l l what t o w r i t e i n t h e 

r e p o r t . C a l d w e l l s i g n e d t h e r e p o r t and w r o t e t h e w o rd 

"embalmer" b e s i d e h e r s i g n a t u r e . T a u l ' s name d i d n o t a p p e a r 

on t h i s r e p o r t . B o t h C a l d w e l l and T a u l t e s t i f i e d t h a t 

C a l d w e l l d i d n o t embalm t h e body o f G i l m e r ' s h u s b a n d and t h a t 

she was n o t p r e s e n t when G i l m e r ' s h u s b a n d ' s body was embalmed 

by T a u l . 

G i l m e r t e s t i f i e d t h a t s h o r t l y a f t e r h e r h u s b a n d ' s d e a t h 

h e r d a u g h t e r r e a d h e r an a r t i c l e a b o u t C r e s t v i e w t h a t a p p e a r e d 

i n t h e n e w s p a p e r . G i l m e r u n d e r s t o o d t h i s a r t i c l e t o s a y t h a t 

e v e r y body t h a t had been embalmed a t C r e s t v i e w d u r i n g J u l y 
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2003 had n o t been embalmed by a l i c e n s e d embalmer. G i l m e r 

t e s t i f i e d t h a t a t t h i s t i m e h e r m e n t a l a n g u i s h " s t a r t [ e d ] 

b e i n g a l m o s t u n b e a r a b l e . " A c c o r d i n g t o G i l m e r , she and h e r 

d a u g h t e r began t o i n v e s t i g a t e w h e t h e r h e r h u s b a n d ' s body had 

been embalmed by a l i c e n s e d embalmer. T h i s i n v e s t i g a t i o n 

i n c l u d e d t e l e p h o n i n g C r e s t v i e w s e v e r a l t i m e s i n an a t t e m p t t o 

see t h e l i c e n s e o f t h e p e r s o n who had embalmed G i l m e r ' s 

h u s b a n d ' s body. A c c o r d i n g t o G i l m e r , C r e s t v i e w e v e n t u a l l y 

t o l d G i l m e r ' s d a u g h t e r t h a t she c o u l d see t h e embalmer's 

l i c e n s e , and C r e s t v i e w gave h e r a c o p y o f C a l d w e l l ' s e mbalming 

l i c e n s e . C a l d w e l l t e s t i f i e d t h a t she was n o t l i c e n s e d t o 

embalm i n Alabama u n t i l J u l y 31, 2003, o v e r two weeks a f t e r 

t h e body o f G i l m e r ' s h u s b a n d was embalmed. C a l d w e l l a l s o 

t e s t i f i e d t h a t she had n o t h i n g t o do w i t h t h e a c t u a l e m balming 

o f G i l m e r ' s h u s b a n d ' s body. 

G i l m e r t e s t i f i e d t h a t h e r h u s b a n d was b u r i e d on J u l y 19, 

2003, and t h a t C a l d w e l l , who was d i r e c t i n g t h e f u n e r a l , r u s h e d 

t h e g r a v e s i d e s e r v i c e and d i d n o t g i v e G i l m e r enough t i m e t o 

g r e e t t h e p e o p l e who a t t e n d e d . A c c o r d i n g t o G i l m e r , C a l d w e l l 

t o l d G i l m e r t h a t h e r d a u g h t e r s were r e a d y t o s t a r t t h e f u n e r a l 

s e r v i c e , w h i l e s e p a r a t e l y t e l l i n g t h e d a u g h t e r s t h a t G i l m e r 
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w a n t e d t o go ahead and " g e t [ t h e s e r v i c e ] o v e r w i t h . " G i l m e r 

t e s t i f i e d t h a t she d i d n o t c o m p l a i n t o anyone a t t h e t i m e 

a b o u t b e i n g r u s h e d . G i l m e r a l s o t e s t i f i e d t h a t t h e o n l y t h i n g 

t h a t p r e v e n t e d h e r f r o m g r e e t i n g p e o p l e a f t e r t h e g r a v e s i d e 

s e r v i c e was n o t C a l d w e l l , b u t t h e h e a t . 

G i l m e r t e s t i f i e d t h a t , b a s e d on h e r o b s e r v a t i o n w h i l e a t 

t h e g r a v e s i d e s e r v i c e o f t h e h i n g e s on h e r h u s b a n d ' s c a s k e t 

and h e r o b s e r v a t i o n o f t h e h i n g e s i n p i c t u r e s t a k e n a t t h e 

s e r v i c e , G i l m e r became w o r r i e d t h a t t h e c a s k e t had been t u r n e d 

i n t h e wrong d i r e c t i o n when h e r h u s b a n d was b u r i e d . G i l m e r 

s a i d t h a t s e v e r a l days a f t e r t h e s e r v i c e she had a t e l e p h o n e 

c o n v e r s a t i o n w i t h T a u l a b o u t h e r c o n c e r n . T a u l a s s u r e d G i l m e r 

t h a t h e r h u s b a n d ' s c a s k e t was n o t t u r n e d i n t h e wrong 

d i r e c t i o n and t h a t t h e c a s k e t had h i n g e s on b o t h s i d e s . 

H o w e v e r , T a u l t e s t i f i e d t h a t , s h o r t l y a f t e r t h e t e l e p h o n e 

c o n v e r s a t i o n , he d i s c o v e r e d t h a t t h e c a s k e t G i l m e r ' s h u s b a n d 

was b u r i e d i n d i d n o t have h i n g e s on b o t h s i d e s . T a u l s a i d he 

n e v e r i n f o r m e d G i l m e r t h a t h i s s t a t e m e n t a b o u t t h e h i n g e s was 

i n c o r r e c t . A c c o r d i n g t o G i l m e r , a few days a f t e r she spoke 

w i t h T a u l she had a m e e t i n g w i t h J o n e s , and he a d m i t t e d t h a t 

t h e c a s k e t d i d n o t have h i n g e s on b o t h s i d e s and t h a t t h e 

8 



1051429 

c a s k e t had a p p a r e n t l y been t u r n e d i n t h e wrong d i r e c t i o n when 

G i l m e r ' s h u s b a n d was b u r i e d . 

J o n e s t e s t i f i e d t h a t he was n o t i n v o l v e d i n t h e d a y - t o ¬

day o p e r a t i o n s o f C r e s t v i e w . G e n e r a l l y , J o n e s w o u l d v i s i t 

C r e s t v i e w two o r t h r e e t i m e s a week. J o n e s t e s t i f i e d t h a t i t 

was h i s u n d e r s t a n d i n g t h a t , i f t h e l i c e n s e d embalmer was on 

v a c a t i o n o r o u t s i c k and t h e manager o f t h e f u n e r a l home was 

n o t a l i c e n s e d e m b a l m e r , t h e manager w o u l d c o n t r a c t w i t h an 

i n d e p e n d e n t embalmer t o p e r f o r m t h e embalming s e r v i c e s . 

S t a n d a r d o f R e v i e w 

In t h e p r e s e n t c a s e , b o t h p a r t i e s a p p e a r t o t r e a t t h e 

d e f e n d a n t s ' " m o t i o n t o d i s m i s s p l a i n t i f f ' s c o m p l a i n t " as a 

m o t i o n t o d i s m i s s f o r f a i l u r e t o s t a t e a c l a i m u n d e r R u l e 

1 2 ( b ) ( 6 ) , A l a . R. C i v . P. However, i n r e a c h i n g i t s d e c i s i o n 

t o g r a n t t h i s m o t i o n , t h e t r i a l c o u r t e x p l i c i t l y s t a t e s t h a t 

i t r e v i e w e d " e v i d e n t i a r y s u b m i s s i o n s . " 

T h i s C o u r t has h e l d : 

"'When m a t t e r s o u t s i d e t h e p l e a d i n g s a r e 
c o n s i d e r e d on a m o t i o n t o d i s m i s s , t h e 
m o t i o n i s c o n v e r t e d i n t o a m o t i o n f o r 
summary j u d g m e n t , R u l e 1 2 ( b ) , A l a . R. C i v . 
P.; t h i s i s t h e c a s e r e g a r d l e s s o f what t h e 
m o t i o n has been c a l l e d o r how i t was 
t r e a t e d by t h e t r i a l c o u r t , P a p a s t e f a n v. 
B & L C o n s t r . Co., 356 So. 2d 158 ( A l a . 
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1 9 7 8 ) ; Thorne v. Odom, 34 9 So. 2d 1126 
( A l a . 1 9 7 7 ) . "Once m a t t e r s o u t s i d e t h e 
p l e a d i n g s a r e c o n s i d e r e d , t h e r e q u i r e m e n t s 
o f R u l e 56, [ A l a . R. C i v . P . ] , become 
o p e r a b l e and t h e 'moving p a r t y ' s b u r d e n 
c h a n g e s and he i s o b l i g e d t o d e m o n s t r a t e 
t h a t t h e r e e x i s t s no g e n u i n e i s s u e as t o 
any m a t e r i a l f a c t and t h a t he i s e n t i t l e d 
t o a j u d g m e n t as a m a t t e r o f l a w . ' C. 
W r i g h t & A. M i l l e r , F e d e r a l P r a c t i c e & 
P r o c e d u r e , C i v i l , § 1366 a t 681 ( 1 9 6 9 ) . " 
B o l e s v. B l a c k s t o c k , 484 So. 2d 1077, 1079 
( A l a . 1 9 8 6 ) . ' " 

R o b i n s o n v. B e n t o n , 842 So. 2d 631, 634 ( A l a . 2002) ( q u o t i n g 

H o r n s b y v. S e s s i o n s , 703 So. 2d 932, 937-38 ( A l a . 1 9 9 7 ) ) . 

I n P i t t m a n v. U n i t e d T o l l S y s t e m s , LLC, 882 So. 2d 842 

( A l a . 2 0 0 3 ) , t h i s C o u r t s e t f o r t h t h e s t a n d a r d o f r e v i e w 

a p p l i c a b l e t o a r u l i n g on a m o t i o n f o r a summary j u d g m e n t , as 

f o l l o w s : 

" T h i s C o u r t ' s r e v i e w o f a summary j u d g m e n t i s de 
novo. 

" ' I n r e v i e w i n g t h e d i s p o s i t i o n o f a 
m o t i o n f o r summary j u d g m e n t , "we u t i l i z e 
t h e same s t a n d a r d as t h e t r i a l c o u r t i n 
d e t e r m i n i n g w h e t h e r t h e e v i d e n c e b e f o r e 
[ i t ] made o u t a g e n u i n e i s s u e o f m a t e r i a l 
f a c t , " B u s s e y v. John Deere Co., 531 So. 2d 
860, 862 ( A l a . 1 9 8 8 ) , and w h e t h e r t h e 
movant was " e n t i t l e d t o a j u d g m e n t as a 
m a t t e r o f l a w . " W r i g h t v. W r i g h t , 654 So. 
2d 542 ( A l a . 1 9 9 5 ) ; R u l e 5 6 ( c ) , A l a . R. 
C i v . P. When t h e movant makes a p r i m a f a c i e 
s h o w i n g t h a t t h e r e i s no g e n u i n e i s s u e o f 
m a t e r i a l f a c t , t h e b u r d e n s h i f t s t o t h e 
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nonmovant t o p r e s e n t s u b s t a n t i a l e v i d e n c e 
c r e a t i n g s u c h an i s s u e . B a s s v. S o u t h T r u s t 
Bank o f B a l d w i n C o u n t y , 538 So. 2d 7 94 , 
797-98 ( A l a . 1 9 8 9 ) . E v i d e n c e i s 
" s u b s t a n t i a l " i f i t i s o f " s u c h w e i g h t and 
q u a l i t y t h a t f a i r - m i n d e d p e r s o n s i n t h e 
e x e r c i s e o f i m p a r t i a l j u d g m e n t can 
r e a s o n a b l y i n f e r t h e e x i s t e n c e o f t h e f a c t 
s o u g h t t o be p r o v e d . " W r i g h t , 654 So. 2d a t 
543 ( q u o t i n g West v. F o u n d e r s L i f e 
A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870, 
871 ( A l a . 1 9 8 9 ) ) . Our r e v i e w i s f u r t h e r 
s u b j e c t t o t h e c a v e a t t h a t t h i s C o u r t must 
r e v i e w t h e r e c o r d i n a l i g h t most f a v o r a b l e 
t o t h e nonmovant and must r e s o l v e a l l 
r e a s o n a b l e d o u b t s a g a i n s t t h e movant. Wilma 
C o r p . v. F l e m i n g Foods o f A l a b a m a , I n c . , 
613 So. 2d 359 ( A l a . 1993) [ o v e r r u l e d on 
o t h e r g r o u n d s , B r u c e v. C o l e , 854 So. 2d 47 
( A l a . 2 0 0 3 ) ] ; Hanners v. B a l f o u r G u t h r i e , 
I n c . , 564 So. 2d 412, 413 ( A l a . 1 9 9 0 ) . ' " 

882 So. 2d a t 844 ( q u o t i n g Hobson v. A m e r i c a n C a s t I r o n P i p e 

Co., 690 So. 2d 341, 344 ( A l a . 1 9 9 7 ) ) . 

D i s c u s s i o n 

The o n l y argument p r e s e n t e d i n t h e d e f e n d a n t s ' m o t i o n was 

t h a t a l l G i l m e r ' s c l a i m s s h o u l d be d i s m i s s e d b e c a u s e , t h e 

d e f e n d a n t s s a i d , a l l o f h e r c l a i m s a r i s e s o l e l y f r o m h e r 

a l l e g a t i o n t h a t t h e d e f e n d a n t s had v i o l a t e d § 34-13-112, A l a . 

Code 1975, a p a r t o f T i t l e 34, C h a p t e r 13, " F u n e r a l S e r v i c e s , " 

w h i c h p r o v i d e s t h a t " [ a ] l l e m b alming must be p e r f o r m e d u n d e r 

a l i c e n s e d embalmer " The d e f e n d a n t s a r g u e d t h a t G i l m e r ' s 
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c l a i m s c a n n o t be m a i n t a i n e d b e c a u s e , t h e y s a y , § 34-13-112 

does n o t c r e a t e a p r i v a t e c a u s e o f a c t i o n and a v i o l a t i o n o f 

t h a t s t a t u t e does n o t c o n s t i t u t e n e g l i g e n c e p e r s e . I n 

r e s p o n s e t o t h e d e f e n d a n t s ' m o t i o n , G i l m e r d i d n o t a r g u e t h a t 

§ 34-13-112 c r e a t e s a p r i v a t e c a u s e o f a c t i o n o r t h a t a 

v i o l a t i o n o f t h e s t a t u t e c o n s t i t u t e s n e g l i g e n c e p e r s e . 

I n s t e a d , G i l m e r a r g u e d t h a t t h e c l a i m s a s s e r t e d i n h e r 

c o m p l a i n t a r e v a l i d common-law c a u s e s o f a c t i o n t h a t a r e n o t 

b a s e d s o l e l y on § 34-13-112. G i l m e r c o n t e n d e d t h a t she m e r e l y 

r e f e r e n c e d § 34-13-112 i n h e r c o m p l a i n t t o h e l p e s t a b l i s h some 

o f t h e e l e m e n t s o f h e r common-law c l a i m s . 

On a p p e a l , t h e p a r t i e s p r e s e n t t h e same ar g u m e n t s t h e y 

p r e s e n t e d t o t h e t r i a l c o u r t . I n W h i t e Sands Group, L.L.C. v. 

PRS I I , LLC, 998 So. 2d 1042 ( A l a . 2008 ), t h i s C o u r t h e l d 

t h a t , i n r e s p o n d i n g t o a summary-judgment m o t i o n , a nonmovant 

i s n o t r e q u i r e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e o f e l e m e n t s o f 

a c l a i m t h a t a r e n o t c h a l l e n g e d by t h e movant. S p e c i f i c a l l y , 

t h i s C o u r t h e l d : 

"'The [summary-judgment] movant has t h e i n i t i a l 
b u r d e n o f m a k i n g a p r i m a f a c i e s h o w i n g t h a t t h e r e i s 
no g e n u i n e i s s u e o f m a t e r i a l f a c t ; i f t h e movant 
makes t h a t s h o w i n g , t h e b u r d e n t h e n s h i f t s t o t h e 
nonmovant t o p r e s e n t s u b s t a n t i a l e v i d e n c e o f e a c h 
e l e m e n t o f t h e c l a i m c h a l l e n g e d by t h e movant.' 
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H a r p e r v. W i n s t o n C o u n t y , 892 So. 2d 346, 349 ( A l a . 
2004) ( e m p h a s i s a d d e d ) . However, i f t h e movant does 
n o t s a t i s f y h i s i n i t i a l b u r d e n , ' t h e n he i s n o t 
e n t i t l e d t o j u d g m e n t . No d e f e n s e t o an i n s u f f i c i e n t 
s h o w i n g i s r e q u i r e d . ' Ray v. M i d f i e l d P a r k , I n c . , 
293 A l a . 609, 612 , 308 So. 2d 686, 688 (1 975) 
( e m p h a s i s a d d e d ) . 'A m o t i o n t h a t does n o t c o m p l y 
w i t h R u l e 5 6 ( c ) [ , A l a . R. C i v . P.,] does n o t r e q u i r e 
a r e s p o n s e i n d e f e n s e f r o m t h e nonmovant.' Horn v. 
F a d a l M a c h i n i n g C t r s . , LLC, 972 So. 2d 63, 70 ( A l a . 
2 0 0 7 ) . S i m p l y s t a t e d , ' " [ a ] summary judgment i s n o t 
p r o p e r i f t h e movant has n o t c o m p l i e d w i t h t h e 
r e q u i r e m e n t s o f R u l e 56."' 972 So. 2d a t 70 ( q u o t i n g 
N o r t h w e s t F l o r i d a T r u s s , I n c . v. B a l d w i n C o u n t y 
Comm'n, 782 So. 2d 274, 277 ( A l a . 2 0 0 0 ) ) . " 

998 So. 2d a t 1054-55. T h e r e f o r e , t h i s C o u r t w i l l a d d r e s s 

o n l y t h e i s s u e w h e t h e r t h e c l a i m s a s s e r t e d i n G i l m e r ' s 

c o m p l a i n t a r e d e p e n d e n t upon t h e e x i s t e n c e o f a p r i v a t e c a u s e 

o f a c t i o n u n d e r § 34-13-112. T h i s o p i n i o n w i l l n o t a d d r e s s 

w h e t h e r G i l m e r has p r e s e n t e d s u b s t a n t i a l e v i d e n c e o f e v e r y 

e l e m e n t o f e a c h o f h e r c l a i m s b e c a u s e t h e d e f e n d a n t s ' m o t i o n , 

w h i c h a r g u e d o n l y t h a t G i l m e r had no p r i v a t e c a u s e o f a c t i o n 

u n d e r § 34-13-112, was so n a r r o w l y drawn as n o t t o r e q u i r e 

s u c h a r e s p o n s e f r o m G i l m e r . 

I n G i l m e r ' s b r i e f on a p p e a l she a p p e a r s t o c o n c e d e , as 

she d i d b e f o r e t h e t r i a l c o u r t , t h a t § 34-13-112 does n o t 

p e r m i t h e r t o b r i n g a p r i v a t e a c t i o n u n d e r t h a t s t a t u t e and 

t h a t a v i o l a t i o n o f t h e s t a t u t e does n o t c o n s t i t u t e n e g l i g e n c e 
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p e r s e . G i l m e r ' s b r i e f , a t 47. We assume, w i t h o u t d e c i d i n g , 

t h a t t h a t i s t h e c a s e . G i l m e r s i m p l y a r g u e s t h a t h e r c l a i m s 

do n o t a r i s e f r o m § 34-13-112. I n r e s p o n s e , t h e d e f e n d a n t s 

s p e n d t h e m a j o r i t y o f t h e i r b r i e f d i s c u s s i n g p r i o r d e c i s i o n s 

o f t h i s C o u r t and o f t h e Alabama C o u r t o f C i v i l A p p e a l s t h a t 

c o n c e r n t h e v i o l a t i o n o f p a r t i c u l a r s t a t u t e s o r o r d i n a n c e s and 

w h e t h e r t h o s e s t a t u t e s o r o r d i n a n c e s p e r m i t a p r i v a t e c a u s e o f 

a c t i o n p r e d i c a t e d on a v i o l a t i o n o f t h e s t a t u t e o r o r d i n a n c e . 2 

2See P a r k e r B l d g . S e r v s . Co. v. L i g h t s e y , 925 So. 2d 927 
( A l a . 2005) ( h o l d i n g t h a t t h e t r i a l c o u r t e r r o n e o u s l y 
i n s t r u c t e d t h e j u r y t h a t n e g l i g e n c e p e r se a p p l i e d t o a 
v i o l a t i o n o f a m u n i c i p a l b u i l d i n g code b e c a u s e t h e b u i l d i n g 
code was a d o p t e d f o r t h e b e n e f i t o f t h e g e n e r a l p u b l i c and n o t 
f o r b e n e f i t o f a d i s t i n g u i s h a b l e c l a s s o f p e r s o n s ) ; L i b e r t y 
N a t ' l L i f e I n s . Co. v. U n i v e r s i t y o f Alabama H e a l t h S e r v s . 
Found., P.C., 881 So. 2d 1013 ( A l a . 2003) ( h o l d i n g t h a t an 
i n s u r e r was n o t e n t i t l e d t o b r i n g a p r i v a t e a c t i o n f o r a 
h e a l t h - c a r e p r o v i d e r ' s a l l e g e d b r e a c h o f a s t a t u t e g o v e r n i n g 
t h e h o s p i t a l ' s i t e m i z e d b i l l i n g s t a t e m e n t t o a p a t i e n t b e c a u s e 
t h e s t a t u t e c o n t a i n e d no l a n g u a g e s u g g e s t i n g t h a t t h e 
l e g i s l a t u r e i n t e n d e d t o c r e a t e a p r i v a t e c a u s e o f a c t i o n f o r 
any v i o l a t i o n ) ; L a r y v. F l a s c h Bus. C o n s u l t i n g , 878 So. 2d 
1158 ( A l a . C i v . App. 2003) ( h o l d i n g t h a t a p h y s i c i a n d i d n o t 
have a p r i v a t e c a u s e o f a c t i o n t o a s s e r t a v i o l a t i o n o f a 
s e c t i o n o f t h e T e l e p h o n e Consumer P r o t e c t i o n A c t ("the TCPA") 
b a r r i n g f a c s i m i l e o r t e l e p h o n e c o m m u n i c a t i o n s u s i n g a u t o m a t i c 
t e l e p h o n e - d i a l i n g s y s t e m s t h a t d i d n o t c o m p l y w i t h f e d e r a l 
s t a n d a r d s b e c a u s e , u n l i k e o t h e r s e c t i o n s o f t h e TCPA, t h e 
s e c t i o n r e l a t i n g t o n o n c o m p l i a n t s y s t e m s d i d n o t a u t h o r i z e 
a c t i o n s by p r i v a t e c i t i z e n s ) ; and Thomas L e a r n i n g C t r . , I n c . 
v. M c G u i r k , 766 So. 2d 161 ( A l a . C i v . App. 1998) ( p l u r a l i t y 
o p i n i o n ) ( s t a t i n g t h a t a b u i l d e r ' s a c t o f o b t a i n i n g a b u i l d i n g 
p e r m i t f o r a n o t h e r b u i l d e r i n v i o l a t i o n o f g e n e r a l - c o n t r a c t o r 
l i c e n s i n g s t a t u t e s d i d n o t p r o v i d e t h e owner o f t h e b u i l d i n g 
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B a s e d on t h e s e p r i o r d e c i s i o n s , t h e d e f e n d a n t s a r g u e t h a t 

" G i l m e r has n o t p r e s e n t e d any e v i d e n c e t o s u p p o r t t h e c l a i m 

t h a t § 34-13-112 c r e a t e s o r i m p l i e s a p r i v a t e c a u s e o f 

a c t i o n . " D e f e n d a n t s ' b r i e f , a t 13. However, t h i s d i s c u s s i o n 

i s g e n e r a l l y i n a p p l i c a b l e t o G i l m e r ' s argument b e c a u s e she 

does n o t c l a i m t h a t § 34-13-112 c r e a t e s o r i m p l i e s a p r i v a t e 

c a u s e o f a c t i o n . 

The d e f e n d a n t s ' r e s p o n s e t o G i l m e r ' s a c t u a l argument i s 

s i m p l y t o d i s m i s s i t as " a b s u r d . " D e f e n d a n t s ' b r i e f , a t 16. 

The d e f e n d a n t s a l l e g e t h a t G i l m e r ' s c l a i m s " a l l r e v o l v e a r o u n d 

C r e s t v i e w M e m o r i a l F u n e r a l Home n o t h a v i n g a l i c e n s e d 

embalmer," and " a r e b a s e d s q u a r e l y on a v i o l a t i o n o f t h e 

l i c e n s i n g s t a t u t e . " D e f e n d a n t s ' b r i e f , a t 15-16. The 

d e f e n d a n t s b r i n g t o t h i s C o u r t ' s a t t e n t i o n t h e numerous t i m e s 

G i l m e r a l l e g e s i n h e r c o m p l a i n t t h a t a l i c e n s e d embalmer d i d 

n o t embalm h e r h u s b a n d ' s body, i n v i o l a t i o n o f A labama l a w . 

The d e f e n d a n t s do n o t a d d r e s s G i l m e r ' s c l a i m s i n d i v i d u a l l y . 

N e v e r t h e l e s s , d e s p i t e t h e d e f e n d a n t s ' a s s u r a n c e t h a t G i l m e r ' s 

argument i s n o n s e n s i c a l , t h i s C o u r t must examine e a c h o f 

w i t h a c a u s e o f a c t i o n f o r n e g l i g e n c e a g a i n s t t h e b u i l d e r who 
o b t a i n e d t h e p e r m i t b e c a u s e t h e l i c e n s u r e s t a t u t e s were 
e n a c t e d f o r t h e b e n e f i t o f t h e p u b l i c g e n e r a l l y as 
d i s t i n g u i s h e d f r o m t h e o w n e r ) . 
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G i l m e r ' s c l a i m s and d e c i d e w h e t h e r e a c h c l a i m s t a t e s a c a u s e 

o f a c t i o n a r i s i n g u n d e r § 34-13-112, w h i c h f o r p u r p o s e s o f 

t h i s a p p e a l we assume does n o t p r o v i d e G i l m e r a p r i v a t e c a u s e 

o f a c t i o n , o r w h e t h e r e a c h c l a i m s t a t e s a common-law c a u s e o f 

a c t i o n t h a t i s n o t d e p e n d e n t upon a p r i v a t e c a u s e o f a c t i o n 

b e i n g c o n f e r r e d by § 34-13-112. 

The d e f e n d a n t s d i s c u s s two p r i o r d e c i s i o n s o f t h i s C o u r t 

t h a t p r o v i d e some g e n e r a l g u i d a n c e i n t h e p r e s e n t s i t u a t i o n , 

a l t h o u g h t h e y a r e n o t d e t e r m i n a t i v e : F l i n t C i t y N u r s i n g Home, 

I n c . v. D e p r e a s t , 406 So. 2d 356 ( A l a . 1 9 8 1 ) , and B l o c k b u s t e r , 

I n c . v. W h i t e , 819 So. 2d 43 ( A l a . 2 0 0 1 ) . 

I n F l i n t C i t y N u r s i n g Home, t h e a d m i n i s t r a t o r o f t h e 

e s t a t e o f a d e c e d e n t s u e d a n u r s i n g home, a l l e g i n g t h a t t h e 

n e g l i g e n c e o r w a n t o n n e s s o f t h e n u r s i n g home r e s u l t e d i n t h e 

d e c e d e n t ' s f a l l f r o m a window, as a r e s u l t o f w h i c h he 

s u s t a i n e d i n j u r i e s t h a t c a u s e d h i s d e a t h . 406 So. 2d a t 357. 

One i s s u e b e f o r e t h i s C o u r t was w h e t h e r t h e t r i a l c o u r t e r r e d 

i n a d m i t t i n g e v i d e n c e c o n c e r n i n g t h e l i c e n s u r e s t a t u s o f t h e 

n u r s i n g home and i t s a d m i n i s t r a t o r a t t h e t i m e o f t h e 

a c c i d e n t . T h i s C o u r t was u n a b l e t o l o c a t e any p r i o r A labama 

d e c i s i o n t h a t " s p e c i f i c a l l y a d d r e s s e [ d ] t h e q u e s t i o n o f t h e 
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a d m i s s i b i l i t y o f e v i d e n c e o f t h e l i c e n s u r e s t a t u s o f a 

b u s i n e s s o r e n t e r p r i s e o r i t s a d m i n i s t r a t o r when t h e q u e s t i o n 

p o s e d i s w h e t h e r t h a t b u s i n e s s o r e n t e r p r i s e e x e r c i s e d 

r e a s o n a b l e c a r e on t h e o c c a s i o n o f t h e a c c i d e n t " 406 So. 

2d a t 357. However, t h i s C o u r t f o u n d p e r s u a s i v e two p r i o r 

d e c i s i o n s t h a t h e l d t h a t a t r i a l c o u r t must r e f u s e t o a d m i t 

e v i d e n c e i n d i c a t i n g t h a t a p a r t y d i d n o t have a d r i v e r ' s 

l i c e n s e w h i l e d r i v i n g a c a r t h a t had been i n v o l v e d i n an 

a c c i d e n t , u n l e s s t h e p a r t y who p r o f f e r e d t h e e v i d e n c e c o u l d 

e s t a b l i s h a c a u s a l c o n n e c t i o n b e tween t h e f a i l u r e t o have a 

l i c e n s e and t h e i n j u r i e s r e c e i v e d i n t h e a c c i d e n t . 406 So. 2d 

a t 357-59. A f t e r e x a m i n i n g t h o s e two d e c i s i o n s , t h i s C o u r t 

h e l d t h a t when a q u e s t i o n o f a c t i o n a b l e n e g l i g e n c e on a 

s p e c i f i c o c c a s i o n i s i n i s s u e , 

" e v i d e n c e t h a t one who i s r e q u i r e d t o have a l i c e n s e 
by l a w does n o t have one, w o u l d be a d m i s s i b l e o n l y 
i f : 

" ( 1) The s t a t u t e w h i c h r e q u i r e s t h e l i c e n s e was 
e n a c t e d f o r t h e b e n e f i t o f t h e p e r s o n who s e e k s t o 
i n v o k e i t s v i o l a t i o n as d i s t i n g u i s h e d f r o m t h e 
p u b l i c g e n e r a l l y o r a c l a s s t o whom t h e s t a t u t e 
n e c e s s a r i l y a p p l i e s , and 

"(2) T h e r e was a c a u s a l c o n n e c t i o n b e tween t h e 
f a i l u r e o f t h e p e r s o n o r b u s i n e s s r e q u i r e d t o be 
l i c e n s e d and t h e i n j u r i e s s u f f e r e d . " 
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F l i n t C i t y N u r s i n g Home, 406 So. 2d a t 359. 

I n B l o c k b u s t e r , a p a t r o n s u e d a v i d e o t a p e r e n t a l r e t a i l e r 

a l l e g i n g b r e a c h o f c o n t r a c t , u n j u s t e n r i c h m e n t , f r a u d , 

n e g l i g e n c e , and c o n v e r s i o n . 819 So. 2d a t 43. The p a t r o n 

a l l e g e d t h a t he had been a c u s t o m e r o f t h e r e t a i l e r ' s f o r s i x 

y e a r s and t h a t t h e r e t a i l e r w r o n g f u l l y i n c l u d e d i n i t s r e n t a l 

c h a r g e s and p a s s e d on t o i t s c u s t o m e r s a r e n t a l t a x i m p o s e d 

upon t h e r e t a i l e r by § 40-12-222, A l a . Code 1975. 819 So. 2d 

a t 44. The t r i a l c o u r t d e n i e d t h e r e t a i l e r ' s m o t i o n t o 

d i s m i s s t h e c o m p l a i n t . 819 So. 2d a t 43. T h i s C o u r t " g r a n t e d 

[ t h e r e t a i l e r ' s ] p e r m i s s i v e a p p e a l t o a d d r e s s w h e t h e r § 

40-12-222 p e r m i t s a p r i v a t e c a u s e o f a c t i o n . " 819 So. 2d a t 

45. On a p p e a l , t h e p a t r o n , l i k e G i l m e r i n t h e p r e s e n t c a s e , 

a d m i t t e d t h a t t h e r e was no l e g i s l a t i v e i n t e n t t o c r e a t e a 

p r i v a t e c a u s e o f a c t i o n when t h e l e g i s l a t u r e a d o p t e d t h e 

r e n t a l - t a x s t a t u t e . 819 So. 2d a t 44. I n s t e a d , t h e p a t r o n 

c o n t e n d e d t h a t he was n o t a t t e m p t i n g t o a s s e r t a p r i v a t e c a u s e 

o f a c t i o n u n d e r t h e r e n t a l - t a x s t a t u t e b u t was m e r e l y s e e k i n g 

t o r e c o u p u n d e r common-law c a u s e s o f a c t i o n t h a t w h i c h t h e 

r e t a i l e r h ad t a k e n f r o m h im. I d . W i t h o u t e x p l a n a t i o n , t h i s 

C o u r t s t a t e d t h a t " e a c h o f [ t h e p a t r o n ' s ] common-law c a u s e s o f 
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a c t i o n i s p r e d i c a t e d upon [ t h e r e t a i l e r ' s ] a l l e g e d v i o l a t i o n 

o f § 40-12-222." 819 So. 2d a t 45. However, t h i s C o u r t n o t e d 

t h a t , u n l i k e t h e p r e s e n t c a s e , " [ t ] h e q u e s t i o n w h e t h e r [ t h e 

p a t r o n ] has common-law c a u s e s o f a c t i o n a g a i n s t [ t h e r e t a i l e r ] 

t h a t a r e n o t p r i v a t e r i g h t s o f a c t i o n u n d e r t h e R e n t a l Tax 

S t a t u t e i s n o t b e f o r e u s . " 819 So. 2d a t 45 n.2. U l t i m a t e l y , 

t h i s C o u r t c o n c l u d e d t h a t t h e r e n t a l - t a x s t a t u t e d i d n o t 

p e r m i t a p r i v a t e c a u s e o f a c t i o n , and t h i s C o u r t a l s o 

e x p l i c i t l y f o u n d t h a t " [ t h e r e t a i l e r ] was a u t h o r i z e d by 

Alabama l a w t o p a s s a l o n g t h e r e n t a l t a x t o i t s c u s t o m e r s . " 

I d . a t 46. 

I n t h e p r e s e n t s i t u a t i o n , G i l m e r f i r s t a l l e g e s t h a t h e r 

b r e a c h - o f - c o n t r a c t c l a i m a r i s e s f r o m h e r c o n t r a c t w i t h 

C r e s t v i e w t o p r o v i d e t h e f u n e r a l and b u r i a l s e r v i c e s f o r h e r 

h u s b a n d , n o t f r o m § 34-13-112. G i l m e r c o n t e n d s t h a t i t was 

n e c e s s a r y t o r e f e r e n c e § 34-13-112 t o show t h a t t h e c o n t r a c t 

had been b r e a c h e d , b u t t h e s o u r c e o f h e r c l a i m , she s a y s , i s 

t h e c o n t r a c t . "A p l a i n t i f f can e s t a b l i s h a b r e a c h - o f - c o n t r a c t 

c l a i m by s h o w i n g '(1) t h e e x i s t e n c e o f a v a l i d c o n t r a c t 

b i n d i n g t h e p a r t i e s i n t h e a c t i o n , (2) h i s own p e r f o r m a n c e 

u n d e r t h e c o n t r a c t , (3) t h e d e f e n d a n t ' s n o n p e r f o r m a n c e , and 
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(4) damages.'" S t a t e Farm F i r e & Cas. Co. v. S l a d e , 747 So. 2d 

293, 303 ( A l a . 1999) ( q u o t i n g S o u t h e r n Med. H e a l t h S y s . , I n c . 

v. Vaughn, 669 So. 2d 98, 99 ( A l a . 1 9 9 5 ) ) . G i l m e r p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t she had e n t e r e d i n t o a c o n t r a c t w i t h 

C r e s t v i e w t o p r o v i d e f u n e r a l and b u r i a l s e r v i c e s f o r h e r 

d e c e a s e d h u s b a n d and t h a t p a r t o f t h a t c o n t r a c t u a l agreement 

was an " A u t h o r i z a t i o n t o Embalm and P r e p a r e " document. T h i s 

document e x p l i c i t l y a u t h o r i z e d C r e s t v i e w t o embalm h e r 

h u s b a n d ' s body u s i n g o n l y t h e s e r v i c e s o f p e o p l e who a r e 

" a l l o w e d t o p e r f o r m s u c h work u n d e r a p p l i c a b l e l a w . " G i l m e r 

c l a i m s t h a t t h e a p p l i c a b l e l a w was n o t f o l l o w e d when h e r 

h u s b a n d ' s body was embalmed and, t h u s , t h a t a s p e c i f i c w r i t t e n 

p r o v i s i o n o f t h e c o n t r a c t was b r e a c h e d . A l t h o u g h i t i s 

n e c e s s a r y f o r G i l m e r t o d e m o n s t r a t e t h a t h e r h u s b a n d ' s body 

was n o t embalmed p u r s u a n t t o § 34-13-112 o r some o t h e r 

" a p p l i c a b l e l a w " i n o r d e r t o p u r s u e h e r b r e a c h - o f - c o n t r a c t 

c l a i m , t h i s c l a i m stems f r o m a r e f e r e n c e t o and c o n s t r u c t i o n 

o f t h e c o n t r a c t i t s e l f , n o t § 34-13-112. T h e r e f o r e , t h e t r i a l 

c o u r t e r r e d i n e n t e r i n g a summary judgment f o r t h e d e f e n d a n t s 

on G i l m e r ' s b r e a c h - o f - c o n t r a c t c l a i m b a s e d on t h e argument 

t h a t t h e c l a i m i s b a s e d s o l e l y on § 34-13-112. 
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G i l m e r n e x t a r g u e s t h a t h e r s u p p r e s s i o n c l a i m i s n o t 

b a s e d on § 34-13-112. 

"To make o u t a s u p p r e s s i o n c l a i m , a p l a i n t i f f must 
show t h a t t h e d e f e n d a n t had a d u t y t o d i s c l o s e a 
m a t e r i a l f a c t and f a i l e d t o do s o , t h a t t h e 
c o n c e a l m e n t o r f a i l u r e t o d i s c l o s e i n d u c e d t h e 
p l a i n t i f f t o a c t , and t h a t t h e p l a i n t i f f s u f f e r e d 
a c t u a l damage as a r e s u l t . H i n e s v. R i v e r s i d e 
C h e v r o l e t - O l d s , I n c . , 655 So. 2d 909, 918 ( A l a . 
1 9 9 4 ) . One may be l i a b l e f o r s u p p r e s s i o n o n l y i f he 
has k n o wledge o f t h e f a c t a l l e g e d l y s u p p r e s s e d and 
o n l y i f he i s u n d e r a d u t y t o d i s c l o s e . A d u t y t o 
d i s c l o s e may a r i s e f r o m a c o n f i d e n t i a l r e l a t i o n s h i p , 
f r o m a r e q u e s t f o r i n f o r m a t i o n , o r f r o m t h e 
c i r c u m s t a n c e s o f t h e c a s e . I d . ; § 6-5-102, A l a . Code 
1975. ' I f a p l a i n t i f f o f f e r s e v i d e n c e o f p a r t i c u l a r 
c i r c u m s t a n c e s c r e a t i n g an i n f e r e n c e t h a t t h e 
d e f e n d a n t s h o u l d have d i s c l o s e d c e r t a i n m a t e r i a l 
f a c t s , t h e n w h e t h e r t h e d e f e n d a n t had a d u t y t o 
communicate t h o s e f a c t s i s f o r t h e j u r y t o 
d e t e r m i n e . ' H i n e s , s u p r a , a t 918." 

L a C o s t e v. SCI Alabama F u n e r a l S e r v s . , I n c . , 689 So. 2d 76, 

79-80 ( A l a . C i v . App. 1 9 9 6 ) . 

A g a i n , t h e q u e s t i o n w h e t h e r G i l m e r has p r e s e n t e d 

s u b s t a n t i a l e v i d e n c e o f e a c h e l e m e n t o f h e r s u p p r e s s i o n c l a i m 

i s n o t b e f o r e t h i s C o u r t . T h i s C o u r t need o n l y d e c i d e w h e t h e r 

G i l m e r ' s s u p p r e s s i o n c l a i m a r i s e s f r o m § 34-13-112. G i l m e r 

a l l e g e s t h a t t h e d e f e n d a n t s c o n c e a l e d o r f a i l e d t o d i s c l o s e 

t h e f a c t t h a t h e r h u s b a n d ' s body w o u l d n o t be embalmed by a 

l i c e n s e d embalmer and t h a t t h i s c o n c e a l m e n t o r f a i l u r e t o 
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d i s c l o s e i n d u c e d h e r t o e n t e r i n t o a c o n t r a c t w i t h C r e s t v i e w 

f o r f u n e r a l and b u r i a l s e r v i c e s t h a t she w o u l d n o t have 

e n t e r e d i n t o i f she w o u l d have known t h a t a l i c e n s e d embalmer 

w o u l d n o t be a v a i l a b l e t o embalm h e r h u s b a n d ' s body. We h o l d 

t h a t t h i s a l l e g a t i o n o r i g i n a t e s f r o m t h e d e f e n d a n t s ' a l l e g e d 

f a i l u r e t o f u l f i l l t h e i r d u t y t o d i s c l o s e t o G i l m e r c e r t a i n 

f a c t s t h a t were known t o them. T h i s d u t y may o r i g i n a t e f r o m 

a c o n f i d e n t i a l r e l a t i o n s h i p b e tween t h e p a r t i e s o r f r o m t h e 

p a r t i c u l a r c i r c u m s t a n c e s o f t h i s c a s e , b u t t h e d u t y t o 

d i s c l o s e does n o t o r i g i n a t e f r o m § 34-13-112. T h e r e f o r e , t h e 

t r i a l c o u r t e r r e d i n e n t e r i n g a summary judgment f o r t h e 

d e f e n d a n t s on G i l m e r ' s s u p p r e s s i o n c l a i m b a s e d on t h e argument 

t h a t t h e c l a i m i s b a s e d s o l e l y on § 34-13-112. 

N e x t , G i l m e r a l l e g e s t h a t h e r t o r t - o f - o u t r a g e c l a i m i s 

n o t b a s e d on § 34-13-112. I n o r d e r t o r e c o v e r on t h i s c l a i m , 

G i l m e r must d e m o n s t r a t e t h a t t h e d e f e n d a n t s ' c o n d u c t " ' ( 1 ) was 

i n t e n t i o n a l o r r e c k l e s s ; (2) was e x t r e m e and o u t r a g e o u s ; and 

(3) c a u s e d e m o t i o n a l d i s t r e s s so s e v e r e t h a t no r e a s o n a b l e 

p e r s o n c o u l d be e x p e c t e d t o e n d u r e i t . ' " P o t t s v. Hayes, 771 

So. 2d 462, 465 ( A l a . 2000) ( q u o t i n g G r e e n T r e e A c c e p t a n c e , 

I n c . v. S t a n d r i d g e , 565 So. 2d 38 , 44 ( A l a . 1 990 ) ) . T h i s 
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C o u r t has r e c o g n i z e d t h e t o r t o f o u t r a g e i n t h e f a m i l y - b u r i a l 

c o n t e x t . W h i t t v. H u l s e y , 519 So. 2d 901 ( A l a . 1 9 8 7 ) . 

G i l m e r c l a i m s t h a t t h e f o l l o w i n g c o n d u c t by t h e 

d e f e n d a n t s was e x t r e m e and o u t r a g e o u s : "(1) [Her h u s b a n d ' s ] 

body b e i n g embalmed by someone w i t h o u t p r o p e r a u t h o r i z a t i o n 

and [ w i t h o u t ] Faye G i l m e r ' s c o n s e n t , (2) t h e u n j u s t i f i e d 

r u s h i n g o f t h e g r a v e s i d e s e r v i c e , (3) t h e p l a c e m e n t o f [ h e r 

h u s b a n d ' s ] body i n t h e wrong d i r e c t i o n , and (4) a t t e m p t i n g t o 

c o v e r - u p t h e w r o n g f u l c o n d u c t by l y i n g t o Faye G i l m e r and 

p r o v i d i n g h e r w i t h f a l s e and m i s l e a d i n g d o c u m e n t s . " G i l m e r ' s 

b r i e f , a t 35. T h i s C o u r t need n o t d e c i d e w h e t h e r any o f t h i s 

s p e c i f i c c o n d u c t i s a c t i o n a b l e as t h e t o r t o f o u t r a g e b e c a u s e , 

as p r e v i o u s l y n o t e d , t h a t i s s u e was n o t r a i s e d i n t h e summary-

judgment m o t i o n . T h i s C o u r t need d e c i d e o n l y w h e t h e r G i l m e r ' s 

t o r t - o f - o u t r a g e c l a i m a r i s e s f r o m § 34-13-112. To t h e e x t e n t 

t h a t G i l m e r b a s e s h e r t o r t - o f - o u t r a g e c l a i m on t h e a l l e g e d 

r u s h i n g o f t h e g r a v e s i d e s e r v i c e , t h e a l l e g e d b u r i a l o f h e r 

h u s b a n d ' s c a s k e t i n t h e wrong d i r e c t i o n , o r t h e d e f e n d a n t s ' 

a l l e g e d c o n d u c t i n a t t e m p t i n g t o c o v e r up p r i o r w r o n g f u l 

c o n d u c t , t h e t o r t - o f - o u t r a g e c l a i m i s c o m p l e t e l y i n d e p e n d e n t 

o f § 34-13-112. C o n s i d e r a t i o n o f w h e t h e r t h e d e f e n d a n t s ' 
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c o n d u c t i s o u t r a g e o u s w o u l d be r e s o l v e d w i t h o u t any r e f e r e n c e 

t o § 34-13-112. To t h e e x t e n t t h a t G i l m e r ' s t o r t - o f - o u t r a g e 

c l a i m i s b a s e d on h e r a l l e g a t i o n t h a t h e r h u s b a n d ' s body was 

embalmed w i t h o u t p r o p e r a u t h o r i z a t i o n o r c o n s e n t , t h e c l a i m 

a r i s e s f r o m t h e d e f e n d a n t s ' c o n d u c t and t h e c o n t r a c t b e tween 

t h e p a r t i e s , n o t f r o m § 34-13-112. T h e r e f o r e , t h e t r i a l c o u r t 

e r r e d i n e n t e r i n g a summary judgment f o r t h e d e f e n d a n t s on 

G i l m e r ' s t o r t - o f - o u t r a g e c l a i m b a s e d on t h e d e f e n d a n t s ' 

argument t h a t t h a t c l a i m i s b a s e d s o l e l y on § 34-13-112. 

F i n a l l y , G i l m e r a r g u e s t h a t h e r n e g l i g e n t - s u p e r v i s i o n 

c l a i m a g a i n s t C r e s t v i e w and J o n e s i s n o t b a s e d s o l e l y on § 34-

13-112. G i l m e r a l l e g e s t h a t t h i s c l a i m i s p r e d i c a t e d on 

C r e s t v i e w and J o n e s ' s f a i l u r e t o s u p e r v i s e t h e a c t i v i t i e s o f 

T a u l and C a l d w e l l . S p e c i f i c a l l y , G i l m e r a l l e g e s : 

" T here i s ample e v i d e n c e t h a t C r e s t v i e w and Sonny 
J o n e s c o n d o n e d B a r r y T a u l ' s p r a c t i c e o f p e r s o n a l l y 
e m b alming b o d i e s when B i l l y G r o v e s was a b s e n t . ... 
C r e s t v i e w and Sonny J o n e s knew, o r s h o u l d have 
known, t h a t a l i c e n s e d embalmer had n o t been engaged 
on an i n d e p e n d e n t - c o n t r a c t o r b a s i s , t o ' f i l l i n ' f o r 
B i l l y G r o v e s d u r i n g h i s e x t e n d e d m e d i c a l l e a v e . 
T h e r e was a c o m p l e t e f a i l u r e t o s u p e r v i s e B a r r y T a u l 
so t h a t he u n d e r s t o o d t h a t he was n o t t o embalm 
b o d i e s s i n c e he was n o t a u t h o r i z e d t o p r o v i d e 
e m b alming s e r v i c e s u n d e r Alabama l a w . ... 
R e f e r e n c e s t o s t a t u t o r y p r o v i s i o n s m e r e l y p r o v i d e 
d e f i n i t i o n a l i n f o r m a t i o n t o show how t h e r e was a 
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f a i l u r e t o p r o p e r l y s u p e r v i s e B a r r y T a u l and Meg 
C a l d w e l l . " 

G i l m e r ' s b r i e f , a t 46. 

C o n t r a r y t o G i l m e r ' s a s s e r t i o n , G i l m e r ' s n e g l i g e n t -

s u p e r v i s i o n c l a i m i s b a s e d s o l e l y on a v i o l a t i o n o f § 34-13¬

112. To p r o v e a c l a i m o f n e g l i g e n t s u p e r v i s i o n , a p l a i n t i f f 

must show t h a t t h e e m p l o y e r knew, o r i n t h e e x e r c i s e o f 

o r d i n a r y c a r e s h o u l d have known, t h a t i t s e m p l o y e e was 

i n c o m p e t e n t . A r m s t r o n g Bus. S e r v s . , I n c . v. AmSouth Bank, 817 

So. 2d 665, 682 ( A l a . 2 0 0 1 ) . The o n l y e v i d e n c e G i l m e r 

p r e s e n t e d t o d e m o n s t r a t e t h e i n c o m p e t e n c e o f a C r e s t v i e w 

e m ployee i s t h e e v i d e n c e i n d i c a t i n g t h a t T a u l p e r f o r m e d 

e mbalming s e r v i c e s w h i l e he was n o t l i c e n s e d o r p e r f o r m i n g 

" under a l i c e n s e d embalmer," i n v i o l a t i o n o f § 34-13-112. 

T h e r e f o r e , t h e n e g l i g e n t - s u p e r v i s i o n c l a i m i s b a s e d s o l e l y on 

a v i o l a t i o n o f t h e s t a t u t e ; t h u s , a summary judgment f o r 

C r e s t v i e w and J o n e s on t h i s c l a i m i s p r o p e r . 

G i l m e r does n o t s p e c i f i c a l l y d i s c u s s h e r n e g l i g e n c e 

a n d / o r w a n t o n n e s s c l a i m i n h e r b r i e f t o t h i s C o u r t . N e i t h e r 

does she s p e c i f i c a l l y e x p l a i n why t h i s c l a i m does n o t a r i s e 

f r o m § 34-13-112. T h e r e f o r e , G i l m e r w a i v e s any argument 

c o n c e r n i n g t h i s c l a i m , and t h e d e f e n d a n t s a r e e n t i t l e d t o a 
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summary judgment on t h i s c l a i m . See T u c k e r v. 

C u l l m a n - J e f f e r s o n C o u n t i e s Gas D i s t . , 864 So. 2d 317, 319 

( A l a . 2003) ("'An a p p e a l s c o u r t w i l l c o n s i d e r o n l y t h o s e 

i s s u e s p r o p e r l y d e l i n e a t e d as s u c h , and no m a t t e r w i l l be 

c o n s i d e r e d on a p p e a l u n l e s s p r e s e n t e d and a r g u e d i n b r i e f . ' " 

( q u o t i n g B r a x t o n v. S t e w a r t , 539 So. 2d 284, 286 ( A l a . C i v . 

App. 1 988 ), c i t i n g i n t u r n Ex p a r t e R i l e y , 464 So. 2d 92 ( A l a . 

1 9 8 5 ) ) ) . 

F i n a l l y , we r e c o g n i z e t h a t J o n e s has f i l e d a b r i e f on 

a p p e a l s e p a r a t e f r o m t h e j o i n t b r i e f f i l e d by C r e s t v i e w , T a u l , 

and C a l d w e l l . I n h i s i n d i v i d u a l b r i e f , J o n e s a d o p t s a l l t h e 

a r g u m e n t s s e t f o r t h by C r e s t v i e w b u t , a d d i t i o n a l l y , J o n e s 

a r g u e s t h a t he c a n n o t be h e l d p e r s o n a l l y l i a b l e f o r any o f t h e 

a l l e g e d t o r t s o f C r e s t v i e w . B e f o r e t h i s C o u r t , G i l m e r 

m e n t i o n s J o n e s o n l y when d i s c u s s i n g h e r n e g l i g e n t - s u p e r v i s i o n 

c l a i m , and she p r e s e n t s no o t h e r argument as t o why t h e 

summary judgment f o r J o n e s s h o u l d be r e v e r s e d r e g a r d i n g any 

o t h e r c l a i m . C o n s e q u e n t l y , i n l i g h t o f o u r e a r l i e r 

d i s p o s i t i o n o f t h e n e g l i g e n t - s u p e r v i s i o n c l a i m , we a f f i r m t h e 

t r i a l c o u r t ' s summary judgment i n f a v o r o f J o n e s on a l l 

c l a i m s . 
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C o n c l u s i o n 

We a f f i r m t h e summary judgment f o r J o n e s on a l l c l a i m s , 

and we a f f i r m t h e summary judgment f o r C r e s t v i e w on G i l m e r ' s 

n e g l i g e n t - s u p e r v i s i o n c l a i m a g a i n s t i t and f o r a l l t h e 

d e f e n d a n t s on h e r n e g l i g e n c e a n d / o r w a n t o n n e s s c l a i m s . We 

r e v e r s e t h e summary judgment f o r C r e s t v i e w , T a u l , and C a l d w e l l 

as t o G i l m e r ' s b r e a c h - o f - c o n t r a c t , s u p p r e s s i o n , and t o r t - o f -

o u t r a g e c l a i m s . We remand t h i s c a s e f o r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

L y o n s , W o o d a l l , S t u a r t , S m i t h , B o l i n , P a r k e r , and Shaw, 

J J . , c o n c u r . 

Cobb, C . J . , and Murdock, J . , c o n c u r i n p a r t and d i s s e n t 

i n p a r t . 
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MURDOCK, J u s t i c e ( c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t ) . 

I c o n c u r i n t h e main o p i n i o n t o t h e e x t e n t i t r e v e r s e s 

t h e t r i a l c o u r t ' s d i s m i s s a l 3 o f G i l m e r ' s c l a i m s a l l e g i n g 

b r e a c h o f c o n t r a c t and t h e t o r t s o f s u p p r e s s i o n and o u t r a g e . 

3The main o p i n i o n t r e a t s t h e t r i a l c o u r t ' s judgment as a 
summary judgment b e c a u s e o f t h e t r i a l c o u r t ' s s t a t e m e n t t h a t 
i t c o n s i d e r e d e v i d e n c e i n g r a n t i n g t h e d e f e n d a n t s ' d a y - o f -
t r i a l R u l e 1 2 ( b ) ( 6 ) , A l a . R. C i v . P., m o t i o n . I do n o t see 
what e v i d e n c e t h e t r i a l c o u r t p r o p e r l y c o u l d have c o n s i d e r e d 
i n d e c i d i n g t h a t m o t i o n , however. That m o t i o n was e x p r e s s l y 
f i l e d by t h e d e f e n d a n t s as a " m o t i o n t o d i s m i s s " u n d e r R u l e 
1 2 ( b ) ( 6 ) and c l e a r l y s o u g h t r e l i e f on o n l y one t h e o r y : t h e 
p u r e l y l e g a l q u e s t i o n w h e t h e r t h e c l a i m s , as a l l e g e d i n t h e 
c o m p l a i n t , made f o r c o g n i z a b l e c l a i m s f o r r e l i e f u n d e r Alabama 
l a w . I t h e r e f o r e c a n n o t v i e w t h e t r i a l c o u r t ' s o r d e r as 
a n y t h i n g o t h e r t h a n what i t n e c e s s a r i l y was: a judgment o f 
d i s m i s s a l f o r f a i l u r e t o s t a t e a c l a i m . A l t h o u g h a summary 
judgment can be b a s e d on a p u r e l y l e g a l i s s u e , even t h e 
i n c o g n i z a b i l i t y o f an a s s e r t e d c l a i m ("no g e n u i n e i s s u e as t o 
any m a t e r i a l f a c t and ... t h e m o v i n g p a r t y i s e n t i t l e d t o a 
j udgment as a m a t t e r o f l a w , " R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P . ) , 
t o t r e a t t h e m o t i o n as a m o t i o n f o r a summary judgment i n t h i s 
p a r t i c u l a r c a s e i s , i n my v i e w , m i s l e a d i n g and r i s k s 
c o n f u s i o n . 

Even i f t h e t r i a l c o u r t ' s r u l i n g i s t o be r e f e r r e d t o , as 
i t i s by t h e m a j o r i t y , as a "summary j u d g m e n t , " i t i s c l e a r 
t h a t t h e c o u r t ' s r u l i n g was b a s e d on o n l y a s i n g l e i s s u e , t h e 
s o l e i s s u e b e f o r e i t a t t h e t i m e i t r u l e d , i . e . , t h e p u r e l y 
l e g a l q u e s t i o n w h e t h e r t h e v a r i o u s c l a i m s f o r r e l i e f as s e t 
o u t i n t h e c o m p l a i n t amounted t o a l l e g a t i o n s o f p e r se 
l i a b i l i t y r e s u l t i n g f r o m t h e v i o l a t i o n o f t h e l i c e n s i n g 
s t a t u t e o r , i n s t e a d , c o g n i z a b l e a l l e g a t i o n s o f v i o l a t i o n s o f 
common-law d u t i e s . As d i s c u s s e d b e l o w , t h e " a p p e l l a n t ' s 
b r i e f " f i l e d i n t h i s C o u r t by G i l m e r c l e a r l y r e s p o n d s t o t h i s 
s o l e l e g a l i s s u e and does so f o r p u r p o s e s o f d e f e a t i n g i t w i t h 
r e s p e c t t o a l l t h e c l a i m s a s s e r t e d i n t h e c o m p l a i n t as 
amended. 
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I d i s s e n t f r o m t h e main o p i n i o n ' s a f f i r m a n c e o f t h e d i s m i s s a l 

o f G i l m e r ' s c l a i m s a l l e g i n g w r o n g f u l s u p e r v i s i o n , n e g l i g e n c e , 

and w a n t o n n e s s and t h e d i s m i s s a l o f a l l G i l m e r ' s c l a i m s 

a g a i n s t J o n e s . 

A. V i a b i l i t y o f G i l m e r ' s W r o n g f u l - S u p e r v i s i o n , 
N e g l i g e n c e , and Wantonness C l a i m s 

The main o p i n i o n c o r r e c t l y e x p l a i n s why G i l m e r ' s b r e a c h -

o f - c o n t r a c t c l a i m , s u p p r e s s i o n c l a i m , and t o r t - o f - o u t r a g e 

c l a i m , t h o u g h e a c h i s u l t i m a t e l y d e p e n d e n t f o r i t s s u c c e s s on 

t h e f a c t t h a t t h e embalmer was n o t p r o p e r l y l i c e n s e d , do n o t 

c o n s t i t u t e " p e r s e " c a u s e s o f a c t i o n f o r t h e v i o l a t i o n o f t h e 

l i c e n s i n g s t a t u t e , § 34-13-112, A l a . Code 1975. I do n o t see 

why t h e same r e a s o n i n g t h e main o p i n i o n a p p l i e s t o t h e s e t h r e e 

c l a i m s does n o t a p p l y w i t h e q u a l f o r c e and e f f e c t t o G i l m e r ' s 

c l a i m t h a t C r e s t v i e w and J o n e s engaged i n n e g l i g e n t o r 

w r o n g f u l s u p e r v i s i o n 4 and t h a t , as a r e s u l t , someone i n t h e i r 

e m ploy who was n o t l i c e n s e d t o p e r f o r m embalming s e r v i c e s 

embalmed t h e body o f G i l m e r ' s h u s b a n d . The gravamen o f t h i s 

l a t t e r c l a i m , i n s o f a r as t h e damages a s p e c t , i s n o t t h a t t h e 

4 I n what i s h e r e i n a f t e r r e f e r r e d t o a G i l m e r ' s " w r o n g f u l -
s u p e r v i s i o n " c l a i m , t h e c o m p l a i n t a l l e g e s t h a t C r e s t v i e w and 
J o n e s " n e g l i g e n t l y , w i l l f u l l y a n d / o r w a n t o n l y h i r e d , t r a i n e d 
a n d / o r s u p e r v i s e d " t h e o t h e r s t a f f o f C r e s t v i e w . 
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embalming n e c e s s a r i l y was done " i n c o m p e t e n t l y , " b u t r a t h e r 

t h a t G i l m e r has s u f f e r e d m e n t a l a n g u i s h f r o m t h e u n c e r t a i n t i e s 

and d o u b t s , i n c l u d i n g t h e l o s s o f t r u s t and p e a c e o f m ind, 

r e s u l t i n g f r o m k n o w i n g t h a t someone embalmed h e r h u s b a n d ' s 

body who was n o t p r o p e r l y l i c e n s e d t o do s o . C r e s t v i e w and 

J o n e s ' s w r o n g f u l s u p e r v i s i o n , a c c o r d i n g t o t h i s c l a i m , a l l o w e d 

t h i s t o happen. 

The main o p i n i o n r e l i e s on t h e f a c t t h a t , i n t h e n o r m a l 

n e g l i g e n t o r w r o n g f u l - s u p e r v i s i o n c l a i m , t h e a c t t h a t d i r e c t l y 

c a u s e s i n j u r y t o t h e p l a i n t i f f i s t h e i n c o m p e t e n t p e r f o r m a n c e 

o f employment d u t i e s by an e mployee -- t h u s t h e p r i n c i p l e 

e s p o u s e d i n t h e main o p i n i o n t h a t , i n o r d e r t o make ou t a 

n e g l i g e n t - s u p e r v i s i o n c l a i m , t h e e m p l o y e r must have known (or 

r e a s o n a b l y s h o u l d have known) o f t h e e m p l o y e e ' s i n c o m p e t e n c e . 

So. 3d a t ( c i t i n g A r m s t r o n g Bus. S e r v s . , I n c . v. 

AmSouth Bank, 817 So. 2d 665, 682 ( A l a . 2 0 0 1 ) ) . H e r e , b e c a u s e 

t h e d i r e c t c a u s e o f i n j u r y t o G i l m e r i s n o t t h a t t h e e m balming 

was done i n c o m p e t e n t l y , b u t r a t h e r t h a t i t was done by someone 

n o t p r o p e r l y l i c e n s e d , what must be shown i s t h a t t h e e m p l o y e r 

knew (or r e a s o n a b l y s h o u l d have known) t h a t t h e e mployee 

p e r f o r m i n g t h e e mbalming was n o t l i c e n s e d . To t h e same e x t e n t 
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C r e s t v i e w and J o n e s knew o r s h o u l d have known t h i s f a c t f o r 

p u r p o s e s o f t h e t o r t t h e o r i e s o f s u p p r e s s i o n and o u t r a g e , as 

t o w h i c h t h e main o p i n i o n r e v e r s e s t h e judgment f o r t h e 

d e f e n d a n t s , t h e y knew o r s h o u l d have known t h i s f a c t f o r 

p u r p o s e s o f t h e w r o n g f u l - s u p e r v i s i o n t h e o r y . 

I am o f t h e same v i e w w i t h r e s p e c t t o what t h e main 

o p i n i o n r e f e r s t o as G i l m e r ' s " c l a i m o f n e g l i g e n c e a n d / o r 

w a n t o n n e s s . " C l e a r l y , t h i s c l a i m a l s o a r i s e s f r o m common-law 

p r i n c i p l e s and n o t p e r se f r o m t h e v i o l a t i o n o f t h e l i c e n s i n g 

s t a t u t e . 

I n a d d i t i o n , u n l i k e t h e main o p i n i o n , I c o n c l u d e t h a t 

G i l m e r ' s b r i e f s u f f i c i e n t l y p r e s e n t s t h e v i a b i l i t y o f t h e s e 

c l a i m s t o t h i s C o u r t . G i l m e r a r g u e s t h a t she "does n o t a s s e r t 

any p r i v a t e c a u s e o f a c t i o n b a s e d s o l e l y on B a r r y T a u l ' s non-

l i c e n s u r e s t a t u s . " I n t h e s e c t i o n o f h e r b r i e f t i t l e d 

" C r e s t v i e w ' s ' L e g a l ' A r g u m e n t s , " she t a k e s on and e x p o s i t s 

numerous c a s e s c i t e d by C r e s t v i e w f o r t h e p r o p o s i t i o n t h a t 

G i l m e r i s " m e r e l y c l a i m i n g ' n e g l i g e n c e p e r s e ' f o r t h e 

s t a t u t o r y v i o l a t i o n s . " Much o f G i l m e r ' s d i s c u s s i o n o f t h e s e 

c a s e s and t h e c a s e s she d i s c u s s e s i n t h e s e c t i o n o f h e r b r i e f 

t i t l e d "More A p p l i c a b l e Case Law" s u p p o r t s t h e v i e w t h a t h e r 
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n e g l i g e n c e / w a n t o n n e s s c l a i m i s b a s e d on w e l l - e s t a b l i s h e d 

common-law p r i n c i p l e s and i s n o t a p e r se c a u s e o f a c t i o n 

d e r i v e d m e r e l y f r o m t h e f a c t t h a t t h e embalmer was n o t 

l i c e n s e d u n d e r t h e s t a t u t e . 

Among o t h e r t h i n g s , G i l m e r d i s c u s s e s K n i g h t v. B u r n s , 

K i r k l e y & W i l l i a m s C o n s t r u c t i o n Co., 331 So. 2d 651 ( A l a . 

1 9 7 6 ) , and M u r r a y v. Alabama Power Co., 413 So. 2d 1109 ( A l a . 

1 9 8 2 ) , f o r t h e p r o p o s i t i o n t h a t , " w h i l e a s t a t u t o r y v i o l a t i o n 

u s u a l l y does n o t c r e a t e a new remedy o r c o n s t i t u t e n e g l i g e n c e 

p e r s e , a s t a t u t o r y v i o l a t i o n ... may a i d i n s h o w i n g t h e 

w r o n g f u l n e s s o f a p a r t y ' s c o n d u c t . " (Emphasis added.) F o r 

e x a m p l e , G i l m e r c i t e s K n i g h t f o r t h e p r o p o s i t i o n t h a t " [ a ] s t o 

a t r a d i t i o n a l common-law n e g l i g e n c e - b a s e d c a u s e o f a c t i o n , " 

t h e f e d e r a l r e g u l a t i o n s a t i s s u e i n t h a t c a s e c o u l d be 

a d m i s s i b l e i n d e t e r m i n i n g t h e s t a n d a r d o f c a r e . She t h e n 

c o n c l u d e s t h a t " r e f e r e n c e s t o a p p l i c a b l e s t a t u t o r y p r o v i s i o n s 

may a s s i s t t h e j u r y i n d e c i d i n g t h e w r o n g f u l n e s s o f a p a r t y ' s 

c o n d u c t u n d e r t h e p a r t i c u l a r c i r c u m s t a n c e s " and t h a t 

" s t a t u t o r y r e f e r e n c e s e s t a b l i s h t h a t C r e s t v i e w and t h e 

i n d i v i d u a l d e f e n d a n t s f u l l y a p p r e c i a t e d t h e w r o n g f u l n e s s o f 
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t h e i r c o n d u c t i n a l l o w i n g B a r r y T a u l t o embalm J a c k G i l m e r ' s 

body and t h e o u t r a g e o u s n e s s o f t h e a t t e m p t e d c o v e r - u p . " 

B a s e d on t h e f o r e g o i n g , I d i s s e n t as t o t h e main 

o p i n i o n ' s d i s p o s i t i o n o f G i l m e r ' s w r o n g f u l - s u p e r v i s i o n c l a i m 

and h e r c l a i m s a l l e g i n g n e g l i g e n c e and w a n t o n n e s s . 

C o n s e q u e n t l y , I a l s o d i s s e n t f r o m t h e main o p i n i o n ' s d e c i s i o n 

t o a f f i r m t h e judgment i n f a v o r o f J o n e s " [ i ] n l i g h t o f [ i t s ] 

e a r l i e r d i s p o s i t i o n o f t h e n e g l i g e n t - s u p e r v i s i o n c l a i m . " 

So. 3d a t . 

B. The D i s m i s s a l o f " A l l C l a i m s " A g a i n s t J o n e s 

I n a d d i t i o n , I must d i s s e n t f r o m t h e main o p i n i o n ' s 

d e c i s i o n t o a f f i r m t h e t r i a l c o u r t ' s " d i s m i s s a l " o f " a l l 

c l a i m s " a g a i n s t J o n e s . 

I n o t e f i r s t t h a t e a c h c o u n t o f t h e c o m p l a i n t , as amended 

-- i n c l u d i n g t h e c o u n t s a l l e g i n g s u p p r e s s i o n , n e g l i g e n c e 

a n d / o r w a n t o n n e s s , t h e t o r t o f o u t r a g e , and w r o n g f u l 

s u p e r v i s i o n -- a l l e g e s t h a t J o n e s (as w e l l as e a c h o f t h e 

o t h e r d e f e n d a n t s ) d i r e c t l y c o m m i t t e d t h e v a r i o u s wrongs 

a l l e g e d t h e r e i n . The c o m p l a i n t does n o t a l l e g e l i a b i l i t y on 
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t h e p a r t o f J o n e s u n d e r s u c h t h e o r i e s as r e s p o n d e a t s u p e r i o r 

o r a p i e r c i n g o f t h e c o r p o r a t e v e i l o f C r e s t v i e w . 5 

The d e f e n d a n t s ' j o i n t " M o t i o n t o D i s m i s s " was f i l e d on 

th e day t h e c a s e was s e t f o r t r i a l , May 8, 2006. T h i s m o t i o n 

was e x p r e s s l y f i l e d " p u r s u a n t t o R u l e 1 2 ( b ) ( 6 ) , " A l a . R. C i v . 

P. The s o l e g r o u n d f o r d i s m i s s a l p r e s e n t e d t o t h e t r i a l 

c o u r t i n t h i s m o t i o n was t h a t a l l G i l m e r ' s c l a i m s amounted t o 

n o t h i n g more t h a n i n c o g n i z a b l e a s s e r t i o n s o f p r i v a t e c a u s e s o f 

a c t i o n a r i s i n g " p e r s e " f r o m t h e v i o l a t i o n o f t h e l i c e n s i n g 

s t a t u t e . I t i s t h e t r i a l c o u r t ' s judgment g r a n t i n g t h i s 

m o t i o n f o r d i s m i s s a l t h a t c o n s t i t u t e s t h e judgment f r o m w h i c h 

t h e a p p e a l i s t a k e n i n t h i s c a s e . 

5As p a r t o f t h e September 2005 m o t i o n f o r a summary 
ju d g m e n t , J o n e s r a i s e d (1) t h e f a c t u a l i s s u e w h e t h e r he 
p e r s o n a l l y was i n v o l v e d i n t h e wrongs a l l e g e d i n t h e c o m p l a i n t 
and (2) t h e m i x e d q u e s t i o n o f l a w and f a c t w h e t h e r t h e 
c o r p o r a t e v e i l s h o u l d be p i e r c e d so as t o make him l i a b l e f o r 
th e a l l e g e d a c t s o f C r e s t v i e w . ( J o n e s was t h e p r e s i d e n t , t h e 
owner, and a d i r e c t o r o f C r e s t v i e w . ) G i l m e r s u c c e s s f u l l y 
d e f e n d e d a g a i n s t t h e s e a r g u m e n t s ; t h e m o t i o n was d e n i e d i n i t s 
e n t i r e t y by t h e t r i a l c o u r t . The i s s u e s r a i s e d by J o n e s i n 
t h i s e a r l i e r , d e f e a t e d summary-judgment m o t i o n were n o t 
r e a s s e r t e d by J o n e s i n t h e May 2006 " M o t i o n t o D i s m i s s , " t h e 
g r a n t i n g o f w h i c h i s t h e s u b j e c t o f t h e p r e s e n t a p p e a l . See, 
e.g., M i t c h e l l v. F o l m a r & A s s o c s . , L L P , 854 So. 2d 1115, 1116 
( A l a . 2 0 0 3 ) ; Fahey v. C.A.T.V. S u b s c r i b e r S e r v s . , I n c . , 568 
So. 2d 1219, 1222 ( A l a . 1 9 9 0 ) ; L i n d v. U n i t e d P a r c e l S e r v . , 
I n c . , 254 F. 3d 1281, 1283-84 ( 1 1 t h C i r . 2 0 0 1 ) ; see g e n e r a l l y 
S u p e r s k a t e , I n c . v. N o l e n , 641 So. 2d 231 ( A l a . 1 9 9 4 ) . 
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The main o p i n i o n b e g i n s i t s e x p l a n a t i o n o f i t s d e c i s i o n 

t o u p h o l d t h e t r i a l c o u r t ' s d i s m i s s a l o f a l l c l a i m s a g a i n s t 

J o n e s by n o t i n g t h a t J o n e s has f i l e d a s e p a r a t e b r i e f i n t h i s 

C o u r t i n w h i c h he a r g u e s t h a t "he c a n n o t be h e l d p e r s o n a l l y 

l i a b l e f o r any o f t h e a l l e g e d t o r t s o f C r e s t v i e w . " So. 3d 

a t . T h i s i s t h e same argument J o n e s made t o t h e t r i a l 

c o u r t i n t h e f a i l e d September 2005 summary-judgment m o t i o n . 

See n o t e 5, s u p r a . ( J o n e s even a t t e m p t s t o b o l s t e r t h i s 

argument by r e f e r e n c e t o a s t a t e m e n t made i n G i l m e r ' s w r i t t e n 

r e s p o n s e t o t h e September 2005 summary-judgment m o t i o n as a 

c o n c e s s i o n -- an i m p r o p e r c h a r a c t e r i z a t i o n i n my v i e w -- t h a t 

J o n e s d i d n o t p a r t i c i p a t e i n t h e e v e n t s g i v i n g r i s e t o t h e 

t o r t - o f - o u t r a g e c l a i m . ) As has been n o t e d , t h i s g r o u n d f o r 

d i s m i s s a l o f t h e c l a i m s a g a i n s t J o n e s was n o t p r e s e n t e d t o t h e 

t r i a l c o u r t by t h e R u l e 1 2 ( b ) ( 6 ) m o t i o n f i l e d by t h e 

d e f e n d a n t s on t h e f i r s t day o f t r i a l , t h e judgment g r a n t i n g 

w h i c h i s t h e judgment f r o m w h i c h G i l m e r a p p e a l s . 

N o n e t h e l e s s , t h e f a c t r e m a i n s t h a t t h e t r i a l c o u r t d i d 

d i s m i s s a l l c l a i m s a g a i n s t J o n e s . C o n s e q u e n t l y , i t i s 

i n c u m b e n t upon G i l m e r , as t h e a p p e l l a n t , i f she w i s h e s t o 

a c h i e v e a r e v e r s a l o f t h e t r i a l c o u r t ' s d i s m i s s a l o f t h e 
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c l a i m s a l l e g e d i n h e r c o m p l a i n t a g a i n s t J o n e s , t o a r g u e i n h e r 

b r i e f t o t h i s C o u r t t h a t t h a t d i s m i s s a l was e r r o n e o u s . See 

S m i t h v. Mark Dodge, I n c . , 934 So. 2d 375, 380 ( A l a . 200 6) 

( n o t i n g t h a t we w i l l n o t r e v e r s e a t r i a l c o u r t ' s judgment on 

a g r o u n d n o t a r g u e d on a p p e a l ) ; T u c k e r v. N i c h o l s , 431 So. 2d 

1263, 1264 ( A l a . 1983) ( e x p l a i n i n g t h a t t h e a p p e l l a n t has an 

a f f i r m a t i v e d u t y o f s h o w i n g e r r o r upon t h e r e c o r d ) . The 

m a j o r i t y i s o f t h e v i e w t h a t G i l m e r has n o t made t h i s 

a r g ument, a t l e a s t n o t as t o a n y t h i n g o t h e r t h a n t h e t o r t o f 

w r o n g f u l s u p e r v i s i o n . I am o f t h e v i e w t h a t she h a s . 

The main o p i n i o n r e a s o n s as f o l l o w s : " G i l m e r m e n t i o n s 

J o n e s o n l y when d i s c u s s i n g h e r n e g l i g e n t - s u p e r v i s i o n c l a i m , 

and she p r e s e n t s no o t h e r argument as t o why t h e summary 

judgment f o r J o n e s s h o u l d be r e v e r s e d r e g a r d i n g any o t h e r 

c l a i m . " So. 3d a t . I b e l i e v e t h a t t h i s 

m i s c h a r a c t e r i z e s G i l m e r ' s b r i e f t o t h i s C o u r t and t h a t , i n 

f a c t , G i l m e r has p r e s e n t e d t h e o n l y argument she needs t o have 

p r e s e n t e d as t o why t h e t r i a l c o u r t ' s judgment s h o u l d be 

r e v e r s e d as t o a l l c l a i m s . 

G i l m e r b e g i n s h e r i n i t i a l b r i e f t o t h i s C o u r t as f o l l o w s : 

"The i s s u e r a i s e d i n t h i s a p p e a l i s w h e t h e r t h e t r i a l c o u r t 
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e r r o n e o u s l y g r a n t e d a R u l e 1 2 ( b ) ( 6 ) - b a s e d d i s m i s s a l o f t h e 

c o m p l a i n t as amended and a l l c a u s e s o f a c t i o n a s s e r t e d t h e r e i n 

b a s e d on t h e s o l e g r o u n d a s s e r t e d i n a m o t i o n t o d i s m i s s f i l e d 

on t h e m o r n i n g t h a t a t r i a l on t h e m e r i t s was t o commence." 

She t h e r e a f t e r f u l l y a d d r e s s e s t h i s s i n g u l a r i s s u e . As she 

s t a t e s , she does so as t o " a l l c a u s e s o f a c t i o n . " The 

a p p r o a c h she t a k e s t o do so i s t o t a k e up e a c h c a u s e o f 

a c t i o n , one a t a t i m e , n o t e a c h d e f e n d a n t , one a t a t i m e . 

S p e c i f i c a l l y , G i l m e r d i s c u s s e s why t h e gravamen o f e a c h 

c a u s e o f a c t i o n i s n o t , " p e r s e , " m e r e l y t h e v i o l a t i o n o f t h e 

s t a t u t e . I n so d o i n g , h e r f o c u s i s on what e a c h l e g a l t h e o r y 

e n t a i l s , n o t a g a i n s t whom she p l a n s t o p r o v e e a c h t h e o r y . 

C o n s e q u e n t l y , i t i s t r u e t h a t she does n o t m e n t i o n J o n e s by 

name i n r e s p e c t t o most o f t h e l e g a l t h e o r i e s . By t h e same 

t o k e n , however, she g e n e r a l l y does n o t a r g u e t h e l i a b i l i t y o f 

th e o t h e r d e f e n d a n t s by name i n r e s p e c t t o e a c h l e g a l t h e o r y . 

F o r e x a m p l e , i n G i l m e r ' s d i s c u s s i o n o f why h e r 

s u p p r e s s i o n c l a i m was n o t t a n t a m o u n t t o a p e r se c l a i m b a s e d 

upon a v i o l a t i o n o f t h e l i c e n s i n g s t a t u t e , she r e f e r s t o t h e 

u n d e r l y i n g f a c t t h a t " C r e s t v i e w e m p l o y e e s " knew, b u t 

s u p p r e s s e d , c e r t a i n m a t e r i a l f a c t s . The f a c t t h a t J o n e s i s 
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n o t a r g u e d by name t o have engaged i n s u p p r e s s i o n i s no more 

a g r o u n d o f w a i v e r o f t h a t t o r t as t o him t h a n i t i s t o any 

o t h e r s p e c i f i c d e f e n d a n t . G i l m e r does n o t t a k e on t h e t a s k o f 

a r g u i n g t h a t t h i s d e f e n d a n t o r t h a t d e f e n d a n t s h o u l d n o t have 

been d i s m i s s e d ; r a t h e r , she a r g u e s t h a t t h i s c l a i m and t h a t 

c l a i m , as a l l e g e d i n t h e c o m p l a i n t ( i . e . , as t o a l l t h e 

d e f e n d a n t s ) , s h o u l d n o t have been d i s m i s s e d f o r f a i l u r e t o 

s t a t e a c o g n i z a b l e c l a i m u n d e r Alabama l a w . 

G i l m e r ' s b r i e f t o t h i s C o u r t a d d r e s s e s t h e s o l e i s s u e 

p r e s e n t e d t o and d e c i d e d by t h e t r i a l c o u r t when i t e n t e r e d 

t h e d i s m i s s a l f r o m w h i c h G i l m e r now a p p e a l s -- w h e t h e r h e r 

c o m p l a i n t s e e k s t o r e c o v e r b a s e d on g e n e r a l common-law 

p r i n c i p l e s o r , i n s t e a d , f o r " p e r s e " c a u s e s o f a c t i o n d e r i v e d 

s t r i c t l y f r o m t h e v i o l a t i o n o f t h e l i c e n s i n g s t a t u t e . I n h e r 

b r i e f , G i l m e r d e f e n d s a l l c l a i m s a l l e g e d i n t h e c o m p l a i n t 

( i n c l u d i n g n e c e s s a r i l y as t h e y r e l a t e t o J o n e s ) a g a i n s t t h i s 

s o l e g r o u n d , a g r o u n d t h a t was n o t a p p l i e d by t h e t r i a l c o u r t 

t o J o n e s i n any manner o r d e g r e e d i f f e r e n t l y t h a n as t o a l l 

o t h e r d e f e n d a n t s . I n m e e t i n g and d e f e a t i n g t h i s g r o u n d , 

G i l m e r ' s b r i e f has done a l l i t needs t o do t o d e f e a t t h e 

s i n g l e b a s i s upon w h i c h t h e t r i a l c o u r t d i s m i s s e d a l l G i l m e r ' s 
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c l a i m s . I do n o t see t h a t G i l m e r ' s b r i e f i s a s o u r c e f o r any 

w a i v e r o f any o f t h e s e c l a i m s . 6 

Cobb, C . J . , c o n c u r s . 

6 G i l m e r may o r may n o t be a b l e t o e s t a b l i s h as a f a c t u a l 
m a t t e r t h a t J o n e s was p e r s o n a l l y i n v o l v e d i n some o f t h e 
t o r t i o u s c o n d u c t a l l e g e d o r t h a t t h e c o r p o r a t e v e i l s h o u l d be 
p i e r c e d t o make him l i a b l e f o r t h e b r e a c h - o f - c o n t r a c t o r t o r t 
c l a i m s . Such i s s u e s a r e n o t p r e s e n t e d by t h e judgment f r o m 
w h i c h t h e p r e s e n t a p p e a l i s t a k e n . 

39 


