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Board of Water & Sewer Commissioners of the C i t y of Mobile 

v. 

B i l l Harbert C o n s t r u c t i o n Company and Fe d e r a l Insurance 
Company 

Appeal from Mobile C i r c u i t Court 
(CV-99-3979) 

PER CURIAM. 

The B o a r d o f Water & Sewer C o m m i s s i o n e r s o f t h e C i t y o f 

M o b i l e ("the B o a r d " ) a p p e a l s f r o m a summary judgment i n f a v o r 

o f B i l l H a r b e r t C o n s t r u c t i o n Company ( " H a r b e r t " ) and 
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H a r b e r t ' s s u r e t y , F e d e r a l I n s u r a n c e Company ( " F e d e r a l " ) . The 

summary j u d g m e n t , w h i c h t h e t r i a l c o u r t c e r t i f i e d as f i n a l 

u n d e r R u l e 5 4 ( b ) , A l a . R. C i v . P., a d j u d i c a t e d c l a i m s made by 

t h e B o a r d a r i s i n g o u t o f H a r b e r t ' s p e r f o r m a n c e o f two 

c o n s t r u c t i o n p r o j e c t s f o r t h e B o a r d , as h e r e i n a f t e r 

d i s c u s s e d . 1 

I . F a c t u a l B a c k g r o u n d and P r o c e d u r a l H i s t o r y 

I n 1992, t h e B o a r d r e t a i n e d BCM C o n v e r s e , I n c . ("BCM"), 2 

t o p e r f o r m e n g i n e e r i n g and r e l a t e d c o n s u l t a t i o n s e r v i c e s f o r 

two p r o j e c t s a s s o c i a t e d w i t h t h e B o a r d ' s C l i f t o n C. W i l l i a m s 

W a s t e w a t e r T r e a t m e n t P l a n t . One p r o j e c t ( " P r o j e c t 15") 

i n v o l v e d , i n p a r t , t h e c o n s t r u c t i o n o f a l a r g e r e a c t o r b a s i n 

known as r e a c t o r b a s i n #2. 3 The o t h e r p r o j e c t ( " P r o j e c t 16") 

1 T h i s i s t h e B o a r d ' s s e c o n d a p p e a l i n t h i s c a s e . See  
B o a r d o f W a t er & Sewer Comm'rs o f M o b i l e v. B i l l H a r b e r t  
C o n s t r . Co., 870 So. 2d 699, 701 ( A l a . 2003) . The f i r s t 
a p p e a l c o n c e r n e d t h e i s s u e w h e t h e r t h e t r i a l c o u r t e r r e d i n 
d e n y i n g t h e B o a r d ' s m o t i o n t o a r b i t r a t e H a r b e r t ' s c l a i m s 
a g a i n s t i t . We h e l d t h a t i t d i d n o t . 

2BCM s u b s e q u e n t l y c h a n g e d names and o w n e r s h i p , b u t t h e 
c h a n g e s a r e n o t r e l e v a n t t o t h i s a p p e a l . 

3The r e a c t o r b a s i n i s a l a r g e c o n t a i n m e n t v e s s e l 
c o n s t r u c t e d o f p o u r e d c o n c r e t e w a l l s , w i t h a r o o f o f p r e - c a s t -
d o u b l e - T c o n c r e t e beams. The r e a c t o r b a s i n i n c l u d e d an 
o x y g e n - d i s s o l u t i o n s y s t e m f o r t h e p r o c e s s i n g o f w a s t e . The 
s y s t e m c o n s i s t e d , i n p a r t , o f s i x e l e c t r i c a e r a t o r s mounted on 
t o p o f t h e r e a c t o r b a s i n . The a e r a t o r s t u r n e d b l a d e s t h a t 
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i n v o l v e d m o d i f i c a t i o n s and i m p r o v e m e n t s t o a s l u d g e - t r e a t m e n t 

f a c i l i t y . BCM p r e p a r e d t h e p l a n s and s p e c i f i c a t i o n s f o r t h e 

p r o j e c t s , and t h e B o a r d t h e n r e q u e s t e d b i d s f o r t h e 

c o n s t r u c t i o n o f t h e p r o j e c t s . 

H a r b e r t b i d upon and was a w a r d e d t h e c o n s t r u c t i o n 

c o n t r a c t s f o r b o t h P r o j e c t 15 ( " C o n t r a c t 15") and P r o j e c t 16 

( " C o n t r a c t 1 6 " ) . P u r s u a n t t o t h e c o n t r a c t s , H a r b e r t a g r e e d t o 

c o m p l e t e t h e r e s p e c t i v e p r o j e c t s i n a c c o r d a n c e w i t h t h e p l a n s 

and s p e c i f i c a t i o n s p r e p a r e d by BCM and i n a c c o r d a n c e w i t h t h e 

B o a r d ' s " S t a n d a r d S p e c i f i c a t i o n s f o r Water M a i n s , S a n i t a r y 

Sewers and Sewage Pumping S t a t i o n s " ("the s t a n d a r d 

s p e c i f i c a t i o n s " ) . The p r i c e f o r p e r f o r m i n g t h e work u n d e r 

C o n t r a c t 15 was a p p r o x i m a t e l y $ 1 1 , 1 0 6 , 9 6 3 , and t h e p r i c e f o r 

p e r f o r m i n g t h e work u n d e r C o n t r a c t 16 was a p p r o x i m a t e l y 

$ 1 , 298,125. T a k i n g i n t o a c c o u n t e x t e n s i o n s g r a n t e d by t h e 

B o a r d , t h e work u n d e r C o n t r a c t 15 was r e q u i r e d t o be c o m p l e t e d 

on o r b e f o r e December 26, 1996, and t h e work u n d e r C o n t a c t 16 

was r e q u i r e d t o be c o m p l e t e d on o r b e f o r e May 2, 1 9 9 6 . 4 

e x t e n d e d i n t o t h e r e a c t o r b a s i n and t h a t m i x e d p u r e o x y g e n and 
b a c t e r i a i n t o a w a s t e s l u d g e . 

4 A s h e r e i n a f t e r d i s c u s s e d , some d o c u m e n t a t i o n i n d i c a t e s 
t h a t t h e c o m p l e t i o n d a t e f o r C o n t r a c t 16 , as e x t e n d e d , was 
A p r i l 28, 1996. An A u g u s t 9, 1996, l e t t e r f r o m a 
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F e d e r a l a g r e e d t o a c t as H a r b e r t ' s s u r e t y f o r b o t h c o n t r a c t s , 

and H a r b e r t and F e d e r a l e x e c u t e d and d e l i v e r e d s u r e t y bond 

documents i n f a v o r o f t h e B o a r d f o r e a c h p r o j e c t . 

The p r i m a r y i s s u e i n t h e p r e s e n t a p p e a l c o n c e r n s w h e t h e r 

t h e B o a r d ' s t e r m i n a t i o n s o f C o n t r a c t 15 and C o n t r a c t 16 were 

p r o p e r and t h e e f f e c t o f t h o s e t e r m i n a t i o n s on t h e B o a r d ' s 

c l a i m s a g a i n s t H a r b e r t t h a t were a d j u d i c a t e d by t h e summary 

j u d g m e n t . 

As a p r e l i m i n a r y m a t t e r , we n o t e t h a t t h e s t a n d a r d 

s p e c i f i c a t i o n s d e s c r i b e BCM's r o l e i n t h e p r o j e c t s , i n c l u d i n g 

t h e f o l l o w i n g : 

"5.01 AUTHORITY OF THE ENGINEER: 

"To p r e v e n t m i s u n d e r s t a n d i n g s , d i s p u t e s , and 
l i t i g a t i o n , [ B C M ] s h a l l d e c i d e any and a l l q u e s t i o n s 
w h i c h a r i s e c o n c e r n i n g t h e q u a l i t y and a c c e p t a b i l i t y 
o f m a t e r i a l s f u r n i s h e d and work p e r f o r m e d , t h e r a t e 
o f p r o g r e s s o f t h e Work, i n t e r p r e t a t i o n o f t h e P l a n s 
and S p e c i f i c a t i o n s , and t h e a c c e p t a b l e f u l f i l l m e n t 
o f t h e C o n t r a c t on t h e p a r t o f [ H a r b e r t ] . [ B C M ] 
w i l l d e t e r m i n e t h e amount, q u a n t i t y , c l a s s i f i c a t i o n , 
and q u a l i t y o f t h e s e v e r a l k i n d s o f work p e r f o r m e d 
and m a t e r i a l s f u r n i s h e d w h i c h a r e t o be p a i d f o r 
u n d e r t h e C o n t r a c t and [ i t s ] d e c i s i o n and e s t i m a t e 
s h a l l be c o n c l u s i v e and b i n d i n g on b o t h p a r t i e s 
t h e r e t o and s u c h d e c i s i o n and e s t i m a t e o f [ B C M ] , i n 
c a s e any q u e s t i o n s a r i s e , s h a l l be a c o n d i t i o n 

r e p r e s e n t a t i v e o f BCM t o H a r b e r t s t a t e s t h a t t h e c o n t r a c t 
c o m p l e t i o n d a t e , as e x t e n d e d , was May 2, 1996. See 
d i s c u s s i o n , i n f r a . 
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p r e c e d e n t t o t h e r i g h t o f [ H a r b e r t ] t o r e c e i v e any 
money due [ i t ] u n d e r t h e c o n t r a c t . E x p l a n a t i o n s 
c o n c e r n i n g t h e m e aning o f t h e P l a n s and 
S p e c i f i c a t i o n s and C o n t r a c t , a l l d i r e c t i o n s 
n e c e s s a r y t o c o m p l e t e o r make d e f i n i t e t h e P l a n s , 
S p e c i a l P r o v i s i o n s , S p e c i f i c a t i o n s o r C o n t r a c t and 
t o g i v e them due e f f e c t w i l l be g i v e n by [ B C M ] and 
[ i t s ] f i n d i n g s s h a l l be f i n a l and b i n d i n g on b o t h 
p a r t i e s h e r e t o . [ B C M ] s h a l l have a u t h o r i t y t o 
e n f o r c e and make e f f e c t i v e d e c i s i o n s and o r d e r s as 
a p p l y t o c o n f o r m a n c e w i t h t h e C o n t r a c t . [ I t ] s h a l l 
d e c i d e d i s p u t e s and m u t u a l r i g h t s b e t ween 
C o n t r a c t o r s . " 

The s t a n d a r d s p e c i f i c a t i o n s f u r t h e r p r o v i d e d , however: 

"7.16 NO WAIVER OF LEGAL RIGHTS: 

"The [ B o a r d ] o r [ B C M ] s h a l l n o t be p r e c l u d e d o r 
s t o p p e d b y any measurement, e s t i m a t e , o r c e r t i f i c a t e 
made o r g i v e n b y e i t h e r o f them b e f o r e o r a f t e r t h e 
c o m p l e t i o n and a c c e p t a n c e o f t h e Work and payment 
t h e r e f o r , p u r s u a n t t o any measurement, e s t i m a t e , o r 
c e r t i f i c a t e , f r o m s h o w i n g t h e t r u e and c o r r e c t 
amount and c h a r a c t e r o f t h e Work p e r f o r m e d and 
m a t e r i a l s f u r n i s h e d b y [ H a r b e r t ] ; o r f r o m s h o w i n g a t 
any t i m e t h a t any s u c h measurement, e s t i m a t e , o r 
c e r t i f i c a t e i s u n t r u e o r i n c o r r e c t l y made i n any 
p a r t i c u l a r ; o r f r o m s h o w i n g a t any t i m e t h a t t h e 
Work o r m a t e r i a l s , o r any p a r t t h e r e o f , do n o t 
c o n f o r m i n f a c t t o t h e C o n t r a c t . [ B C M ] s h a l l have 
t h e r i g h t t o r e j e c t t h e w h o l e o r any p a r t o f t h e 
a f o r e s a i d w o rk o r m a t e r i a l s s h o u l d t h e s a i d 
m e a s u r ements, e s t i m a t e , o r payment be f o u n d , o r be 
known, t o be i n c o n s i s t e n t w i t h t h e t e r m s o f t h e 
C o n t r a c t , o r o t h e r w i s e i m p r o p e r l y g i v e n ; and t h e 
[ B o a r d ] s h a l l n o t be p r e c l u d e d f r o m demanding and 
r e c o v e r i n g f r o m [ H a r b e r t ] and [ F e d e r a l ] s u c h damages 
as i t may s u s t a i n b y r e a s o n o f [ H a r b e r t ' s ] f a i l u r e 
t o c o m p l y w i t h t h e t e r m s o f t h e C o n t r a c t . N e i t h e r 
t h e a c c e p t a n c e b y [ B C M ] , o r any r e p r e s e n t a t i v e o r 
e m p l o y e e ; n o r any c e r t i f i c a t e b y [ B C M ] f o r payment 
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o f money; n o r any payment f o r n o r a c c e p t a n c e o f t h e 
w h o l e o f any p a r t o f t h e Work b y t h e [ B o a r d ] , o r 
[ B C M ] ; n o r any e x t e n s i o n o f t i m e ; n o r any p o s s e s s i o n 
t a k e n b y t h e [ B o a r d ] o r i t s e m p l o y e e s , s h a l l o p e r a t e 
as a w a i v e r o f any p o r t i o n o f t h e C o n t r a c t o r o f any 
power h e r e i n r e s e r v e d b y t h e [ B o a r d ] o r o f any r i g h t 
t o damages h e r e i n p r o v i d e d , n o r s h a l l any b r e a c h o f 
t h e C o n t r a c t be h e l d t o be a w a i v e r o f any o t h e r o r 
s u b s e q u e n t b r e a c h . " 

We a l s o n o t e t h a t s u b s e c t i o n 8.11 o f t h e s t a n d a r d 

s p e c i f i c a t i o n s , e n t i t l e d " D e f a u l t o f C o n t r a c t , " p r o v i d e d f o r 

n o t i c e s o f d e f a u l t and t e r m i n a t i o n . S u b s e c t i o n 8.11 s t a t e s : 

" I f [ H a r b e r t ] ... f a i l s t o p e r f o r m t h e work w i t h 
s u f f i c i e n t workmen, e q u i p m e n t o r m a t e r i a l s t o i n s u r e 
i t s prompt c o m p l e t i o n , o r p e r f o r m s t h e Work 
u n s u i t a b l y , o r n e g l e c t s o r r e f u s e s t o remove 
m a t e r i a l s o r p e r f o r m anew s u c h work as s h a l l be 
r e j e c t e d as d e f e c t i v e and u n s u i t a b l e , o r 
d i s c o n t i n u e s p r o s e c u t i o n o f t h e Work, o r f r o m any 
o t h e r c a u s e w h a t s o e v e r does n o t c a r r y t h e Work i n an 
a c c e p t a b l e manner, ... t h e [ B o a r d ] o r [ i t s ] 
r e p r e s e n t a t i v e may g i v e n o t i c e i n w r i t i n g by 
r e g i s t e r e d m a i l t o [ H a r b e r t ] and [ F e d e r a l ] o f s u c h 
d e l a y , n e g l e c t , o r d e f a u l t . I f w i t h i n 10 days a f t e r 
s u c h n o t i c e [ H a r b e r t ] does n o t p r o c e e d t o remedy t o 
t h e s a t i s f a c t i o n o f t h e [ B o a r d ] t h e f a u l t s p e c i f i e d 
i n s a i d n o t i c e , o r [ F e d e r a l ] does n o t p r o c e e d t o 
t a k e o v e r t h e Work f o r c o m p l e t i o n , t h e [ B o a r d ] s h a l l 
have f u l l power and a u t h o r i t y , w i t h o u t i m p a i r i n g t h e 
o b l i g a t i o n o f t h e C o n t r a c t o r t h e C o n t r a c t Bonds, t o 
t a k e o v e r t h e c o m p l e t i o n o f t h e Work; ... t o e n t e r 
i n t o a g r e e m e n t s w i t h o t h e r s f o r t h e c o m p l e t i o n o f 
t h e C o n t r a c t a c c o r d i n g t o t h e t e r m s and p r o v i s i o n s 
t h e r e o f ; o r t o use s u c h o t h e r methods as i n i t s 
o p i n i o n may be r e q u i r e d f o r t h e c o m p l e t i o n o f t h e 
C o n t r a c t . [ H a r b e r t ] and [ F e d e r a l ] s h a l l be l i a b l e 
f o r a l l c o s t s and e x p e n s e s i n c u r r e d by t h e [ B o a r d ] 
i n c o m p l e t i n g t h e Work, and a l s o f o r t h e l i q u i d a t e d 

6 



1041091 

damages i n c o n f o r m i t y w i t h t h e t e r m s o f t h e 
C o n t r a c t . " 

A. F u r t h e r F a c t u a l B a c k g r o u n d as t o P r o j e c t 15  

1. The C o m b i f l e x S y s t e m 

C o n t r a c t 15 r e q u i r e d t h a t r e a c t o r b a s i n #2 be c o n s t r u c t e d 

t o s a t i s f y c e r t a i n p r e s s u r e t e s t s . To h e l p m a i n t a i n p r e s s u r e 

i n t h e r e a c t o r b a s i n , t h e p l a n s and s p e c i f i c a t i o n s f o r P r o j e c t 

15 r e q u i r e d t h e use o f t h e S i k a d u r - C o m b i f l e x S y s t e m ( " t h e 

C o m b i f l e x s y s t e m " ) , m a n u f a c t u r e d by S i k a C o r p o r a t i o n ( " S i k a " ) . 

The C o m b i f l e x s y s t e m c o n s i s t e d o f s t r i p s o f foam " g l u e d o r 

w e l d e d " o v e r seams t h a t e x i s t e d a t j o i n t s b e t ween t h e c o n c r e t e 

s l a b s and T - s e c t i o n s t h a t were u s e d t o c o n s t r u c t t h e r e a c t o r 

b a s i n . 

A f t e r H a r b e r t e n t e r e d i n t o C o n t r a c t 15, i t e n t e r e d i n t o 

a s u b c o n t r a c t w i t h S p i d e r m a n ' s P r o f e s s i o n a l S e r v i c e s , I n c . 

( " S p i d e r m a n " ) , p u r s u a n t t o w h i c h S p i d e r m a n a g r e e d t o i n s t a l l 

t h e C o m b i f l e x s y s t e m on r e a c t o r b a s i n #2. 5 S p i d e r m a n 

p u r c h a s e d t h e C o m b i f l e x s y s t e m f r o m a s u p p l i e r . I n O c t o b e r 

1996, a f t e r H a r b e r t had c o n s t r u c t e d r e a c t o r b a s i n #2, 

5The r e c o r d c o n t a i n s a December 1, 1994, document f r o m 
S i k a t h a t s t a t e s t h a t " S p i d e r m a n ... has s u c c e s s f u l l y 
i n s t a l l e d S i k a P r o d u c t s d u r i n g t h e p a s t few y e a r s . B a s e d on 
t h e i r p a s t h i s t o r y u s i n g S i k a P r o d u c t s , we recommend them 
h i g h l y . " 
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S p i d e r m a n c o m p l e t e d t h e i n s t a l l a t i o n o f t h e C o m b i f l e x s y s t e m , 

a l l e g e d l y i n a c c o r d a n c e w i t h t h e p l a n s and s p e c i f i c a t i o n s f o r 

C o n t r a c t 15 and i n a c c o r d a n c e w i t h o n - s i t e d i r e c t i o n s o f a 

r e p r e s e n t a t i v e f r o m S i k a . 6 

I n O c t o b e r 1996, b o t h S i k a and S p i d e r m a n i s s u e d t h e i r 

r e s p e c t i v e w a r r a n t i e s as t o any d e f e c t s i n m a t e r i a l and o r 

w o r k m a n s h i p a s s o c i a t e d w i t h t h e C o m b i f l e x s y s t e m . S u b s e c t i o n 

7.14 o f t h e s t a n d a r d s p e c i f i c a t i o n s p r o v i d e d t h a t H a r b e r t 

" s h a l l a c c e p t f i n a l r e s p o n s i b i l i t y f o r c o m p l e t i o n and f i n a l 

a c c e p t a n c e o f t h e o v e r a l l P r o j e c t i n c l u d i n g work done by 

s u b c o n t r a c t o r s and m a t e r i a l and e q u i p m e n t p r o v i d e d by v e n d o r s 

and s u p p l i e r s . " 

A f t e r S p i d e r m a n i n s t a l l e d t h e C o m b i f l e x s y s t e m , 

c o n s t r u c t i o n c o n t i n u e d on t h e r e s t o f P r o j e c t 15. D i s p u t e s 

a r o s e b e tween H a r b e r t and some o f i t s s u b c o n t r a c t o r s , on t h e 

6 A c c o r d i n g t o d e p o s i t i o n t e s t i m o n y f r o m G e o r g e A t c h i s o n , 
J r . , p r e s i d e n t o f P h o e n i x C o a t i n g s , I n c . , S p i d e r m a n d i d n o t 
i n s t a l l t h e C o m b i f l e x s y s t e m p r o p e r l y . E v e n t u a l l y , t h e B o a r d 
r e t a i n e d P h o e n i x C o a t i n g s t o r e i n s t a l l t h e C o m b i f l e x s y s t e m 
a f t e r t h e i n i t i a l i n s t a l l a t i o n r e p e a t e d l y f a i l e d p r e s s u r e 
t e s t s ; P h o e n i x C o a t i n g s ' i n s t a l l a t i o n was n o t c o m p l e t e d u n t i l 
a f t e r t h e C o n t r a c t 15 was t e r m i n a t e d , h o w e v e r. As h e r e i n a f t e r 
d i s c u s s e d , S p i d e r m a n d i s p u t e d t h a t i t s i n s t a l l a t i o n was a t 
f a u l t i n t h e i n i t i a l f a i l u r e o f t h e s e a l a n t s y s t e m . I t a r g u e d 
t h a t t h e C o m b i f l e x s y s t e m was n o t an a p p r o p r i a t e s e a l a n t 
s y s t e m f o r t h e r e a c t o r b a s i n . H a r b e r t u l t i m a t e l y a g r e e d w i t h 
S p i d e r m a n ' s p o s i t i o n . See d i s c u s s i o n , i n f r a . 
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one hand, and BCM, on t h e o t h e r , as t o c e r t a i n r e q u i r e m e n t s 

u n d e r C o n t r a c t 15, i n c l u d i n g w h e t h e r t h e p l a n s and 

s p e c i f i c a t i o n s c a l l e d f o r t h e i n s t a l l a t i o n o f c e r t a i n 

" i n t e r l o c k c o n t r o l s . " H a r b e r t r e q u e s t e d t h a t BCM a p p r o v e a 

change o r d e r f o r t h e i n t e r l o c k c o n t r o l s . D u r i n g t h e d i s p u t e 

o v e r t h e i n t e r l o c k - c o n t r o l change o r d e r , BCM r e q u e s t e d t h a t 

H a r b e r t p r o v i d e t h e B o a r d w i t h an u p d a t e d s c h e d u l e f o r 

c o m p l e t i n g P r o j e c t 15, p a r t i c u l a r l y when i t became a p p a r e n t 

t h a t P r o j e c t 15 w o u l d n o t be c o m p l e t e d by t h e s c h e d u l e d 

c o m p l e t i o n d a t e . 

On A p r i l 10, 1997, H a r b e r t s e n t a l e t t e r t o J o s e p h N. 

A s a r i s i , BCM's " C o n s t r u c t i o n and S e r v i c e Manager" f o r P r o j e c t 

15 and P r o j e c t 16. The l e t t e r s t a t e d : 

" I t i s i m p o s s i b l e f o r us t o p r o v i d e you w i t h an 
a c c u r a t e s c h e d u l e o f c o m p l e t i o n when t h e r e a r e s t i l l 
i t e m s o f o m i s s i o n i n t h e c o n t r a c t documents t h a t 
d i r e c t l y a f f e c t t h e p r o g r e s s and s t a r t up o f t h e 
p l a n t . We have s u b m i t t e d a R e q u e s t f o r Change O r d e r 
c o n c e r n i n g t h i s work and when we r e c e i v e y o u r go 
ahead, we w i l l be a b l e t o p r o v i d e you w i t h a 
s c h e d u l e . 

" I r e a l i z e you have been a s k i n g f o r a s c h e d u l e f o r 
a w h i l e , b u t w i t h t h e c h a n g i n g s c o p e o f work on t h e 
c r i t i c a l p a t h , we c a n n o t f u r n i s h you w i t h one." 

On A p r i l 14, 1997, A s a r i s i s e n t H a r b e r t a l e t t e r i n w h i c h 

he r e f u s e d t o i s s u e t h e change o r d e r H a r b e r t had r e q u e s t e d 
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b e c a u s e , a c c o r d i n g t o A s a r i s i , i t was " c l e a r t h a t t h e 

i n t e r l o c k c o n t r o l s a r e r e q u i r e d u n d e r y o u r c o n t r a c t and no 

change o r d e r i s r e q u i r e d . " The l e t t e r f u r t h e r s t a t e d t h a t 

A s a r i s i " e x p e c t [ e d ] t o have an u p d a t e d s c h e d u l e i n [ B C M ' s ] 

o f f i c e no l a t e r t h a n F r i d a y A p r i l 18, 1 9 9 7 " ; t h a t BCM w o u l d 

r e q u e s t t h e b o n d i n g company t o t a k e o v e r t h e p r o j e c t i f BCM 

d i d n o t r e c e i v e a s a t i s f a c t o r y , u p d a t e d s c h e d u l e by t h a t d a t e ; 

and t h a t " l i q u i d a t e d damages [ w e r e ] c o n t i n u i n g t o a c c r u e . To 

d a t e , [ B C M ] e s t i m a t e [ s ] t h e l i q u i d a t e d damages t o be 

a p p r o x i m a t e l y $ 59,950." 

As t o l i q u i d a t e d damages, p a r a g r a p h 6 o f C o n t r a c t 15 

s t a t e s , i n p a r t : 

"[The B o a r d ] may r e t a i n t h e sum o f $550.00 p e r day 
f o r e a c h day t h e r e a f t e r , Sundays and h o l i d a y s 
i n c l u d e d , t h a t t h e Work r e m a i n s u n c o m p l e t e d , w h i c h 
sum s h a l l r e p r e s e n t t h e a c t u a l damages w h i c h t h e 
[ B o a r d ] w i l l have s u s t a i n e d p e r day by f a i l u r e o f 
[ H a r b e r t ] t o c o m p l e t e t h e Work w i t h i n t h e t i m e 
s t i p u l a t e d , and t h i s sum i s n o t a p e n a l t y , b e i n g t h e 
s t i p u l a t e d damages t h e [ B o a r d ] w i l l have s u s t a i n e d 
i n t h e e v e n t o f s u c h d e f a u l t by [ H a r b e r t ] . " 

On A p r i l 17, 1997, H a r b e r t f o r w a r d e d a c o m p l e t i o n 

s c h e d u l e f o r P r o j e c t 15 t o A s a r i s i . 
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A t an A p r i l 21, 1997, m e e t i n g o f t h e B o a r d , BCM u p d a t e d 

t h e B o a r d on t h e s t a t u s o f P r o j e c t 15. The m i n u t e s o f t h e 

m e e t i n g s t a t e , i n p a r t : 

"The c o n t r a c t t i m e was 600 d a y s , w i t h a s t a r t i n g 
d a t e o f F e b r u a r y 13, 1995, and t h e o r i g i n a l 
c o m p l e t i o n s h o u l d have been O c t o b e r 17, 1996. The 
e n g i n e e r s met i n November 1995, t e l l i n g t h e 
c o n t r a c t o r we were v e r y c o n c e r n e d a b o u t t h e p r o g r e s s 
on t h e p r o j e c t and d i d n o t f e e l t h e c o n t r a c t o r c o u l d 
f i n i s h on t i m e . Mr. [ J o h n ] S t e g e o f H a r b e r t a s s u r e d 
us a t t h a t t i m e t h a t t h e r e was 6 months o f f l o a t 
t i m e on t h e i r s c h e d u l e and he was ahead o f s c h e d u l e 
and w o u l d p r o b a b l y f i n i s h e a r l y . A n o t h e r m e e t i n g 
was h e l d i n November 1996, a month a f t e r t h e 
o r i g i n a l c o m p l e t i o n d a t e . [ B C M ] and B o a r d ' s s t a f f 
a g r e e d i n t h a t m e e t i n g t o a 70-day t i m e e x t e n s i o n 
w h i c h p u t c o m p l e t i o n d a t e December 26, 1996. We 
were a s s u r e d by Mr. S t e g e a t t h a t t i m e t h a t t h e new 
r e a c t o r w o u l d be on l i n e and t h e [ B o a r d ] w o u l d have 
b e n e f i c i a l u s e . B a s e d on t h a t , we a g r e e d t o s t o p 
l i q u i d a t e d damages o r t o n o t a s s e s s l i q u i d a t e d 
damages a t t h a t t i m e u n t i l December 26, 1996. 
However, t h a t r e a c t o r i s s t i l l n o t on l i n e . [W. 
M a l c o l m ] S t e e v e s [ , a s s i s t a n t d i r e c t o r o f t h e B o a r d , ] 
i n t e r j e c t e d t h a t l i q u i d a t e d damages began December 
26. 

"Mr. A s a r i s i [ o f BCM] s a i d we have a r e c e n t 
s c h e d u l e f r o m t h e c o n t r a c t o r r e c e i v e d l a s t week 
s h o w i n g t h e r e a c t o r w i l l be on l i n e f i r s t week i n 
J u n e , w h i c h i s s i x months l a t e r t h a n t h e c o n t r a c t o r 
o r i g i n a l l y a n t i c i p a t e d . 

"... [Mr. A s a r i s i s a i d ] [ t ] h e w h o l e p r o j e c t 
won't be c o m p l e t e u n t i l t h e f i r s t o f A u g u s t . 

"... Mr. A s a r i s i s a i d t h e c o n t r a c t o r p r o b a b l y 
has enough money i n t h e r e t o f i n i s h , b u t he's 
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s a y i n g , once t h e B o a r d d e d u c t s t h e l i q u i d a t e d 
damages f r o m t h a t , t h e n t h e r e w i l l be l i t t l e l e f t . 
I n o t h e r w o r d s , t h e B o a r d c o u l d n ' t f i n i s h t h e j o b 
p l u s c o l l e c t on t h e l i q u i d a t e d damages f o r t h e 
amount l e f t i n t h e p r o j e c t . " 

fl 

" C h a i r [ L e w i s G.] Odom[, J r . ] s a i d we need t o 
d e c i d e t o see w h e t h e r t h e c o n t r a c t o r w i l l meet h i s 
own s c h e d u l e commitment o f J u n e o r go ahead and 
r e f e r t h e m a t t e r t o t h e b o n d i n g company and a s k them 
t o c o m p l e t e t h e j o b o r b o t h . Can we do b o t h ? Mr. 
S t e e v e s r e s p o n d e d t h a t one o f t h e t h i n g s t h a t has 
happened i s H a r b e r t has r e p l a c e d t h e p e r s o n who came 
f r o m A t l a n t a t o do t h i s s t a t i o n . T h i s l a s t one t h a t 
came i n J a n u a r y was d o i n g a g r e a t j o b and t h e y have 
r e c a l l e d him. We t o l d them t h e y have t o g e t an 
a c c e p t a b l e s c h e d u l e t o us by F r i d a y . The s c h e d u l e 
t h e y gave us i s n o t an a c c e p t a b l e s c h e d u l e . " 

I n May 2007, r e a c t o r b a s i n #2 f a i l e d i t s f i r s t p r e s s u r e 

t e s t . A s a r i s i d i s c u s s e d t h e p r e s s u r e - t e s t f a i l u r e w i t h 

H a r b e r t and r e q u e s t e d t h a t i t c o r r e c t t h e p r o b l e m . A s a r i s i 

a l s o s e n t t h e B o a r d a l e t t e r t h a t s t a t e d : 

" E n c l o s e d a r e t h r e e c o p i e s o f E s t i m a t e No. 23 f r o m 
... H a r b e r t ... i n t h e amount o f $147,437.73 f o r 
work p e r f o r m e d [ f r o m December 21, 1996, t h r o u g h 
J a n u a r y 20, 1997] on t h e r e f e r e n c e d p r o j e c t . 
L i q u i d a t e d damages have been a s s e s s e d a t t h e r a t e o f 
$550 p e r day f o r December 27, 1996 t o J a n u a r y 20, 
1997, t o t a l i n g $ 1 3,750. T h i s amount has been 
d e d u c t e d f r o m t h e t o t a l amount due t h e C o n t r a c t o r . 

"We have c h e c k e d t h i s e s t i m a t e , f i n d i t i n o r d e r , 
and recommend t h a t i t be p a i d . " 
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We n o t e t h a t H a r b e r t ' s " E s t i m a t e No. 23" s t a t e s t h a t 98.58% o f 

t h e " C o n t r a c t " was " i n p l a c e . " 

I n t h e l a t e s p r i n g and e a r l y summer o f 1997, H a r b e r t and 

S p i d e r m a n made s e v e r a l a t t e m p t s t o c o r r e c t p r o b l e m s a l l e g e d l y 

a s s o c i a t e d w i t h t h e i n s t a l l a t i o n o f t h e C o m b i f l e x s y s t e m o r 

c e r t a i n c o n s t r u c t i o n p r o b l e m s a s s o c i a t e d w i t h t h e r e a c t o r 

b a s i n . Those a t t e m p t s f a i l e d . T h e r e a f t e r , S p i d e r m a n w r o t e 

S i k a s t a t i n g t h a t t h e C o m b i f l e x s y s t e m was n o t a b l e " t o 

p r o v i d e an a i r t i g h t s e a l a t t h e d i f f i c u l t d e t a i l s a t t h e 

columns and t h e T - s e c t i o n s . " 

On J u l y 14, 1997, H a r b e r t s e n t A s a r i s i a l e t t e r t h a t 

s t a t e d , i n p a r t : 

" S i n c e May 1, 1997, when t h e p r e s s u r e t e s t o f 
R e a c t o r No. 2 f a i l e d due t o d i s c o v e r e d l e a k s i n t h e 
s t r u c t u r e ' s j o i n t s , ... H a r b e r t has p r o a c t i v e l y and 
d i l i g e n t l y p u r s u e d t h e r e p a i r o f t h e s e l e a k s t o 
p r e v e n t f u r t h e r d e l a y s t o t h i s p r o j e c t . As 
e v i d e n c e d by o u r May 7, 1997, l e t t e r t o ... BCM, we 
f u l l y c o m p l i e d w i t h [ t h e c o n t r a c t s p e c i f i c a t i o n s ] i n 
i m p l e m e n t i n g a r e p a i r p r o c e d u r e b a s e d on u s i n g t h e 
s t i p u l a t e d c o m b i f l e x p o l y u r e t h a n e s e a l a n t s y s t e m 
m a n u f a c t u r e d and i n s t a l l e d by t h e S i k a C o r p o r a t i o n . 
... As you a r e w e l l aware o f , i t has now been 
o v e r two months and t h e r e p a i r s have n o t y i e l d e d t h e 
e x p e c t e d and i n t e n d e d r e s u l t s t h a t e v e r y o n e 
e n v i s i o n e d . 

" I t i s [ H a r b e r t ' s ] p o s i t i o n , a t t h i s p o i n t i n 
t i m e , t h a t we have t h o r o u g h l y e x h a u s t e d a l l r e q u i r e d 
means and methods i n p e r f o r m i n g t h i s r e p a i r work i n 
a c c o r d a n c e t o t h e c o n t r a c t documents and as d i r e c t e d 
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by ... BCM. As o f J u l y 11, 1 997, we have c e a s e d 
r e p a i r o p e r a t i o n s u n t i l f u r t h e r n o t i c e . We a r e 
h e r e b y r e q u e s t i n g t h a t ... BCM now p r o v i d e an 
a l t e r n a t i v e r e p a i r method t h a t w i l l r e s o l v e t h i s 
s i t u a t i o n . I t i s i m p e r a t i v e t h a t we r e c e i v e y o u r 
r e s p o n s e and d i r e c t i o n no l a t e r t h a n J u l y 17, 1997 
t o p r e v e n t f u r t h e r d e l a y t o t h e s t a r t - u p o f R e a c t o r 
No. 2 and t h e t i m e l y c o m p l e t i o n o f t h i s p r o j e c t . 

fl 

" I f you have any q u e s t i o n s o r r e q u i r e a d d i t i o n a l 
i n f o r m a t i o n r e g a r d i n g t h i s m a t t e r , p l e a s e f e e l f r e e 
t o c o n t a c t t h i s o f f i c e . We l o o k f o r w a r d t o r e c e i v i n g 
y o u r d i r e c t i o n i n c o m p l e t i n g t h e s e r e p a i r s t o t h e 
m u t u a l s a t i s f a c t i o n o f a l l p a r t i e s c o n c e r n e d . " 

On A u g u s t 12, 1997, H a r b e r t s e n t A s a r i s i a n o t h e r l e t t e r . 

T h a t l e t t e r s t a t e d : 

" [ I ] t r e m a i n s u n c l e a r as t o w h e t h e r t h e s p e c i f i e d 
c o m b i f l e x s e a l a n t s y s t e m was t h e a p p r o p r i a t e p r o d u c t 
t o use a t t h e t e e s and c o l u m n s . 

" I n an e f f o r t t o e x p e d i t e t h e i m m e d i a t e s o l u t i o n 
o f t h i s m a t t e r , ... H a r b e r t ... has e n gaged t h e 
s e r v i c e s o f an i n d e p e n d e n t s e a l a n t e x p e r t t o i n s p e c t 
t h e c o m b i f l e x s e a l a n t s y s t e m t h a t was p r e v i o u s l y 
i n s t a l l e d i n a c c o r d a n c e t o [ t h e c o n t r a c t 
s p e c i f i c a t i o n s ] . T h i s i n s p e c t i o n w i l l be c o n d u c t e d 
on Wednesday, A u g u s t 13, 1997." 

H a r b e r t r e t a i n e d Raymond J . S h u t z , a m a t e r i a l s c o n s u l t a n t , t o 

e xamine t h e i n s t a l l a t i o n o f t h e C o m b i f l e x s y s t e m on r e a c t o r 

b a s i n #2. A f t e r h i s i n v e s t i g a t i o n , S h u t z c o n c l u d e d t h a t t h e 

C o m b i f l e x s y s t e m was "a g o o d s y s t e m f o r many a p p l i c a t i o n s , " 

b u t t h a t i t was " n o t s u i t a b l e f o r s e a l i n g t h e d o u b l e c u r v a t u r e 
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j o i n t s w h i c h e x i s t b e tween t h e stems o f d o u b l e Tees and on t h e 

t o p o f t h e c o l u m n s " i n r e a c t o r b a s i n #2. 

On A u g u s t 18, 1997, H a r b e r t s e n t A s a r i s i a l e t t e r t h a t 

s t a t e d , i n p a r t : 

" B a s e d on t h e r e s u l t s o f t h e i n s p e c t i o n and Mr. 
S h u t z ' s a s s e s s m e n t t h e r e o f , i t i s t h e p o s i t i o n o f 
... H a r b e r t ... t h a t ... BCM w i l l now have t o s e l e c t 
an a p p r o p r i a t e a l t e r n a t i v e method [ t o s e a l r e a c t o r 
b a s i n #2]. 

"We t r u s t t h a t ... BCM w i l l p r o v i d e t h e 
a p p r o p r i a t e r e p a i r method a c c o r d i n g l y t o m i n i m i z e 
any f u r t h e r d e l a y s t h a t have o c c u r r e d t o t h e p r o j e c t 
as a r e s u l t o f t h i s m a t t e r . F o r t h e r e c o r d , a l l 
work on R e a c t o r No. 2 c e a s e d A u g u s t 13, 1997. We 
l o o k f o r w a r d t o r e c e i v i n g a p o s i t i v e r e s p o n s e f r o m 

... BCM no l a t e r t h a n A u g u s t 22, 1997." 

I n r e s p o n s e , A s a r i s i s e n t H a r b e r t a l e t t e r d a t e d 

A u g u s t 27, 1997, w h i c h s t a t e d , i n p a r t : 
"Buddy B o n i n e f r o m [ S i k a ] , w i l l be a t t h e [ P r o j e c t 
15 s i t e ] on T u e s d a y , September 2, 1997, t o i n s p e c t 
t h e i n s t a l l a t i o n and p r o v i d e t h e i r o p i n i o n . As Mr. 
S t e e v e s has p r e v i o u s l y i n d i c a t e d , we w i l l p r o v i d e 
... H a r b e r t ... an a l t e r n a t i v e s e a l a n t s y s t e m t o 
s e a l t h e R e a c t o r i f [ S i k a ] a g r e e s t h a t t h e C o m b i f l e x 
s y s t e m i s n o t s u i t a b l e f o r t h e a p p l i c a t i o n . " 

I n September 1997, a f t e r S i k a i n s p e c t e d S p i d e r m a n ' s 

i n s t a l l a t i o n o f t h e C o m b i f l e x s y s t e m and t h e a t t e m p t e d r e p a i r s 

t o t h e i n s t a l l a t i o n , t h e B o a r d p r o p o s e d t h a t a c e r t i f i e d S i k a 

i n s t a l l e r be h i r e d t o remove and t h e n t o r e i n s t a l l t h e 

C o m b i f l e x s y s t e m i n one o f t h e e i g h t c o m p a r t m e n t s i n r e a c t o r 
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b a s i n #2 as a t e s t s e c t i o n . On September 17, 1997, H a r b e r t 

s e n t A s a r i s i and S t e e v e s a l e t t e r i n s i s t i n g t h a t BCM a p p r o v e 

an a l t e r n a t i v e s e a l a n t s y s t e m f o r t h e r e a c t o r b a s i n ; t h e 

a l t e r n a t i v e s y s t e m was s u b s e q u e n t l y r e f e r r e d t o as " L i q u i d 

B o o t . " H a r b e r t ' s p r o p o s e d a l t e r n a t i v e method i n v o l v e d , i n 

p a r t , t h e r e m o v a l o f t h e e x i s t i n g s e a l a n t f r o m t h e r e a c t o r 

r o o f , " r e i n s t a l l a t i o n o f a new b a c k e r r o d ; and t h e s e a l i n g o f 

t h e j o i n t ( s ) w i t h a two ( 2 ) p a r t e p o x y m a t e r i a l . " I n i t s 

September 17, 1997, l e t t e r , H a r b e r t a r g u e d i t s p o s i t i o n : 

"We b e l i e v e t h a t t h e ... p r o p o s e d method by t h e 
[ B o a r d ] f a i l s t o a d d r e s s t h e r e a l p r o b l e m . By 
i n j e c t i n g a r e q u i r e m e n t t h a t t h e s e a l a n t i n s t a l l e r 
be p r e - a p p r o v e d by t h e v e r y same m a n u f a c t u r e r whose 
p r o d u c t ' s s u i t a b i l i t y and i n t e g r i t y i s q u e s t i o n e d 
w o u l d , a t one and t h e same t i m e , b o t h m o d i f y and 
t i g h t e n p r e v i o u s l y a p p l i c a b l e s p e c i f i c a t i o n 
r e q u i r e m e n t s ( w h i c h d i d n o t r e q u i r e t h e s e a l a n t 
i n s t a l l e r t o be p r e - a p p r o v e d and s u p e r v i s e d by t h e 
m a n u f a c t u r e r ) , t h e r e b y s u b j e c t i v e l y p e r m i t t i n g t h e 
s e a l a n t m a n u f a c t u r e r t o c o n t r o l t h e a p p l i c a t i o n , and 
n o t t h e i n s t a l l e r . By i n s i s t i n g t h a t t h e 
p e r f o r m a n c e o f t h i s p r o p o s e d work be r e s t r i c t e d t o 
a c e r t i f i e d i n s t a l l e r who was n e v e r b e f o r e u s e d on 
t h i s p r o j e c t and by e n a b l i n g t h e c o n t i n u o u s 
s u p e r v i s i o n by t h e s u p p l i e r o f t h e q u e s t i o n e d 
p r o d u c t , i t i s q u i t e o b v i o u s t h a t t h e a p p l i c a t i o n 
methods and t e c h n i q u e s w o u l d d i f f e r , t o some d e g r e e , 
f r o m t h o s e o f t h e o r i g i n a l i n s t a l l e r , S p i d e r m a n 
M o r e o v e r , t h e use o f t h i s method, i f t h e n e x t e n d e d 
t o a l l s e v e n ( 7 ) r e m a i n i n g c e l l s i n R e a c t o r No. 2, 
w o u l d d r a s t i c a l l y i n c r e a s e t h e c o s t o f r e p a i r w h i l e 
n o t n e c e s s a r i l y b r i n g i n g a b o u t a permanent f i x , 
s i n c e t h e i n a p p r o p r i a t e p r o d u c t w o u l d s t i l l be u s e d . 
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The [ B o a r d ] w o u l d t h u s be v i o l a t i n g i t s own d u t y t o 
m i t i g a t e t h e c o s t o f r e s o l v i n g t h i s p r o b l e m . 

fl 

"We w o u l d hope t h a t t h e [ B o a r d ] w o u l d n o t , i n a 
d e s p e r a t e e f f o r t t o a v o i d r e s p o n s i b i l i t y f o r t h e 
m i s a p p l i c a t i o n o f an i m p r o p e r l y s u i t e d p r o d u c t , 
a t t e m p t t o now c o v e r - u p t h e p r o b l e m by t u r n i n g once 
a g a i n t o t h e same m a n u f a c t u r e r whose p r o d u c t has 
c a u s e d t h e p r o b l e m i n t h e f i r s t p l a c e . I t i s o u r 
s t e a d f a s t p o s i t i o n t h a t we c e r t a i n l y c a n n o t and w i l l 
n o t a c q u i e s c e t o t h e p r o p o s e d method and a p p r o a c h by 
t h e [ B o a r d ] i n d e a l i n g w i t h t h i s p r o b l e m . " 

On O c t o b e r 16, 1997, A s a r i s i s e n t H a r b e r t a l e t t e r 

s t a t i n g t h a t BCM had i n v e s t i g a t e d H a r b e r t ' s recommended 

a l t e r n a t i v e method f o r s e a l i n g r e a c t o r b a s i n #2. The l e t t e r 

s t a t e d t h a t t h e s e a l a n t s y s t e m recommended by H a r b e r t had 

" n e v e r been u s e d o v e r s t r u c t u r a l p r e s t r e s s e d t e e s , " and 

d e s c r i b e d two s p e c i f i c c o n c e r n s A s a r i s i had a b o u t t h e use o f 

t h e p r o p o s e d s y s t e m . The l e t t e r c o n c l u d e s : "Based on t h e 

i n f o r m a t i o n p r e s e n t e d we do n o t recommend t h e use o f L i q u i d 

B o o t . " 

S u b s e c t i o n 5.10 o f t h e s t a n d a r d s p e c i f i c a t i o n s s t a t e s : 

" A l l work w h i c h has b e e n r e j e c t e d s h a l l be r e m e d i e d 
o r e l s e removed and r e p l a c e d i n an a c c e p t a b l e manner 
b y [ H a r b e r t ] a t [ i t s ] own e x p e n s e , and no 
c o m p e n s a t i o n s h a l l be a l l o w e d [ i t ] f o r s u c h r e m o v a l 
o r r e p l a c e m e n t . ... Upon f a i l u r e on t h e p a r t o f 
[ H a r b e r t ] t o i m m e d i a t e l y c o m p l y w i t h any o r d e r o f 
[ B C M ] made u n d e r t h e p r o v i s i o n o f t h i s S e c t i o n [ 5 ] , 
[ t h e B o a r d ] s h a l l h ave a u t h o r i t y t o c a u s e d e f e c t i v e 
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work t o be r e m e d i e d , o r removed and r e p l a c e d ... and 
t o d e d u c t t h e c o s t f r o m any m o n i e s due o r t o become 
due [ H a r b e r t ] . I n c a s e no s u c h m o n i e s a r e 
a v a i l a b l e , t h e amount s h a l l be c h a r g e d a g a i n s t 
[ F e d e r a l ] . " 

On O c t o b e r 20, 1997, A s a r i s i s e n t H a r b e r t a n o t h e r l e t t e r . 

The O c t o b e r 20 l e t t e r d i d n o t c a l l on H a r b e r t t o r e i n s t a l l t h e 

C o m b i f l e x s y s t e m u s i n g a c e r t i f i e d c o n t r a c t o r s e l e c t e d by 

S i k a . I n s t e a d , t h e l e t t e r i n f o r m e d H a r b e r t t h a t t h e B o a r d had 

c o n t r a c t e d w i t h a 

" c e r t i f i e d S i k a c o n t r a c t o r t o remove and r e p l a c e t h e 
C o m b i f l e x m a t e r i a l i n one c e l l ... i n R e a c t o r No. 2. 
The c e l l w i l l be t e s t e d f o r a i r t i g h t n e s s b e f o r e and 
a f t e r t h e r e p a i r i s made. I f t h e r e p a i r i s 
s u c c e s s f u l a l l a s s o c i a t e d c o s t s w i l l be d e d u c t e d  
f r o m money due ... H a r b e r t ... i n a c c o r d a n c e w i t h  
[ s u b s e c t i o n ] 5.10 o f t h e C o n t r a c t Documents." 

(Emphasis added.) The B o a r d r e t a i n e d P h o e n i x C o a t i n g s , I n c . , 

t o remove and r e i n s t a l l t h e C o m b i f l e x s y s t e m i n a t e s t c e l l o f 

t h e r e a c t o r b a s i n #2. 7 

7 B a s e d on George A t c h i s o n ' s d e p o s i t i o n t e s t i m o n y , see 
n o t e 6 s u p r a , i t s u b s e q u e n t l y was d e t e r m i n e d t h a t i t was n o t 
p o s s i b l e t o s e a l o f f one c e l l i n r e a c t o r b a s i n #2 so as t o 
a l l o w f o r a p r e s s u r e t e s t o f o n l y t h a t c e l l . A t c h i s o n s t a t e d , 
h o w e v e r , t h a t t h e C o m b i f l e x s y s t e m , i f p r o p e r l y i n s t a l l e d , was 
an a p p r o p r i a t e p r o d u c t t o s e a l t h e r e a c t o r b a s i n , and P h o e n i x 
C o a t i n g s u s e d t h e C o m b i f l e x s y s t e m f o r t h e r e p a i r p r o j e c t on 
r e a c t o r b a s i n #2. We have n o t b e e n d i r e c t e d t o any p o r t i o n o f 
t h e r e c o r d t h a t r e f l e c t s w h e t h e r t h e r e i n s t a l l a t i o n s a t i s f i e d 

o r i g i n a l d e s i g n p r e s s u r e t e s t , n o r have we been d i r e c t e d 
t o a p o r t i o n o f t h e r e c o r d t h a t r e f l e c t s , w i t h c l a r i t y , t h e 
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The c o m m u n i c a t i o n s b etween t h e B o a r d and H a r b e r t 

c o n t i n u e d i n a l e t t e r f r o m H a r b e r t t o t h e B o a r d d a t e d 

O c t o b e r 27, 1997: 

" D u r i n g o u r m e e t i n g on September 24 , 1997 , [ 8 ] ... 
i t was o u r u n d e r s t a n d i n g t h a t t h e B o a r d a g r e e d i n 
p r i n c i p l e t o o u r p r o p o s e d ' L i q u i d B o o t S y s t e m ' 
s e a l a n t r e p a i r method f o r R e a c t o r No. 2 and t h a t a l l 
t h a t was n e c e s s a r y f o r us t o p r o c e e d w i t h t h i s work 
was BCM's a c k n o w l e d g e d a p p r o v a l . To d a t e we have 
y e t t o r e c e i v e BCM's a p p r o v a l n o r w r i t t e n d i r e c t i v e 
t o p r o c e e d w i t h t h e r e p a i r work. ... 

" I n o r d e r t o a v o i d any f u r t h e r d e l a y s t o t h e 
p r o j e c t , we r e q u e s t t h a t you p r o m p t l y i n t e r c e d e i n 
r e s o l v i n g t h i s m a t t e r by i s s u i n g an i m m e d i a t e n o t i c e 
t o p r o c e e d w i t h t h e L i q u i d B o o t S y s t e m r e p a i r . ... 
H a r b e r t ... r e s e r v e s i t s r i g h t t o se e k f u l l 
c o m p e n s a t i o n f o r a l l d e l a y damages r e s u l t i n g f r o m 
t h i s m a t t e r t o d a t e . " 

A s a r i s i r e s p o n d e d i n an O c t o b e r 29, 1997, l e t t e r t o 

H a r b e r t : 

"As you r e q u e s t e d , we have r e v i e w e d y o u r o f f e r t o 
i n s t a l l a t e s t s e c t i o n o f t h e L i q u i d B o o t b e f o r e 
m a k i n g a f i n a l d e c i s i o n t o r e j e c t i t . I t i s o u r 
o p i n i o n t h a t a t e s t s e c t i o n w o u l d need t o be i n 
p l a c e a b o u t s i x months t o d e t e r m i n e t h e e f f e c t s o f 
v a r i o u s t e m p e r a t u r e d i f f e r e n t i a l s on t h e c o n c r e t e 

b e e n b a s e d on s p e c i f i c a t i o n s d i f f e r e n t f r o m t h o s e i n t h e 
o r i g i n a l c o n t r a c t s p e c i f i c a t i o n s o r t h a t f e l l o u t s i d e t h e 
r e s p o n s i b i l i t y o f H a r b e r t a n d / o r S p i d e r m a n u n d e r t h e o r i g i n a l 
s p e c i f i c a t i o n s . 

8The p a r t i e s have n o t d i r e c t e d us t o any p l a c e i n t h e 
r e c o r d on a p p e a l t h a t p r o v i d e s f u r t h e r i n f o r m a t i o n r e g a r d i n g 
t h e S e ptember 24, 1997, m e e t i n g . 
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cap and t h e L i q u i d B o o t . As you know, a d e l a y o f 
t h i s m a g n i t u d e i s n o t a c c e p t a b l e . We a l s o f e e l t h a t 
t h e d r a i n l i n e s f r o m t h e m i x e r s you p r o p o s e d w i l l be 
a c o n s t a n t m a i n t e n a n c e p r o b l e m . B a s e d on t h i s and 
o u r p r e v i o u s c o r r e s p o n d e n c e , we c a n n o t recommend 
L i q u i d B o o t as an a c c e p t a b l e a l t e r n a t i v e t o s e a l 
R e a c t o r 2." 

2. D i s a g r e e m e n t s o v e r L o a d S h e d d i n g 

D u r i n g t h i s same t i m e frame t h e summer and f a l l o f 

1997 -- BCM and H a r b e r t had an o n g o i n g d i s p u t e c o n c e r n i n g 

c e r t a i n e l e c t r i c a l and i n s t r u m e n t a t i o n components f o r P r o j e c t 

15. I n p a r t , t h e d i s p u t e c o n c e r n e d what t h e p a r t i e s r e f e r r e d 

t o as " l o a d s h e d d i n g " ; t h e l o a d - s h e d d i n g work was t o be 

p e r f o r m e d by Duke I n s t r u m e n t S e r v i c e , one o f H a r b e r t ' s 

s u b c o n t r a c t o r s on P r o j e c t 15 and P r o j e c t 16. D u r i n g t h e 

d i s p u t e , H a r b e r t t o o k t h e p o s i t i o n t h a t a change o r d e r was 

n e eded f o r l o a d - s h e d d i n g m o d i f i c a t i o n s . I n an A u g u s t 5, 1997, 

l e t t e r t o A s a r i s i , H a r b e r t r e q u e s t e d an a d d i t i o n a l $134,271.40 

f o r p r o p o s e d c h a n g e - o r d e r work ( w h i c h i n c l u d e d an a d j u s t m e n t 

t o a p r e v i o u s change o r d e r ) and s t a t e d t h a t i t was r e s e r v i n g 

i t s " r i g h t t o c l a i m f o r a f i f t y - s i x (56) day c o m p e n s a b l e t i m e 

e x t e n s i o n i m p a c t ... t o t h e p r o j e c t s m i l e s t o n e c o m p l e t i o n 

d a t e s t h a t r e s u l t e d f r o m t h i s e x t r a work." E v e n t u a l l y , BCM 

a g r e e d t o recommend t h a t t h e B o a r d a p p r o v e a change o r d e r f o r 

$14 , 073.40 f o r w i r e and c o n d u i t . However, BCM d i d n o t 
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recommend t h a t t h e B o a r d a p p r o v e t h e r e m a i n d e r o f t h e p r o p o s e d 

l o a d - s h e d d i n g change o r d e r b e c a u s e H a r b e r t had a l l e g e d l y 

f a i l e d t o p r o v i d e a d e q u a t e i n f o r m a t i o n t o j u s t i f y t h e o r d e r . 

On A u g u s t 14, 1997, A s a r i s i s e n t H a r b e r t a l e t t e r , a c o p y 

o f w h i c h i t a l s o s e n t t o F e d e r a l . T h a t l e t t e r s t a t e d : 

"As you a r e aware, ... H a r b e r t ... i n f o r m e d t h e 
[Board] and BCM i n November 1 996 t h a t t h e new 
R e a c t o r and C l a r i f i e r s w o u l d be on l i n e b y December 
26, 1996 and t h e p r o j e c t w o u l d be c o m p l e t e b y M a r c h 
1997. To d a t e , none o f t h i s has happened. Our 
d a i l y r e c o r d s i n d i c a t e t h a t y o u r p r e s e n t work f o r c e 
c o n s i s t s o f 1 s u p e r i n t e n d e n t and 3 l a b o r e r s . We a r e 
aware o f y o u r e f f o r t s t o s e a l R e a c t o r 2. However, 
t h e r e a r e s t i l l a number o f i t e m s t h a t w o u l d keep 
t h e p r o j e c t f r o m s t a r t i n g up i f R e a c t o r 2 was r e a d y 
t o d a y . We have e n c l o s e d a p a r t i a l l i s t o f i t e m s 
t h a t have t o be c o m p l e t e d b e f o r e R e a c t o r 2 i s p u t on 
l i n e . T h i s i s n o t a c o m p l e t e l i s t and t h e r e may be 
o t h e r i n c o m p l e t e i t e m s t h a t d e l a y s t a r t up. 

"We a r e q u i t e c o n c e r n e d a b o u t t h e s l o w r a t e o f 
p r o g r e s s on t h e p r o j e c t and t h e i m p a c t t h a t d e l a y s 
have on t h e [Board] and t h e o p e r a t i o n o f t h e p l a n t . 
T h e r e f o r e , i n a c c o r d a n c e w i t h [ s u b s e c t i o n ] 8.11 o f 
t h e [ S t a n d a r d ] S p e c i f i c a t i o n s y o u a r e h e r e b y 
n o t i f i e d t h a t y o u have 10 days t o s t a r t work on e a c h 
o f t h e i t e m s on t h e e n c l o s e d l i s t , w i t h t h e 
e x c e p t i o n o f i t e m s t h a t a r e d e p e n d e n t on t h e 
c o m p l e t i o n o f R e a c t o r 2. I f work has n o t begun on 
a l l n o t e d i t e m s w i t h i n 10 days t h e [Board] w i l l 
n o t i f y [ F e d e r a l ] t h a t t h e p r o j e c t i s i n d e f a u l t . We 
t r u s t t h a t y o u w i l l p r o v i d e an a d e q u a t e work f o r c e 
t o c o m p l e t e t h e work w i t h i n t h e s p e c i f i e d t i m e and 
t o a v o i d f u r t h e r a c t i o n s a g a i n s t y o u . " 

The l i s t o f i t e m s e n c l o s e d w i t h t h e l e t t e r i n c l u d e s 19 i t e m s , 

one o f w h i c h i s r e f e r r e d t o as " l o a d s h e d d i n g . " 
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On September 10, 1997, H a r b e r t r e s p o n d e d b y l e t t e r t o 

A s a r i s i ' s l e t t e r d a t e d A u g u s t 14, 1997. H a r b e r t s t a t e d t h a t 

i t d i s a g r e e d w i t h t h e " a s s e s s m e n t o f t h e p r o j e c t ' s r a t e o f 

p r o g r e s s t o d a t e " and t h a t i t " [ t o o k ] e x c e p t i o n t o y o u r t h r e a t 

t o d e c l a r e t h i s c o n t r a c t i n d e f a u l t . " H a r b e r t a s s e r t e d t h a t , 

i n p a r t , t h e c o m p l e t i o n o f P r o j e c t 15 had been d e l a y e d by two 

c o n t r a c t m o d i f i c a t i o n s , w h i c h a l l e g e d l y had d e l a y e d t h e 

c o m p l e t i o n d a t e f r o m M a r c h 1997 t o May 12, 1997. A c c o r d i n g t o 

H a r b e r t , i n t h e i n t e r i m , t h e p r o b l e m s w i t h t h e s e a l i n g o f 

r e a c t o r b a s i n #2 o c c u r r e d . H a r b e r t a s s e r t e d , "BCM's a c t i o n s 

and a l l o c a t i o n o f r e s p o n s i b i l i t y t h e r e o f f o r i t s r o l e i n t h e s e 

p r o j e c t d e l a y s a r e w e l l documented and s u p p o r t e d . " H a r b e r t 

a l s o c o n t e n d e d t h a t i t s "manpower l e v e l " on P r o j e c t 15 was 

" i n - l i n e w i t h t h e amount o f work t h a t r e m a i n s t o be c o m p l e t e d " 

and t h a t " t h e i n d e c i s i v e n e s s o f ... BCM i n p r o m p t l y r e s o l v i n g 

f i e l d i s s u e s , s p e c i f i c a l l y t h e p r o b l e m s a s s o c i a t e d w i t h 

R e a c t o r No. 2, has c o n t r i b u t e d t o t h i s p r o j e c t ' s s l o w r a t e o f 

p r o g r e s s . " F u r t h e r , H a r b e r t a s s e r t e d t h a t " a l l o f t h e  

s p e c i f i e d i t e m s [on t h e l i s t t h a t a c c o m p a n i e d A s a r i s i ' s  

A u g u s t 14 l e t t e r ] have a l r e a d y been c o m p l e t e d . ... We f e e l 

y o u r a c t i o n s o f t h r e a t t o d e c l a r e t h i s c o n t r a c t i n d e f a u l t a r e 

22 



1041091 
p r e m a t u r e and w i t h o u t a d e q u a t e s u p p o r t i n g e v i d e n c e . " 

( E m p h a s i s a d d e d . ) 

On September 25, 1997, H a r b e r t s e n t A s a r i s i a l e t t e r 

a r g u i n g t h a t i t had p r o v i d e d s u f f i c i e n t i n f o r m a t i o n f o r t h e 

a p p r o v a l o f t h e l o a d - s h e d d i n g change o r d e r and s t a t i n g t h a t a 

r e p r e s e n t a t i v e o f BCM was s c h e d u l e d t o meet w i t h a 

r e p r e s e n t a t i v e o f Duke I n s t r u m e n t S e r v i c e t o d i s c u s s t h e 

m a t t e r f u r t h e r . The l e t t e r c o n t i n u e d : 

" C u r r e n t l y , we a r e a w a i t i n g BCM's n e x t c o u r s e o f 
a c t i o n . I n t h e meantime, t h e work r e m a i n i n g f o r t h e 
l o a d s h e d d i n g s y s t e m i s on h o l d and w i l l c o n t i n u e t o 
d e l a y t h e p r o j e c t u n t i l we r e c e i v e t h e r e q u i r e d 
a p p r o v a l and a u t h o r i z a t i o n t o p r o c e e d w i t h t h e 
change o r d e r work. 

" T h i s l e t t e r w i l l s e r v e as o u r f i n a l r e q u e s t 
t h a t BCM i s s u e t h e a p p r o p r i a t e change o r d e r , as 
p r e v i o u s l y s u b m i t t e d , i n t h e amount o f $134,271.40. 
S h o r t o f r e c e i v i n g a p o s i t i v e r e s p o n s e f r o m you by 
O c t o b e r 3, 1997, ... H a r b e r t ... w i l l e x e r c i s e i t s 
l e g a l r i g h t t o e n s u r e t h a t we r e c e i v e f u l l 
c o m p e n s a t i o n , f r o m t h e [ B o a r d ] f o r t h e above 
r e q u e s t e d amount, i n c l u d i n g a l l r e l e v a n t l e g a l 
f e e s . " 

B a s e d on t h e f o r e g o i n g , H a r b e r t e v i d e n t l y c o n s i d e r e d t h e l o a d 

s h e d d i n g c h a n g e - o r d e r work t o be d i f f e r e n t f r o m t h e l o a d ¬

s h e d d i n g i t e m on t h e l i s t t h a t a c c o m p a n i e d A s a r i s i ' s 

A u g u s t 14, 1997, l e t t e r , w h i c h i t s t a t e d had " a l r e a d y been 

c o m p l e t e d . " 
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On O c t o b e r 3, 1997, A s a r i s i s e n t H a r b e r t a l e t t e r 

r e s p o n d i n g t o i t s September 25, 1997, l e t t e r . A s a r i s i s t a t e d , 

i n p a r t , t h a t t h e s c h e d u l e d m e e t i n g had o c c u r r e d b e tween a 

r e p r e s e n t a t i v e o f BCM and a r e p r e s e n t a t i v e o f Duke I n s t r u m e n t 

S e r v i c e b u t t h a t t h e p o r t i o n o f t h e change o r d e r t h a t was i n 

d i s p u t e r e q u i r e d t h e s u b m i s s i o n o f i n f o r m a t i o n H a r b e r t s t i l l 

h ad n o t p r o v i d e d . The l e t t e r c o n t i n u e d : 

"You s t a t e t h a t t h e w o rk on L o a d S h e d d i n g i s on h o l d 
u n t i l you r e c e i v e a p p r o v a l and a u t h o r i z a t i o n t o 
p r o c e e d . However, t h e L o a d S h e d d i n g d e s i g n i s q u i t e  
c l e a r and t h e o n l y o u t s t a n d i n g i s s u e i s how much  
e x t r a , i f any, [ H a r b e r t ] i s e n t i t l e d t o . T h i s i s s u e  
has i n no way k e p t you f r o m c o m p l e t i n g t h e work and  
no a d d i t i o n a l t i m e w i l l be recommended f o r d e l a y s  
a s s o c i a t e d w i t h L o a d S h e d d i n g . " 

(Emphasis added.) 

A l s o on O c t o b e r 3, 1997, H a r b e r t s e n t A s a r i s i a l e t t e r 

t h a t s t a t e d , i n p a r t , t h a t H a r b e r t w o u l d 

" p r o c e e d as s t a t e d i n a c c o r d a n c e t o o u r September 25 
l e t t e r . A t t h e same t i m e , as an a c t o f good f a i t h , 
... H a r b e r t ... i s c u r r e n t l y p r o c e e d i n g w i t h 
i m p l e m e n t i n g t h e l o a d s h e d d i n g m o d i f i c a t i o n s so t h a t 
f l o w t h r o u g h R e a c t o r No. 2 w i l l n o t be f u r t h e r 
d e l a y e d . 

"... H a r b e r t ... m a i n t a i n s i t s p o s i t i o n t o c l a i m 
f o r a l l c o m p e n s a t o r y t i m e i m p a c t c o s t s t o t h e 
p r o j e c t ' s m i l e s t o n e c o m p l e t i o n d a t e s t h a t r e s u l t e d 
f r o m t h i s e x t r a work." 
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On O c t o b e r 14, 1997, A s a r i s i s e n t H a r b e r t a l e t t e r 

a c c o m p a n i e d by a memorandum s u m m a r i z i n g what o c c u r r e d a t a 

m e e t i n g a b o u t t h e l o a d - s h e d d i n g i s s u e h e l d on September 16, 

1997. The l e t t e r c l o s e d : "We welcome y o u r comments t o t h i s 

Memorandum." A c o p y o f t h e l e t t e r was s e n t t o F e d e r a l . 

I n r e s p o n s e t o t h e memorandum, on O c t o b e r 15, 1997, 

H a r b e r t s e n t A s a r i s i a l e t t e r t h a t s t a t e d , i n p a r t : 

"... H a r b e r t ... does n o t c o n c u r w i t h any o f 
BCM's a l l e g a t i o n s o r comments [as t o t h e l o a d ¬
s h e d d i n g - c h a n g e - o r d e r i s s u e ] . Our p o s i t i o n on t h i s 
m a t t e r r e m a i n s u n c h a n g e d . 

"Due t o BCM's u n w i l l i n g n e s s t o n e g o t i a t e i n good 
f a i t h , we w i l l i n c l u d e a l l o u t s t a n d i n g c o s t s f o r t h e 
l o a d s h e d d i n g m o d i f i c a t i o n i n o u r i m p e n d i n g 
l i t i g a t i o n c l a i m a g a i n s t t h e B o a r d ... and BCM 
Any f u r t h e r c o r r e s p o n d e n c e on t h i s m a t t e r w i l l be 
i s s u e d t h r o u g h [ H a r b e r t ' s ] a t t o r n e y . " 

H a r b e r t a l s o s e n t a f a c s i m i l e t r a n s m i s s i o n t o Duke I n s t r u m e n t 

S e r v i c e a u t h o r i z i n g i t t o p r o c e e d w i t h l o a d - s h e d d i n g work and 

s t a t i n g t h a t i t had " i n f o r m e d t h e [Board] t h a t as an a c t o f 

good f a i t h we w i l l p r o c e e d w i t h t h i s work u n d e r p r o t e s t . [We 

a r e ] a s s u m i n g t h a t you w i l l b e g i n t h i s work i m m e d i a t e l y as t o 

n o t impede s y s t e m s t a r t - u p . " 

3. T e r m i n a t i o n o f C o n t r a c t 15 

On November 14, 1997, A s a r i s i i n f o r m e d H a r b e r t by l e t t e r , 

a c o p y o f w h i c h was s e n t t o F e d e r a l , as f o l l o w s : 
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" I t a p p e a r s t h a t a number o f i t e m s r e m a i n i n c o m p l e t e 
t h a t w i l l k e e p t h e new s y s t e m f r o m g o i n g on l i n e 
when R e a c t o r 2 i s s a t i s f a c t o r i l y s e a l e d and t e s t e d .  
M o s t i f n o t a l l o f t h e i t e m s a r e e l e c t r i c a l ( i . e .  
l o a d s h e d d i n g , e t c . ) . I n o r d e r t o a v o i d f u r t h e r  
d e l a y s on t h i s p r o j e c t we r e q u e s t t h a t you p r o v i d e 
an u p d a t e d s c h e d u l e w h i c h i n c l u d e s a l l work 
a s s o c i a t e d w i t h s t a r t i n g t h e new s y s t e m . T h i s 
s c h e d u l e s h o u l d be i n o u r o f f i c e no l a t e r t h a n 
November 24, 19 97. F a i l u r e t o p r o v i d e a s c h e d u l e  
w i t h i n t e n d a y s w i l l be g r o u n d s f o r f i n d i n g  
[ H a r b e r t ] i n d e f a u l t o f t h e C o n t r a c t i n a c c o r d a n c e  
w i t h [ s u b s e c t i o n ] 8.11 o f t h e S p e c i f i c a t i o n s . " 

( E mphasis added.) The l e t t e r c o n t a i n e d no i n d i c a t i o n t h a t , 

a p a r t f r o m BCM's r e q u e s t i n t h e l e t t e r i t s e l f , t h e c o n t r a c t 

documents i m p o s e d on H a r b e r t t h e o b l i g a t i o n t o p r o v i d e t o t h e 

B o a r d t h e p a r t i c u l a r s c h e d u l e o f work d e s c r i b e d i n t h e l e t t e r 

o r t h a t H a r b e r t had b r e a c h e d i t s c o n t r a c t u a l o b l i g a t i o n s by 

n o t h a v i n g a l r e a d y p r o v i d e d t h e r e q u e s t e d s c h e d u l e on o r 

b e f o r e t h e d a t e o f t h e l e t t e r . 

The B o a r d h e l d a m e e t i n g on December 8, 1997. A c c o r d i n g 

t o t h e m i n u t e s f r o m t h e m e e t i n g , A s a r i s i 

" s a i d , b a s e d on h i s November 14 l e t t e r t o ... 
H a r b e r t [ , t h a t ] H a r b e r t was a s k e d t o p r o v i d e a  
s c h e d u l e o f c o m p l e t i o n and t h e y were g i v e n t e n days  
as r e q u i r e d i n t h e c o n t r a c t . They f a i l e d t o p r o v i d e 
t h i s w i t h i n t h e 10-day t i m e frame and t o d a y we s t i l l 
h ave n o t r e c e i v e d t h i s . I t i s BCM's r e c o m m e n d a t i o n 
t h a t t h e B o a r d f i n d H a r b e r t ... i n d e f a u l t . " 

( E mphasis added.) A m o t i o n t o a c c e p t BCM's r e c o m m e n d a t i o n 

c a r r i e d u n a n i m o u s l y . 
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A l s o on December 8, 1997, H a r b e r t s e n t t h e B o a r d a l e t t e r 

by f a c s i m i l e t r a n s m i s s i o n and by m a i l ; i t i s n o t c l e a r f r o m 

t h e r e c o r d when t h e l e t t e r was r e c e i v e d i n r e l a t i o n t o t h e 

B o a r d ' s December 8 m e e t i n g . H a r b e r t ' s l e t t e r s t a t e d : 

" T h i s l e t t e r w i l l s e r v e as o u r o f f i c i a l n o t i c e 
t o t h e [ B o a r d ] t h a t t h e a c t i o n s a n d / o r l a c k t h e r e o f 
by y o u r e n g i n e e r , BCM ... , have now d e l a y e d t h e 
p r o j e c t an a d d i t i o n a l s e v e n t y - f i v e (75) c a l e n d a r 
d a y s . S p e c i f i c a l l y , t h e s e d e l a y s a r e : (1) t h e 
t i m e l y a p p r o v a l o f o u r p r o p o s e d ' L i q u i d B o o t ' r e p a i r 
method and (2) t h e s l o w r a t e o f p r o g r e s s by y o u r 
c o n t r a c t o r , P h o e n i x C o a t i n g s , i n r e p a i r i n g t h e 
s e a l a n t a t one c e l l o f R e a c t o r No. 2. 

fl 

"To d a t e , y o u r e n g i n e e r , BCM ... , c o n t i n u e s t o 
r e j e c t o u r p r o p o s e d ' L i q u i d B o o t ' r e p a i r method even 
t h o u g h t h i s s y s t e m has p r o v e n t o be s u c c e s s f u l l y 
a p p l i e d i n o t h e r t r e a t m e n t p l a n t s t h r o u g h o u t t h e 
c o u n t r y . I n c o n t r a s t t o t h e work b e i n g p e r f o r m e d by 
P h o e n i x C o a t i n g s , t h e ' L i q u i d B o o t ' s y s t e m can be 
i n s t a l l e d , t e s t e d and c o m p l e t e d w i t h i n two o r t h r e e 
weeks. Y o u r a p p r o v a l and a c c e p t a n c e o f t h i s method 
w i l l n o t o n l y a l l o w f o r R e a c t o r No. 2 t o be p u t i n t o 
o p e r a t i o n much s o o n e r b u t a l s o w i l l m i t i g a t e any 
f u r t h e r d e l a y s t o t h e p r o j e c t ' s s t a r t - u p t e s t i n g and 
c o m p l e t i o n d a t e s . 

"We t r u s t t h a t you s h a r e o u r c o n c e r n s and w i l l 
a c t a c c o r d i n g l y t o w a r d s b r i n g i n g t h i s p r o j e c t t o 
c o m p l e t i o n . " 

The l e t t e r makes no r e f e r e n c e t o A s a r i s i ' s r e q u e s t f o r an 

u p d a t e d s c h e d u l e f o r P r o j e c t 15. 
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I n a l e t t e r d a t e d December 9, 1997, A s a r i s i i n f o r m e d 

F e d e r a l t h a t 

" [ t ] h e B o a r d ... , i n c o n f e r e n c e December 8, 1997, 
v o t e d t o t e r m i n a t e ... H a r b e r t [ ' s ] c o n t r a c t on 
[ P r o j e c t 15] . A co p y o f t h e r e s o l u t i o n w i l l be 
f o r w a r d e d t o you when we r e c e i v e i t . ... H a r b e r t 
... i s h e r e b y n o t i f i e d t o c e a s e a l l work r e l a t e d t o 
t h i s p r o j e c t . We r e q u e s t t h a t F e d e r a l ... p r o v i d e 
a s c h e d u l e o f t h e i r p l a n o f a c t i o n t o c o m p l e t e t h e 
r e m a i n i n g work on t h e p r o j e c t . P l e a s e l e t us have 
t h i s s c h e d u l e b y J a n u a r y 5, 1998." 

(Emphasis added.) A copy o f t h e l e t t e r was s e n t t o H a r b e r t . 

The r e c o r d c o n t a i n s an u n d a t e d r e s o l u t i o n f r o m t h e B o a r d 

t h a t s t a t e s : 

"WHEREAS, on November 14, 1997 t h e B o a r d ... as 
p a r t y t o t h e c o n t r a c t w i t h ... H a r b e r t ... f o r 
[ P r o j e c t 15] d e c l a r e d H a r b e r t t o be i n d e f a u l t a nd  
p r o p e r l y n o t i f i e d H a r b e r t and H a r b e r t ' s s u r e t y ,  
F e d e r a l by r e g i s t e r e d m a i l o f s a i d d e f a u l t and; 

"WHEREAS, t h e B o a r d has a l l o w e d H a r b e r t i n 
e x c e s s o f t e n days f r o m t h e d a t e o f d e f a u l t n o t i c e 
t o remedy t h e d e f i c i e n c i e s documented by v a r i o u s 
l e t t e r s and m u l t i p l e m e e t i n g s b e tween t h e p a r t i e s t o 
t h e p r o j e c t and; 

"WHEREAS, H a r b e r t has f a i l e d t o remedy t h e 
d e f i c i e n c i e s u n d e r t h e c o n t r a c t ; 

" I t has been moved, r a t i f i e d and a f f i r m e d by  
v o t e o f t h e B o a r d on December 8 , 1 997, t h a t ... 
H a r b e r t ... c e a s e a l l work on s a i d p r o j e c t and t h e 
c o n t r a c t w i t h ... H a r b e r t ... be t e r m i n a t e d . " 9 

9 I t i s e v i d e n t t h a t t h e l a n g u a g e o f t h e r e s o l u t i o n does 
n o t c o r r e s p o n d t o t h e m o t i o n t h a t t h e B o a r d d i s c u s s e d and 
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(Emphasis added.) 

A f t e r t h e B o a r d t e r m i n a t e d C o n t r a c t 15, H a r b e r t l e f t t h e 

P r o j e c t 15 s i t e . N e i t h e r H a r b e r t n o r F e d e r a l p e r f o r m e d any 

f u r t h e r work u n d e r C o n t r a c t 15. The B o a r d u s e d o t h e r 

c o n t r a c t o r s t o c o m p l e t e P r o j e c t 15. 

B. F u r t h e r F a c t u a l B a c k g r o u n d as t o P r o j e c t 16 

A f t e r H a r b e r t began work on P r o j e c t 16, i t r e q u e s t e d an 

e x t e n s i o n o f t i m e t o c o m p l e t e t h e p r o j e c t . On May 9, 1996, 

A s a r i s i s e n t H a r b e r t a l e t t e r t h a t s t a t e d : 

"The B o a r d i n c o n f e r e n c e May 9, 1996, r e c e i v e d y o u r 
r e p o r t on t h e s t a t u s o f t h i s p r o j e c t . Y o u r 
r e c o m m e n d a t i o n was a c c e p t e d by t h e B o a r d t o a l l o w a 
70-day c o n t r a c t t i m e e x t e n s i o n e x p i r i n g A p r i l 28, 
1996, and t o a s s e s s l i q u i d a t e d damages f o r any 

a p p r o v e d as r e c o r d e d i n t h e m i n u t e s o f t h e B o a r d ' s December 8, 
1997, m e e t i n g . The a b o v e - q u o t e d r e c o r d o f t h e m i n u t e s o f t h a t 
m e e t i n g c o n t a i n no i n d i c a t i o n t h a t t h e B o a r d "moved, r a t i f i e d , 
and a f f i r m e d " t h a t H a r b e r t be t e r m i n a t e d , as o p p o s e d t o b e i n g 
d e c l a r e d i n d e f a u l t . T h e r e i s no i n d i c a t i o n i n t h e m i n u t e s o r 
e l s e w h e r e i n t h e r e c o r d t h a t , a f t e r a p p r o v i n g BCM's 
r e c o m m e n d a t i o n t o d e c l a r e H a r b e r t i n d e f a u l t f o r f a i l i n g t o 
p r o v i d e t h e s c h e d u l e o f c o m p l e t i o n r e q u e s t e d i n A s a r i s i ' s 
November 14 l e t t e r , t h e B o a r d o r BCM s e n t n o t i c e t o H a r b e r t 
a d v i s i n g i t t h a t t h i s f a i l u r e c o n s t i t u t e d a d e f a u l t u n d e r 
C o n t r a c t 15 and g i v i n g H a r b e r t 10 d a y s n o t i c e u n d e r § 8.11 o f 
t h e s t a n d a r d s p e c i f i c a t i o n s t o c u r e t h e d e f a u l t . N o n e t h e l e s s , 
we assume, as we must, t h a t t h e r e s o l u t i o n c o r r e c t l y r e f l e c t s 
what o c c u r r e d a t t h e December 8 m e e t i n g . See, " S t a n d a r d o f 
R e v i e w , " i n f r a . 

29 



1041091 
p e r i o d a f t e r t h a t i n a c c o r d a n c e w i t h t h e t e r m s o f 
t h e c o n t r a c t . " 1 0 

The l i q u i d a t e d - d a m a g e s p r o v i s i o n f o r C o n t r a c t 16 was i d e n t i c a l 

t o t h a t f o r C o n t r a c t 15, as d i s c u s s e d above. 

On May 24, 1996, H a r b e r t s e n t A s a r i s i a l e t t e r 

r e q u e s t i n g "a f i n a l i n s p e c t i o n on [ P r o j e c t 16] as we a r e 

s u b s t a n t i a l l y c o m p l e t e . " 

On June 4, 1996, A s a r i s i s e n t H a r b e r t a l e t t e r t h a t 

s t a t e d : 

"We r e c e i v e d y o u r May 24, 1996 l e t t e r r e q u e s t i n g 
f i n a l i n s p e c t i o n on t h e r e f e r e n c e d p r o j e c t . We 
a g r e e t h a t t h e p r o j e c t i s s u b s t a n t i a l l y c o m p l e t e and  
document t h i s b y l e t t e r . 

"Our f i e l d r e p r e s e n t a t i v e f e e l s t h a t a number o f  
m i n o r t o u c h - u p and c l e a n - u p i t e m s n e e d t o be  
a d d r e s s e d b e f o r e we have a f i n a l i n s p e c t i o n w i t h t h e 
[ B o a r d ] . He has p r o v i d e d a l i s t o f t h e s e i t e m s t o 
t h e P r o j e c t S u p e r i n t e n d e n t . When t h e s e i t e m s a r e  
c o m p l e t e we w i l l c o n d u c t a f i n a l i n s p e c t i o n . " 

( E m p h a s i s a d d e d . ) 

A t a June 6, 1996, m e e t i n g BCM u p d a t e d t h e B o a r d on t h e 

s t a t u s o f P r o j e c t 16. The m i n u t e s o f t h e m e e t i n g s t a t e , i n 

p a r t : 

1 0 A p p a r e n t l y , an A p r i l 28 d e a d l i n e was c o n s i s t e n t w i t h a 
70-day e x t e n s i o n . I t a p p e a r s , h o w e v er, t h a t t h e A p r i l 28 
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"Mr. A s a r i s i e x p l a i n e d t h a t i n a p r e v i o u s B o a r d 
m e e t i n g , t h e B o a r d a u t h o r i z e d l i q u i d a t e d damages t o 
be a s s e s s e d [ a g a i n s t ] H a r b e r t ... on t h i s p r o j e c t . 
F o l l o w i n g t h a t a c t i o n , t h e c o n t r a c t o r s u b s t a n t i a l l y 
c o m p l e t e d t h e work. The s y s t e m i s o p e r a b l e ; t h e r e  
a r e some p u n c h - l i s t i t e m s and t h e p r o j e c t has n o t  
been f i n a l l y a c c e p t e d . [BCM's] r e p r e s e n t a t i v e s met 
w i t h t h e c o n t r a c t o r a l o n g w i t h B o a r d s t a f f and 
d i s c u s s e d l i q u i d a t e d damages." 

( E m p h a s i s a d d e d . ) H a r b e r t was i n f o r m e d t h a t t h e B o a r d h a d 

d e c i d e d t o a d h e r e t o i t s d e c i s i o n t o a s s e s s l i q u i d a t e d 

damages. H a r b e r t p r o t e s t e d t h e a s s e s s m e n t o f l i q u i d a t e d 

damages on t h e g r o u n d t h a t i t h a d n o t c a u s e d t h e d e l a y s a t 

i s s u e . 

On June 18, 1996, A s a r i s i s e n t H a r b e r t a l e t t e r t h a t 

s t a t e d : 

" I n a c c o r d a n c e w i t h [ s u b s e c t i o n ] 5.14 o f t h e 
[ s t a n d a r d s p e c i f i c a t i o n s ] , a f i n a l i n s p e c t i o n was 
c o n d u c t e d on [ P r o j e c t 16] on June 14, 1996. W i t h  
t h e e x c e p t i o n o f t h e i t e m s l i s t e d on t h e e n c l o s e d  
Punch L i s t , t h e p r o j e c t was s u b s t a n t i a l l y c o m p l e t e  
on May 24, 1996, and was p l a c e d on 30-day  
m a i n t e n a n c e as o f June 14, 1996. 

" I f t h e p r o j e c t i s m a i n t a i n e d i n a c c o r d a n c e w i t h t h e 
S p e c i f i c a t i o n s and a l l p u n c h l i s t i t e m s a r e  
s a t i s f a c t o r i l y c o m p l e t e d , t h e work w i l l be r e a d y f o r  
f i n a l a c c e p t a n c e on J u l y 15, 1996. 

"You s h o u l d now b e g i n a d v e r t i s i n g c o m p l e t i o n o f t h e 
p r o j e c t as r e q u i r e d b y t h e [ s t a n d a r d 
s p e c i f i c a t i o n s ] . A s a mple A d v e r t i s e m e n t o f 
C o m p l e t i o n i s p r o v i d e d on page 1 o f t h e a t t a c h e d 
F i n a l I n s p e c t i o n / P u n c h L i s t . " 
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(Em p h a s i s added.) The p u n c h l i s t A s a r i s i e n c l o s e d w i t h h i s 

June 18, 1996, l e t t e r i n c l u d e d 5 i t e m s r e l a t i n g t o t h e 

" S e c o n d a r y D i g e s t e r B u i l d i n g , " i n c l u d i n g t h e r e p l a c e m e n t o f 

c e r t a i n p i p e s u p p o r t s and t h e i n s u l a t i o n o f " s m a l l w a t e r l i n e s 

on b o i l e r " ; 20 i t e m s r e l a t i n g t o t h e " C e n t r i f u g e S t r u c t u r e , " 

i n c l u d i n g t h e a p p l i c a t i o n o f c e r t a i n c l a m p s , f i n i s h i n g " c h u t e s 

on c e n t r i f u g e d i s c h a r g e , " r e p l a c i n g b r o k e n b e l t s , r e p l a c i n g 

d r i v e b e a r i n g s , l a b e l i n g v a r i o u s c o n t r o l i t e m s , and i n s t a l l i n g 

"PVC c h e c k v a l v e i n p o l y m e r l i n e s a t c e n t r i f u g e s " ; and 8 

" G e n e r a l " i t e m s , i n c l u d i n g t h e p r o v i s i o n o f " r e c o r d d r a w i n g s , " 

" O p e r a t i o n and M a i n t e n a n c e M a n u a l s , " " s p a r e p a r t s , " 

" p e r f o r m a n c e t e s t i n g on t h e c e n t r i f u g e s ( e m p h a s i s a d d e d ) , " and 

t h e c o r r e c t i o n o f " d e f i c i e n c i e s on a t t a c h e d l e t t e r d a t e d 

June 6, 1 9 9 6 . " 1 1 

We n o t e t h a t , i n r e g a r d t o t h e c o m p l e t i o n and a c c e p t a n c e 

o f P r o j e c t 16, s u b s e c t i o n 5.13 o f t h e s t a n d a r d s p e c i f i c a t i o n s , 

e n t i t l e d " P r o j e c t C o m p l e t i o n , " s t a t e s : "The Work s h a l l be 

c o m p l e t e when a l l pay i t e m s and any E x t r a Work t o be p e r f o r m e d 

u n d e r t h i s C o n t r a c t [ a r e ] p e r f o r m e d i n [ t h e i r ] e n t i r e t y and i n 

1 1 T h e p a r t i e s have n o t d i s c u s s e d t h e c o n t e n t o f t h e 
June 6, 1996, l e t t e r o r o t h e r w i s e i n d i c a t e d t h a t i t i s 
i n c l u d e d i n t h e r e c o r d on a p p e a l . 
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a c c o r d a n c e w i t h c o n t r a c t u a l r e q u i r e m e n t s . " (Emphasis added.) 

S u b s e c t i o n 1.47 o f t h e s t a n d a r d s p e c i f i c a t i o n s d e f i n e s "Work" 

as " [ t ] h e e n t i r e c o m p l e t e d c o n s t r u c t i o n o r t h e v a r i o u s 

s e p a r a t e l y i d e n t i f i a b l e p a r t s t h e r e o f r e q u i r e d t o be f u r n i s h e d 

u n d e r t h e C o n t r a c t Documents." (Emphasis added.) The 

s t a n d a r d s p e c i f i c a t i o n s f u r t h e r s t a t e : 

"5.14 FINAL CONSTRUCTION INSPECTION: 

"Whenever [BCM] c o n s i d e r s t h e Work p r o v i d e d and 
c o n t e m p l a t e d b y t h e C o n t r a c t i s n e a r i n g c o m p l e t i o n , 
o r w i t h i n 10 d a y s a f t e r b e i n g n o t i f i e d b y [ H a r b e r t ] 
t h a t t h e Work i s c o m p l e t e d , [BCM] w i l l i n s p e c t t h e 
Work i n c l u d e d i n t h e C o n t r a c t . I f [BCM] f i n d s t h a t 
t h e Work h a s n o t b e e n s a t i s f a c t o r i l y c o m p l e t e d a t 
t h e t i m e o f s u c h i n s p e c t i o n , [ i t ] s h a l l a d v i s e 
[ H a r b e r t ] i n w r i t i n g as t o t h e Work t o be done o r 
t h e p a r t i c u l a r d e f e c t s t o be r e m e d i e d . When t h e s e 
d e f e c t s have b e e n r e m e d i e d and t h e Work has b e e n 
s a t i s f a c t o r i l y c o m p l e t e d [BCM] s h a l l make t h e F i n a l 
I n s p e c t i o n , and s h a l l n o t i f y [ H a r b e r t ] i n w r i t i n g 
t h a t t h e F i n a l I n s p e c t i o n has be e n made and t h a t 
t i m e c h a r g e s end on t h e day o f F i n a l I n s p e c t i o n . 
M a i n t e n a n c e P e r i o d s h a l l s t a r t on t h e day a f e r t h i s 
F i n a l I n s p e c t i o n . 

"5.15 FINAL ACCEPTANCE: 

" A f t e r t h e F i n a l I n s p e c t i o n i s made as o u t l i n e d 
a b o ve, [ H a r b e r t ] s h a l l m a i n t a i n t h e Work f o r 30 d a y s 
i n t h e same manner as s e t f o r t h u n d e r [ s u b s e c t i o n 
4.08] ' M a i n t e n a n c e o f t h e Work D u r i n g C o n s t r u c t i o n . ' 
The Work w i l l be f i n a l l y a c c e p t e d a t t h e e n d o f t h e  
30 day m a i n t e n a n c e p e r i o d p r o v i d e d a l l work has been  
s a t i s f a c t o r i l y m a i n t a i n e d . 
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" [ H a r b e r t ] , i m m e d i a t e l y a f t e r r e c e i v i n g t h e l e t t e r 
o f F i n a l I n s p e c t i o n , s h a l l g i v e n o t i c e o f s a i d 
c o m p l e t i o n o f Work by an a d v e r t i s e m e n t i n some 
newspaper o f g e n e r a l c i r c u l a t i o n p u b l i s h e d w i t h i n 
t h e c i t y o r c o u n t y w h e r e i n t h e Work has be e n done 
f o r a p e r i o d o f f o u r s u c c e s s i v e weeks. ... 

" I n no i n s t a n c e s h a l l a f i n a l s e t t l e m e n t be made  
upon [ H a r b e r t ] u n t i l t h e e x p i r a t i o n o f t h e  
M a i n t e n a n c e P e r i o d and u n t i l t h e C o n t r a c t i s  
c o m p l e t e d and P r o j e c t a c c e p t e d by t h e [ B o a r d ] . 

"5.16 MAINTENANCE GUARANTEE AFTER ACCEPTANCE: 

" N e i t h e r t h e f i n a l c e r t i f i c a t e o f payment n o r any 
p r o v i s i o n s i n t h e C o n t r a c t n o r p a r t i a l o r e n t i r e u se 
o r o c c u p a n c y o f t h e p r e m i s e s b y t h e [Board] s h a l l 
c o n s t i t u t e an a c c e p t a n c e o f work n o t done i n 
a c c o r d a n c e w i t h t h e C o n t r a c t o r r e l i e v e [ H a r b e r t ] o f 
l i a b i l i t y i n r e s p e c t t o any e x p r e s s w a r r a n t i e s o r 
r e s p o n s i b i l i t y f o r f a u l t y m a t e r i a l s o r w o r k m a n s h i p . 
[ H a r b e r t ] s h a l l remedy any d e f e c t s i n t h e Work and  
pa y f o r any damage t o o t h e r work r e s u l t i n g t h e r e f r o m  
w h i c h s h a l l a p p e a r w i t h i n a p e r i o d o f one y e a r f r o m  
t h e d a t e o f f i n a l a c c e p t a n c e o f t h e Work u n l e s s a  
l o n g e r p e r i o d i s s p e c i f i e d . The [Board] w i l l g i v e  
n o t i c e o f o b s e r v e d d e f e c t s w i t h r e a s o n a b l e  
p r o m p t n e s s and [ H a r b e r t ] s h a l l r e p a i r t h e d e f e c t s  
i m m e d i a t e l y . [ H a r b e r t ' s ] P e r f o r m a n c e o r C o n t r a c t  
Bond s h a l l r e m a i n i n e f f e c t a nd c o v e r t h i s  
g u a r a n t e e . A f t e r c o m p l e t i o n o f t h e P r o j e c t and 
p r i o r t o f i n a l a c c e p t a n c e , [ H a r b e r t ] s h a l l p r o v i d e 
a s t a t e m e n t a d d r e s s e d t o t h e [Board] f r o m [ F e d e r a l ] 
a c k n o w l e d g i n g t h a t t h e C o n t r a c t Bonds w i l l r e m a i n i n 
e f f e c t d u r i n g t h e o n e - y e a r w a r r a n t y p e r i o d . F i n a l 
payment u n d e r t h e C o n t r a c t w i l l n o t be made u n t i l 
t h i s s t a t e m e n t i s r e c e i v e d . " 

( E m p h a s i s added.) 
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S u b s e c t i o n 4.08 o f t h e s t a n d a r d s p e c i f i c a t i o n s , e n t i t l e d 

" M a i n t e n a n c e o f t h e Work D u r i n g C o n s t r u c t i o n , " s t a t e s : 

" [ H a r b e r t ] s h a l l be r e q u i r e d t o m a i n t a i n t h e Work 
f r o m t h e d a t e o f t h e a p p r o v a l o f [ i t s ] C o n t r a c t 
u n t i l t h e Work i s c o m p l e t e d and s h a l l m a i n t a i n i t i n  
f i r s t - c l a s s c o n d i t i o n f o r 30 d a y s a f t e r i t i s  
c o m p l e t e d and u n t i l t h e Work i s f i n a l l y a c c e p t e d . 

"The m a i n t e n a n c e s h a l l c o n s i s t o f c o n t i n u o u s and  
e f f e c t i v e work p r o s e c u t e d day by day, w i t h a d e q u a t e  
e q u i p m e n t and f o r c e s t o t h e e n d o f t h e P r o j e c t , 
k e e p i n g t h e e n t i r e work s i t e i n s a t i s f a c t o r y and 
a c c e p t a b l e c o n d i t i o n a t a l l t i m e . 

" C o m p e n s a t i o n f o r m a i n t e n a n c e work d u r i n g 
c o n s t r u c t i o n and b e f o r e t h e Work i s f i n a l l y a c c e p t e d 
s h a l l be i n c l u d e d i n t h e C o n t r a c t u n i t p r i c e s b i d on 
t h e p a y i t e m s o f t h e Work and t h e [Board] w i l l n o t 
pa y a d d i t i o n a l f o r s u c h work." 

(Em p h a s i s added.) 

A f t e r i t r e c e i v e d A s a r i s i ' s June 18, 1996, l e t t e r , 

H a r b e r t p u b l i s h e d an a d v e r t i s e m e n t o f c o m p l e t i o n i n t h e M o b i l e 

P r e s s R e g i s t e r , a d a i l y n e wspaper p u b l i s h e d i n M o b i l e , f o r 

f o u r c o n s e c u t i v e weeks b e g i n n i n g J u l y 11, 1996. 

On A u g u s t 9, 1996, A s a r i s i s e n t a l e t t e r t o H a r b e r t t h a t 

s t a t e d : 

" E n c l o s e d f o r y o u r i n f o r m a t i o n i s a l e t t e r f r o m t h e 
B o a r d ... w h i c h s t a t e s t h a t l i q u i d a t e d damages w i l l 
be a s s e s s e d on [ P r o j e c t 1 6 ] . Our r e c o r d s i n d i c a t e 
t h a t t h e c o n t r a c t c o m p l e t i o n d a t e , a f t e r t h e 
a p p r o v e d 70-day t i m e e x t e n s i o n [ , ] was May 2, 1996. 
The s y s t e m was p u t i n t o s e r v i c e on May 24, 1996. 
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T h e r e was a 21 day o v e r r u n i n t i m e a t $550 p e r day 
w h i c h i s e q u a l t o $11,550 l i q u i d a t e d damages. T h i s 
amount w i l l be d e d u c t e d f r o m f i n a l payment on t h e 
p r o j e c t . 

"We w o u l d a l s o l i k e t o r e m i n d you t h a t one o f t h e  
c o n d i t i o n s f o r a c c e p t a n c e o f t h e S h a r p l e s [ 1 2 ] 
c e n t r i f u g e was p e r f o r m a n c e t e s t i n g a f t e r 
i n s t a l l a t i o n t o c o n f i r m c o m p l i a n c e w i t h t h e  
p e r f o r m a n c e r e q u i r e m e n t s o f t h e s p e c i f i c a t i o n s .  
T h i s t e s t i n g i s r e q u i r e d b e f o r e t h e p r o j e c t w i l l be  
f i n a l a c c e p t e d . P l e a s e g i v e a t l e a s t 4 8 - h o u r s 
n o t i c e p r i o r t o t e s t i n g . " 

( E m p h a s i s a d d e d . ) 

H a r b e r t s u b m i t t e d a f i n a l payment r e q u e s t f o r P r o j e c t 16. 

On September 13, 1996, A s a r i s i s e n t a l e t t e r t o H a r b e r t t h a t 

s t a t e d : 

" R e g a r d i n g y o u r September 4, 1996 r e q u e s t f o r f i n a l 
payment on t h e r e f e r e n c e d p r o j e c t , we have l i s t e d 
t h e f o l l o w i n g r e a s o n s f o r d e n y i n g t h e r e q u e s t : 

II * 

II * 

We have n o t r e c e i v e d a r e p l y t o o u r J u l y 2,  
1996 l e t t e r r e g a r d i n g t h e PLC s i g n a l s  
s p e c i f i e d a nd r e q u i r e d f o r p r o p e r o p e r a t i o n  
o f t h e s l u d g e s y s t e m . 

The s l u d g e pumps c o n t i n u e t o f a i l t o s t a r t . 
T h i s has been a p r o b l e m s i n c e t h e pumps  
were i n s t a l l e d . 

The c o n d i t i o n s o f t h e e n c l o s e d l e t t e r f r o m 
S h a r p l e s have n o t bee n met. 

1 2 S h a r p l e s s u p p l i e d an E d d y - C u r r e n t - B r a k e b a c k d r i v e and 
a p p a r e n t l y g u a r a n t e e d t h e p e r f o r m a n c e o f t h e s l u d g e - s y s t e m 
c e n t r i f u g e s . 
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" * A l l o f t h e p u n c h l i s t i t e m s a r e n o t  

c o m p l e t e . 

"* The p r o j e c t has n o t been f i n a l a c c e p t e d and  
w i l l n o t be u n t i l a l l o f t h e above i t e m s  
a r e c o m p l e t e . " 

(Emphasis added.) 

On M a r c h 14, 1997, A s a r i s i s e n t a l e t t e r t o H a r b e r t t h a t 

s t a t e d : 

" [ P r o j e c t 1 6 ] was o r i g i n a l l y s c h e d u l e d t o be 
c o m p l e t e d i n F e b r u a r y 1996, b u t r e m a i n s i n c o m p l e t e . 
We have n o t i f i e d y o u numerous t i m e s o f t h e p r o b l e m s 
t h a t e x i s t w i t h t h e p r o j e c t and have r e q u e s t e d t h a t 
t h e y be c o r r e c t e d . S e v e r a l i t e m s f r o m t h e May 1996 
Punch L i s t have n e v e r been c o m p l e t e d . A l t h o u g h 
a t t e m p t s have been made t o c o r r e c t t h e p r o b l e m s w i t h  
t h e c e n t r i f u g e s , t h e y have been w i t h o u t s u c c e s s .  
O t h e r Punch L i s t i t e m s have n e v e r been a d d r e s s e d . 

"We j u s t l e a r n e d t h i s m o r n i n g t h a t b o t h c e n t r i f u g e s 
a r e n o t o p e r a t i n g . L i q u i d a t e d damages were 
p r e v i o u s l y a s s e s s e d on t h i s p r o j e c t l a s t y e a r b u t  
s t o p p e d i n May when b o t h c e n t r i f u g e s were up and 
r u n n i n g . Now t h a t b o t h c e n t r i f u g e s a r e n o t 
o p e r a t i n g t h e B o a r d w i l l b e g i n a s s e s s i n g l i q u i d a t e d  
damages a g a i n , s t a r t i n g t o d a y , a t $550 p e r day i n  
a c c o r d a n c e w i t h t h e c o n t r a c t f o r e v e r y day t h a t  
e i t h e r one o f t h e c e n t r i f u g e s i s n o t o p e r a t i n g . 

"The l o s s o f t h i s s y s t e m has a l a r g e i m p a c t on t h e  
o p e r a t i o n o f t h e p l a n t and r e s u l t s i n s i g n i f i c a n t  
c o s t s t o t h e B o a r d . We can no l o n g e r recommend 
f u r t h e r d e l a y s i n t h e p r o j e c t c o m p l e t i o n t o t h e 
[ B o a r d ] . " 

( Emphasis added.) 
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On M a rch 17, 1997, H a r b e r t r e s p o n d e d t o A s a r i s i ' s 

M a r c h 14, 1997, l e t t e r as f o l l o w s : 

"[We] have r e c e i v e d y o u r l e t t e r ... d a t e d M arch 
14, and have s p o k e n w i t h M a r v i n t h i s m o r n i n g 
c o n c e r n i n g t h e c e n t r i f u g e s t r u c t u r e . A t e c h n i c i a n 
i s a l r e a d y on s i t e and has d i s m a n t l e d , c l e a n e d and 
s t a r t e d t h e c e n t r i f u g e b a c k i n t o o p e r a t i o n . He i s 
g o i n g t o s e n d us h i s r e p o r t on t h e p r o b l e m w h i c h 
w i l l i n d i c a t e o p e r a t o r e r r o r s i n c e t h e r e was 
a b s o l u t e l y n o t h i n g wrong w i t h t h e e q u i p m e n t . As f a r 
as t h e o t h e r c e n t r i f u g e , he i s r e p l a c i n g a b e a r i n g 
and a l s o i n s t a l l i n g r i n g s t o p r e v e n t t h e b u i l d u p o f 
s l u d g e i n t h e b o w l . The s h u t down o f t h e e a s t e r n 
most c e n t r i f u g e had n o t h i n g t o do w i t h u n c o m p l e t e d 
work. 

"We a r e m a k i n g e v e r y e f f o r t t o have t h e  
r e m a i n i n g c r i t i c a l i t e m s , s u c h as t h e PLC p a n e l ,  
s t r a i n e r s and c e n t r i f u g e o p e r a t i o n c o m p l e t e d t h i s  
week a l o n g w i t h m i s c . p u n c h l i s t i t e m s s u c h as  
t r a f f i c b o l l a r d s , t o u c h up p a i n t i n g , s c r e w s and  
n u t s , e t c . We s t i l l have t h e c l o s e o u t documents t o  
t u r n i n and v a r i o u s o t h e r i t e m s o f p a p e r w o r k t o  
c o m p l e t e b u t t h e s e w i l l n o t h o l d up o p e r a t i o n o f t h e  
s y s t e m . " 

(Emphasis added.) 

On A p r i l 2, 1997, A s a r i s i s e n t a l e t t e r t o H a r b e r t 

s t a t i n g t h a t BCM had i n s p e c t e d t h e c e n t r i f u g e PLC on M a rch 2 1 , 

1997, and l i s t i n g s e v e r a l i t e m s t h a t i t s a i d were n o t 

c o m p l e t e . The l e t t e r s t a t e d t h a t " [ a ] l l o f t h e s e i t e m s need 

t o be added o r f i n i s h e d b e f o r e t h e s y s t e m can be a c c e p t e d , " 

and t h a t "[w]e r e m i n d you t h a t l i q u i d a t e d damages a r e a c c r u i n g 

u n t i l f i n a l a c c e p t a n c e o f t h i s p r o j e c t . " 
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A t an A p r i l 21, 1997, m e e t i n g o f t h e B o a r d , BCM u p d a t e d 

t h e B o a r d on t h e s t a t u s o f P r o j e c t 16. The m i n u t e s o f t h e 

m e e t i n g s t a t e , i n p a r t : 

"The B o a r d d i d have b e n e f i c i a l use o f t h e f a c i l i t y  
on May 2 4, 1996. C h a i r [Odom] i s aware l i q u i d a t e d 
damages were a s s e s s e d f o r 21 days o f $11,550 on t h a t 
p r o j e c t . S i n c e t h a t t i m e , t h e p r o j e c t s h o u l d have  
[been] c o m p l e t e d and has n o t . M a r c h 14 b o t h 
c e n t r i f u g e s went down and t h e c o n t r a c t o r was 
n o t i f i e d t h a t he was b a c k on l i q u i d a t e d damages, n o t 
j u s t o n l y t o when t h e c e n t r i f u g e s were r u n n i n g b u t , 
u n t i l t h e p r o j e c t was 100% c o m p l e t e and  
s a t i s f a c t o r y . The c o n t r a c t o r g o t t h e c e n t r i f u g e s 
b a c k up t h a t same week; however, he s t i l l r e m a i n s t o 
c o m p l e t e t h e p r o j e c t as o f t o d a t e . 

"... The c o n t r a c t o r has i n f o r m e d t h a t t h e B o a r d 
c a n n o t a s s e s s l i q u i d a t e d damages i f t h e B o a r d has 
b e n e f i c i a l use o f i t . 

" C h a i r Odom a s k e d what i s needed t o g e t t h e  
p r o j e c t c o m p l e t e d . Mr. A s a r i s i r e s p o n d e d t h e r e i s  
a c o m p u t e r c o n t r o l s y s t e m t h a t has n e v e r been  
c o m p l e t e . The c o n t r a c t o r has been s t a l l i n g . They  
t o l d us i t was r e a d y and [BCM's] i n s t r u m e n t a t i o n  
i n d i v i d u a l c h e c k e d i t and f o u n d p i e c e s m i s s i n g w h i c h  
were r e q u i r e d u n d e r t h e c o n t r a c t and were n o t 
p r o v i d e d . The c o n t r a c t o r i s i n t h e p r o c e s s o f 
c o r r e c t i n g t h o s e a l t h o u g h no work has been seen on  
i t . The c e n t r i f u g e s u p p l i e r i s s u p p o s e d t o be i n  
t h e 2 8 t h o f t h i s month t o do some p e r f o r m a n c e  
t e s t i n g . T h a t s t i l l w i l l n o t c o m p l e t e t h e p r o j e c t . 

"They have been t o l d t h e PLC (Computer C o n t r o l s )  
w i l l p r o b a b l y be c o m p l e t e d w i t h i n t h e month. T h i s 
i s a y e a r o v e r t h e t i m e o f c o m p l e t i o n . 

" [ A s s i s t a n t d i r e c t o r W. M a l c o l m ] S t e e v e s s t a t e d  
t h e o n l y o p t i o n we have i s t o go t o t h e b o n d i n g  
company and t e l l them t o t a k e o v e r . We d o n ' t t h i n k 
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t h e b o n d i n g company can p r o c e e d f a s t e r t h a n w h at's  
g o i n g on now. T h i s has been one o f t h e most p o o r l y  
managed p r o j e c t s o f H a r b e r t i t seems t h i s has 
been a l e a r n i n g p r o j e c t f o r them. T h e r e i s no 
e x c u s e f o r t h i s t y p e d e l a y . F o r t h a t r e a s o n , we 
d e c i d e d t o t e l l t h e c o n t r a c t o r we a r e g o i n g t o 
a s s e s s l i q u i d a t e d damages e v e r y day. We may use up 
a l l t h e r e s t o f t h e c o n t r a c t o r ' s money w i t h 
l i q u i d a t e d damages. That i s what t h e c o n t r a c t o r 
w i l l be a r g u i n g . 

"Mr. A s a r i s i s t a t e d t h a t t o d a t e we have enough 
money t o c o m p l e t e t h e p r o j e c t . Mr. S t e e v e s s t a t e d 
t h a t we a r e h o l d i n g enough money t o c o m p l e t e t h e 
p r o j e c t w i t h o u t t h e c o n t r a c t o r s h o u l d we d e c i d e t o 
do t h a t . The c o n t r a c t o r i s g e t t i n g t i g h t a b o u t o u r  
c h a r g i n g $550 p e r day w h i l e we a r e u s i n g t h e s y s t e m .  
Our r e s p o n s e i s t h a t i t i s c o s t i n g us money n o t t o  
have t h i s p r o j e c t c o m p l e t e d . We c a n ' t use i t l i k e  
we a r e s u p p o s e d t o be a b l e t o . We have t o keep  
r u n n i n g h e r e and t h e r e t o t u r n on t h i s pump and t h i s  
v a l v e and we a r e p a y i n g t h e c o n s u l t a n t s t o c o n t i n u e  
t o work on t h i s p r o j e c t . We a r e e x p e r i e n c i n g a c o s t  
t h a t we can j u s t i f y c h a r g i n g them $550 p e r day i f we  
d e c i d e t o . We a r e i n t h a t p o s i t i o n and we w i l l l e t  
t h e c o n t r a c t o r move us o f f t h a t p o s i t i o n by  
f i n i s h i n g t h e p r o j e c t . We a r e v e r y unhappy a b o u t  
t h i s p r o j e c t . The c e n t r i f u g e s work w e l l when t h e y  
work and w i l l s a v e us money." 

(Emphasis added.) 

H a r b e r t a g a i n s u b m i t t e d a f i n a l payment r e q u e s t t o BCM. 

On June 16, 1997, A s a r i s i s e n t H a r b e r t a l e t t e r r e j e c t i n g t h e 

payment r e q u e s t and n o t i n g t h a t " t h e r e a r e a number o f punch 

l i s t i t e m s t h a t have n e v e r been a d d r e s s e d . The o r i g i n a l p unch 

l i s t i s o v e r a y e a r o l d . S i n c e you d i d n o t make c o r r e c t i o n s 
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w i t h i n t h e a l l o w e d 30 day t i m e p e r i o d a new i n s p e c t i o n w i l l be 

r e q u i r e d . " 

On J u l y 8, 1997, A s a r i s i s e n t H a r b e r t a l e t t e r t h a t 

s t a t e d : 

"A F i n a l I n s p e c t i o n was c o n d u c t e d on t h e r e f e r e n c e d 
p r o j e c t on June 18, 1996. E n c l o s e d i s a copy o f t h e  
o r i g i n a l Punch L i s t Items t h a t were t o be c o m p l e t e d  
w i t h i n 30 days o f t h e i n s p e c t i o n . Over a y e a r has  
p a s s e d s i n c e t h e i n s p e c t i o n was made and some o f t h e  
Punch L i s t Items s t i l l have n o t been c o m p l e t e d . You 
were a l s o n o t i f i e d by C e r t i f i e d M a i l on M a r c h 14, 
1997 t h a t b o t h c e n t r i f u g e s were down and t h a t 
l i q u i d a t e d damages w o u l d be a s s e s s e d i n t h e amount 
o f $550 p e r day u n t i l t h e p r o j e c t was 100 p e r c e n t 
c o m p l e t e and f i n a l a c c e p t e d . A c o p y o f t h i s l e t t e r 
i s e n c l o s e d . To d a t e , l i q u i d a t e d damages e x c e e d  
$61,000. A l s o , a d d i t i o n a l d e f i c i e n c i e s have shown  
up s i n c e t h e o r i g i n a l i n s p e c t i o n . A c u r r e n t l i s t o f  
t h e s e Punch L i s t Items i s e n c l o s e d . 

"We have t r i e d u n s u c c e s s f u l l y f o r o v e r a y e a r t o g e t 
... H a r b e r t ... t o c o m p l e t e t h i s p r o j e c t . I n 
a c c o r d a n c e w i t h t e r m s o f t h e C o n t r a c t , you a r e  
h e r e b y n o t i f i e d t h a t t h e work on t h e r e m a i n i n g i t e m s  
must b e g i n w i t h i n 10 days o f t h e d a t e o f t h i s  
l e t t e r . I f a l l work on t h i s p r o j e c t i s n o t 100  
p e r c e n t c o m p l e t e by J u l y 27, 1997 we may n o t i f y y o u r  
b o n d i n g company t o c o m p l e t e t h e work." 

(Emphasis added.) A copy o f t h e l e t t e r was s e n t t o F e d e r a l . 

I n c l u d e d w i t h t h e J u l y 8, 1997, l e t t e r was a punch l i s t 

c o n t a i n i n g 88 i t e m s t o be a d d r e s s e d ; many o f t h e i t e m s 
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i n c l u d e d s e v e r a l s u b i t e m s . Some o f t h e i t e m s were t h e same 

m a t t e r s d e s c r i b e d on t h e punch l i s t f r o m June 1 9 9 6 . 1 3 

On J u l y 15, 1997, H a r b e r t s e n t A s a r i s i a l e t t e r i n 

r e s p o n s e t o h i s J u l y 8, 1997, l e t t e r . H a r b e r t d i s p u t e d some 

o f t h e f a c t u a l s t a t e m e n t s i n A s a r i s i ' s l e t t e r o f J u l y 8, and 

i t c l a i m e d t h a t i t had c o r r e c t e d 

" a l l o f t h e d e f i c i e n c i e s n o t e d on t h e ' F i n a l 
I n s p e c t i o n / P u n c h L i s t ' ... w i t h t h e e x c e p t i o n o f 
e q u i p m e n t O & M manuals and j o b s i t e p h o t o g r a p h s . 
T h i s i n f o r m a t i o n w i l l be p r o v i d e d a t one t i m e , as 
p r e v i o u s l y d i r e c t e d by ... BCM. 

H a r b e r t ' s J u l y 15, 1997, l e t t e r t h e n q u o t e d f r o m a p o r t i o n o f 

s u b s e c t i o n 5.14 o f t h e s t a n d a r d s p e c i f i c a t i o n s , see 

d i s c u s s i o n , i n f r a , and c o n t i n u e d : 

" I t i s t h e p o s i t i o n o f ... H a r b e r t ... t h a t o u r work 
was s a t i s f a c t o r i l y c o m p l e t e d w i t h a l l d e f e c t s h a v i n g 

1 3The l i s t a l s o i n c l u d e d i t e m s s u c h as t h e i n s t a l l a t i o n o f 
a m o t i o n d e t e c t o r on " C o n v e y o r M-110"; " [ c ] o m p l e t e t e s t i n g o f 
a l l c o n t r o l f u n c t i o n s and a l a r m s " ; p r o v i d i n g numerous s p a r e 
p a r t s ; c o n d u c t i n g p e r f o r m a n c e t e s t s and on s e v e r a l i t e m s ; 
i d e n t i f y i n g and l a b e l i n g a l l l i n e s ; i n s t a l l i n g c e r t a i n g a u g e s ; 
p u r c h a s i n g and i n s t a l l i n g a c o m p u t e r ; i n s t a l l i n g a i r 
c o n d i t i o n e r s on c e r t a i n i n s t r u m e n t and c o n t r o l p a n e l s ; 
" r u n n i n g " l i g h t s f o r t h e main d r i v e and b a c k - u p d r i v e on t h e 
c e n t r i f u g e c o n t r o l p a n e l s ; i n s t a l l i n g s o l e n o i d v a l v e s on 
c e r t a i n p i p i n g ; " l a b e l i n g and t a g g i n g " v a r i o u s e q u i p m e n t and 
i n s t r u m e n t s ; p r o v i d i n g a g r o u n d i n g c o n d u c t o r on s e v e r a l i t e m s 
o f e q u i p m e n t and on n o n m e t a l l i c c o n d u i t ; f u r n i s h i n g a "motor 
d i s c o n n e c t o r l o c k - o u t " ; and p r o v i d i n g numerous 
c e r t i f i c a t i o n s . 
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been r e m e d i e d p r i o r t o ... BCM c o n d u c t i n g i t s f i n a l 
i n s p e c t i o n on June 14, 1996. When t h e p r o j e c t was 
p l a c e d on a 30-day m a i n t e n a n c e p e r i o d on June 14, 
1996, a l l n o t e d punch l i s t / d e f i c i e n c y i t e m s were 
c o n s i d e r e d w a r r a n t y i t e m s . We f e e l t h a t t h e e i g h t y -
e i g h t punch l i s t r e p o r t e n c l o s e d i n y o u r J u l y 8, 
1997 l e t t e r a r e w a r r a n t y r e l a t e d i s s u e s t h a t o n l y 
p r e c l u d e f i n a l p r o j e c t a c c e p t a n c e . 

H a r b e r t a l s o d i s a g r e e d w i t h A s a r i s i ' s p o s i t i o n c o n c e r n i n g 

l i q u i d a t e d damages: 

"As e v i d e n c e d by t h e a t t a c h e d f i e l d r e p o r t f r o m 
S h a r p l e s , d a t e d M arch 17, 1997, b o t h c e n t r i f u g e s 
were f u n c t i o n i n g p r o p e r l y and have been o p e r a t i n g 
h e n c e f o r t h . ... BCM's c o n t i n u e d a s s e s s m e n t o f 
l i q u i d a t e d damages i s n o t j u s t i f i e d and w i t h o u t 
m e r i t . 

"... H a r b e r t ... w i l l c o n t i n u e t o s t r i v e  
t o w a r d s c l o s i n g o u t t h i s p r o j e c t t o t h e s a t i s f a c t i o n  
o f t h e [ B o a r d ] . " 

( E mphasis added.) 

On A u g u s t 8, 1997, A s a r i s i s e n t a l e t t e r t o H a r b e r t t h a t 

s t a t e d : 

"We can a s s u r e you t h a t t h e 'Work' has n e v e r been 
' s a t i s f a c t o r i l y c o m p l e t e d . ' You c l a i m t h a t t h e l i s t  
o f e i g h t y - e i g h t i t e m s t h a t a r e d e f i c i e n t on t h e  
p r o j e c t a r e w a r r a n t y i t e m s . Even i f t h i s were t h e  
c a s e , i t has been o v e r a y e a r s i n c e t h e o r i g i n a l  
i n s p e c t i o n was made and t h e i t e m s a r e s t i l l n o t  
c o r r e c t e d . Some o f t h e i t e m s on t h i s l i s t a r e  
t h i n g s t h a t were s u p p o s e d t o be i n c l u d e d i n t h e  
p r o j e c t and a r e n o t t h e r e as o f t o d a y . You c a n n o t  
c o n s i d e r s o m e t h i n g m i s s i n g on t h e p r o j e c t as a  
w a r r a n t y i t e m . 
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"... Our M a r c h 14, 1997 l e t t e r s a i d t h a t l i q u i d a t e d 
damages w o u l d be a s s e s s e d u n t i l ' a l l ' i t e m s were 
c o r r e c t e d and t h e P r o j e c t was F i n a l A c c e p t e d . [ 1 4 ] T h i s 
has n o t been done and we have n o t seen any e f f o r t 
b e i n g made t o c o r r e c t t h e i t e m s . " 

( E mphasis added.) 

A l s o on A u g u s t 8, 1997, A s a r i s i s e n t F e d e r a l a l e t t e r 

t h a t s t a t e d : 

"By copy o f o u r J u l y 8, 1997 l e t t e r t o ... H a r b e r t 
... you were n o t i f i e d t h a t t h e [ B o ard] c o u l d f i n d 
[ i t ] i n d e f a u l t o f [ C o n t r a c t 16] i f a l l work was n o t 
c o m p l e t e d by J u l y 27, 1997. The work was n o t 
c o m p l e t e d by t h i s d a t e and we a r e n o t aware o f any 
work b e i n g p e r f o r m e d a t t h i s t i m e . T h e r e f o r e , i n 
a c c o r d a n c e w i t h [ s u b s e c t i o n ] 8.11 o f t h e C o n t r a c t , 
t h e B o a r d ... f i n d s ... H a r b e r t ... i n d e f a u l t o f  
[ C o n t r a c t 1 6 ] . " 

( E mphasis added.) The l e t t e r c l o s e d : "Your prompt a t t e n t i o n 

t o t h e r e s o l u t i o n o f t h i s m a t t e r w i l l be a p p r e c i a t e d . " The 

l e t t e r r e f l e c t s t h a t a copy was s e n t t o H a r b e r t . H a r b e r t 

r e s p o n d e d v i a a l e t t e r t o A s a r i s i t h a t c l o s e d : " C o n t r a r y t o 

y o u r a l l e g a t i o n s , ... H a r b e r t ... w i l l c o m p l e t e t h i s p r o j e c t 

i n a c c o r d a n c e t o o u r c o n t r a c t and r e s e r v e i t s r i g h t t o s e e k 

l e g a l a c t i o n , as deemed n e c e s s a r y . " 

On A u g u s t 25, 1997, A s a r i s i s e n t F e d e r a l a l e t t e r t h a t 

s t a t e d t h a t n e i t h e r F e d e r a l n o r H a r b e r t had r e m e d i e d t h e 

1 4 A s a r i s i was a p p a r e n t l y r e f e r r i n g t o t h e A p r i l 2, 1997, 
l e t t e r t o H a r b e r t , d i s c u s s e d a b ove. 
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d e f a u l t i d e n t i f i e d i n t h e l e t t e r o f A u g u s t 8, 1997, and t h a t 

t h e B o a r d w o u l d e x e r c i s e i t s r i g h t t o t a k e o v e r t h e c o m p l e t i o n 

o f t h e "Work." A c o p y o f t h e l e t t e r was s e n t t o H a r b e r t . 

On September 10, 1997, H a r b e r t r e s p o n d e d i n a l e t t e r t o 

A s a r i s i t h a t t o o k e x c e p t i o n w i t h t h e d e c i s i o n t o d e c l a r e 

C o n t r a c t 16 i n d e f a u l t . H a r b e r t r e i t e r a t e d i t s p o s i t i o n t h a t 

i t had c o m p l e t e d a l l work u n d e r C o n t r a c t 16 " i n a c c o r d a n c e 

w i t h " t h e June 18, 1996, punch l i s t . The l e t t e r c l o s e d : 

" C o n t r a r y t o y o u r d e c i s i o n , ... H a r b e r t ... w i l l  
c o m p l e t e t h i s p r o j e c t i n a c c o r d a n c e t o o u r c o n t r a c t  
agreement and we w i l l s e e k t h e n e c e s s a r y l e g a l 
a c t i o n t o e n s u r e t h a t t h i s h a p p e n s . " 

(Emphasis added.) 

On September 11, 1997, A s a r i s i s e n t H a r b e r t a l e t t e r t h a t 

s t a t e d : 

"We were i n f o r m e d by y o u r p r o j e c t s u p e r i n t e n d e n t 
t h a t he p l a n s t o b e g i n work on t h e i t e m s r e m a i n i n g  
on [ C o n t r a c t 1 6 ] . P r e v i o u s a t t e m p t s t o c o m p l e t e t h e  
work by y o u r c r ews has g e n e r a l l y r e s u l t e d i n o n l y a  
few i t e m s b e i n g c o r r e c t e d b e f o r e p u l l i n g o f f t h e j o b  
a g a i n . T h i s l a c k o f a c t i o n i s t h e c a u s e f o r f i n d i n g 
... H a r b e r t ... i n d e f a u l t . Any work l e f t 
i n c o m p l e t e a f t e r t h i s a t t e m p t w i l l be c o n t r a c t e d o u t  
and payment w i l l be made w i t h money h e l d on t h e  
p r o j e c t as s t i p u l a t e d i n t h e C o n t r a c t . " 

(Emphasis added.) 

On November 14, 1997, A s a r i s i s e n t a l e t t e r t o H a r b e r t 

t h a t s t a t e d : 
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"Over f i v e weeks have p a s s e d s i n c e o u r O c t o b e r 7, 
1997 m e e t i n g t o d i s c u s s d e f i c i e n c i e s on [ P r o j e c t 
1 6 ] . To d a t e , we have n o t se e n any p r o g r e s s on t h e 
work. As you know t h e B o a r d has d e c l a r e d ... 
H a r b e r t ... i n d e f a u l t . A t y o u r r e q u e s t we a l l o w e d 
[ H a r b e r t ] t o p r o c e e d w i t h c o m p l e t i n g t h e p r o j e c t . 
A g a i n , we f a i l t o see any p r o g r e s s b e i n g made. I f 
we do n o t r e c e i v e a s c h e d u l e by November 21, 1997 
w h i c h shows an a c c e p t a b l e p r o g r e s s r a t e f o r 
c o m p l e t i n g t h e work, we w i l l c o n t i n u e w i t h t h e 
d e f a u l t p r o c e s s . " 

On November 21, 1997, H a r b e r t s e n t a l e t t e r t o A s a r i s i 

t h a t s t a t e d H a r b e r t ' s p o s i t i o n t h a t i t "ha[d] d i l i g e n t l y 

p u r s u e d t h e p e r f o r m a n c e and c o m p l e t i o n o f a l l w a r r a n t y r e l a t e d 

work ... s i n c e o u r O c t o b e r 7, 1997 m e e t i n g " and t h a t i t 

" s t r o n g l y d i s p u t e d BCM's ... a l l e g a t i o n t h a t ... H a r b e r t ... 

c o n t i n u e s t o be i n d e f a u l t o f i t s c o n t r a c t . " H a r b e r t a g a i n 

a s s e r t e d t h a t t h e June 18, 1996, punch l i s t was t h e f i n a l 

p u nch l i s t f o r C o n t r a c t 16. H a r b e r t c o n t e n d e d t h a t i t "ha[d] 

c o m p l e t e d a l l ' w a r r a n t y ' i t e m s shown on t h i s l i s t . " H a r b e r t 

a l s o s t a t e d : 

" W i t h r e g a r d s t o y o u r r e q u e s t f o r a c o m p l e t i o n 
s c h e d u l e , t h e m a j o r i t y o f t h e w a r r a n t y work 
r e m a i n i n g t o b e c o m p l e t e d i s 
e l e c t r i c a l / i n s t r u m e n t a t i o n r e l a t e d . As s u c h , we 
have n o t i f i e d Duke I n s t r u m e n t S e r v i c e t o p r o v i d e a 
c o m p l e t i o n s c h e d u l e t o us as soon as p o s s i b l e . We 
e x p e c t t o r e c e i v e t h i s i n f o r m a t i o n f r o m Duke i n t h e 
n e x t week. Upon o u r r e c e i p t o f t h e i r s c h e d u l e , we 
w i l l p r o m p t l y f o r w a r d t h i s t o y o u . " 
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On November 24, 1997, t h e B o a r d v o t e d t o t e r m i n a t e 

C o n t r a c t 16 and t o " f i l e a g a i n s t t h e bond." The B o a r d a d o p t e d 

a r e s o l u t i o n t h a t s t a t e d t h a t i t had d e c l a r e d H a r b e r t i n 

d e f a u l t i n a l e t t e r d a t e d A u g u s t 8, 1997; t h a t H a r b e r t had 

been g i v e n " i n e x c e s s o f t e n days f r o m t h e d a t e o f d e f a u l t 

n o t i c e t o remedy t h e d e f i c i e n c i e s d ocumented by v a r i o u s 

l e t t e r s and m u l t i p l e m e e t i n g s between t h e p a r t i e s " ; and t h a t 

" H a r b e r t h a [ d ] f a i l e d t o remedy t h e d e f i c i e n c i e s u n d e r t h e 

c o n t r a c t . " " I t has been moved, r a t i f i e d , and a f f i r m e d by v o t e 

o f t h e B o a r d ... t h a t ... H a r b e r t ... c e a s e a l l work on s a i d 

p r o j e c t and t h e c o n t r a c t w i t h ... H a r b e r t be t e r m i n a t e d . " 

I n a l e t t e r t o F e d e r a l d a t e d December 3, 1997, a c o p y o f 

w h i c h was s e n t t o H a r b e r t , A s a r i s i i n f o r m e d F e d e r a l o f t h e 

B o a r d ' s d e c i s i o n t o t e r m i n a t e C o n t r a c t 16; i t r e q u e s t e d t h a t 

H a r b e r t c e a s e a l l work u n d e r C o n t r a c t 16; and i t demanded t h a t 

F e d e r a l " p r o v i d e a s c h e d u l e o f [ i t s ] p l a n o f a c t i o n t o 

c o m p l e t e t h e r e m a i n i n g work on t h e p r o j e c t . " A c o p y o f t h e 

l e t t e r was s e n t t o H a r b e r t . As d i s c u s s e d i n P a r t I . A . 3 . , a 

few days l a t e r t h e B o a r d a l s o t e r m i n a t e d C o n t r a c t 15. 

A f t e r t h e t e r m i n a t i o n o f C o n t r a c t 16, n e i t h e r H a r b e r t n o r 

F e d e r a l c o r r e c t e d t h e a l l e g e d d e f i c i e n c i e s . The B o a r d u s e d 
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o t h e r c o n t r a c t o r s t o r e p a i r and c o m p l e t e t h e work a l l e g e d l y 

l e f t undone by H a r b e r t u n d e r C o n t r a c t 16. 

C. P r o c e d u r a l H i s t o r y 

I n December 1999, H a r b e r t s u e d t h e B o a r d i n t h e M o b i l e 

C i r c u i t C o u r t . I n p a r t , H a r b e r t a l l e g e d c l a i m s a g a i n s t t h e 

B o a r d o f b r e a c h o f c o n t r a c t as t o b o t h C o n t r a c t 15 and 

C o n t r a c t 16. S p e c i f i c a l l y , H a r b e r t a l l e g e d t h a t t h e B o a r d had 

w r o n g f u l l y t e r m i n a t e d b o t h C o n t r a c t 15 and C o n t r a c t 16 and 

t h a t , as a r e s u l t o f B o a r d ' s b r e a c h o f t h e c o n t r a c t s , H a r b e r t 

had s u f f e r e d damages t o t a l i n g " i n e x c e s s o f $3,165,728," 

i n c l u d i n g 

" n o t l e s s t h a n $769,386 f o r e x t e n d e d f i e l d o v e r h e a d 
c o s t s , $515,088 f o r e x t e n d e d home o f f i c e o v e r h e a d 
c o s t s , $389,965 f o r t h e d i r e c t c o s t o f 
c h a n g e d / a d d i t i o n a l work on t h e P r o j e c t s ... , 
$172,762 f o r u n p a i d work u n d e r t h e C o n t r a c t s , 
$672,858 f o r t h e c o n t r a c t r e t a i n a g e w i t h h e l d , and 
$247,988 o f a c c r u e d i n t e r e s t c o s t s , p l u s $397,681 i n 
a d d i t i o n a l b o n d i n g company, c l a i m p r e p a r a t i o n , and 
a t t o r n e y s ' f e e s . " 

The B o a r d f i l e d c o u n t e r c l a i m s a g a i n s t H a r b e r t and a 

t h i r d - p a r t y c o m p l a i n t a g a i n s t F e d e r a l . 1 5 The B o a r d ' s 

1 5The u n d e r l y i n g c a s e i n v o l v e d numerous o t h e r c l a i m s 
b e t w e e n o r i n v o l v i n g p a r t i e s o t h e r t h a n H a r b e r t , F e d e r a l , a n d 
t h e B o a r d , i n c l u d i n g S p i d e r m a n , S i k a , a n d BCM. Some o f t h o s e 
c l a i m s have b e e n s e t t l e d a n d t h o s e r e m a i n i n g a r e n o t a t i s s u e 
i n t h i s a p p e a l . 
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c o u n t e r c l a i m s a g a i n s t H a r b e r t i n c l u d e d c l a i m s o f b r e a c h o f 

c o n t r a c t as t o b o t h C o n t r a c t 15 and C o n t r a c t 16 and o f f r a u d 

as t o e a c h p r o j e c t . 1 6 The B o a r d ' s b r e a c h - o f - c o n t r a c t c l a i m s 

i n c l u d e d a l l e g a t i o n s t h a t H a r b e r t f a i l e d t o p r o p e r l y p e r f o r m 

a l l o f t h e work r e q u i r e d u n d e r t h e c o n t r a c t s ; t h a t H a r b e r t 

f a i l e d t o c o r r e c t d e f i c i e n c i e s i n t h e work i t p e r f o r m e d ; t h a t 

H a r b e r t f a i l e d t o p e r f o r m t h e work i n a t i m e l y manner; t h a t 

H a r b e r t f a i l e d t o p r o v i d e q u a l i f i e d p e r s o n n e l t o c o m p l e t e t h e 

p r o j e c t s ; t h a t H a r b e r t f a i l e d t o p r o p e r l y p e r f o r m change 

o r d e r s ; and t h a t H a r b e r t f a i l e d t o p e r f o r m t h e work i n a 

1 6The d i s c u s s i o n o f t h e B o a r d ' s c l a i m s r e f l e c t s t h o s e 
c l a i m s a l l e g e d i n t h e B o a r d ' s M a r c h 2 0 0 2 amended and r e s t a t e d 
c o u n t e r c l a i m a n d t h i r d - p a r t y c o m p l a i n t , w h i c h was t h e l a s t 
amendment t h e t r i a l c o u r t a l l o w e d b e f o r e i t e n t e r e d a summary 
j u d g m e n t a g a i n s t t h e B o a r d . 

We n o t e t h a t i n a d d i t i o n t o t h e c l a i m s d e s c r i b e d i n t h e 
t e x t o f t h i s o p i n i o n , t h e B o a r d a l s o i n c l u d e d c l a i m s a l l e g i n g 
t h a t H a r b e r t was l i a b l e t o i t b e c a u s e o f " [ t ] h e n e g l i g e n c e o f 
H a r b e r t a n d i t s s u b c o n t r a c t o r s " b a s e d upon H a r b e r t ' s f a i l u r e 
t o p r o v i d e a p p r o p r i a t e c o n c r e t e f o r r e a c t o r b a s i n #2, w h i c h 
a l l e g e d l y c o n t r i b u t e d t o t h e f a i l u r e o f t h e s e a l a n t s y s t e m an d 
f o r n e g l i g e n t p e r f o r m a n c e o f t h e w ork u n d e r t h e c o n t r a c t s 
( i . e . , b r e a c h o f an a l l e g e d " d u t y t o p e r f o r m t h [ e ] work i n a 
w o r k m a n l i k e m a n n e r " ) . F u r t h e r , t h e c o m p l a i n t i n c l u d e d c l a i m s 
o f b r e a c h o f an i m p l i e d w a r r a n t y and a c l a i m b a s e d upon 
a l l e g a t i o n s t h a t H a r b e r t was l i a b l e t o t h e B o a r d f o r b r e a c h e s 
o f H a r b e r t ' s b o n d o b l i g a t i o n s a s s o c i a t e d w i t h t h e c o n t r a c t s . 
The B o a r d makes no argument on a p p e a l r e l a t i n g t o i t s 
n e g l i g e n c e c l a i m s , b r e a c h - o f - i m p l i e d - w a r r a n t y c l a i m s , a n d 
b r e a c h - o f - b o n d - o b l i g a t i o n s c l a i m . 
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w o r k m a n l i k e manner. The B o a r d a l l e g e d t h a t , as a r e s u l t o f 

H a r b e r t ' s b r e a c h e s , " t h e B o a r d has s u f f e r e d damages i n t h a t 

t h e p r o j e c t s have n o t been c o m p l e t e d p r o p e r l y , and e x p e n s e s 

have been i n c u r r e d and c o n t i n u e t o be i n c u r r e d t o p r o p e r l y 

c o m p l e t e t h e P r o j e c t [ s ] . " I n i t s c o u n t e r c l a i m s , t h e B o a r d 

s o u g h t damages t h a t i n c l u d e d , i n p a r t , " a l l r e p a i r c o s t s 

i n c u r r e d by t h e B o a r d , i n c l u d i n g b u t n o t l i m i t e d t o a l l 

payments made t o c o r r e c t a n d / o r c o m p l e t e H a r b e r t ' s e r r o r s 

a n d / o r o m i s s i o n s " ( e m p h a s i s added) a s s o c i a t e d w i t h t h e 

c o r r e c t i o n o r c o m p l e t i o n o f H a r b e r t ' s d e f i c i e n t work, 

l i q u i d a t e d damages as p r o v i d e d i n t h e c o n t r a c t s , c e r t a i n 

r e g u l a t o r y p e n a l t i e s a l l e g e d l y i n c u r r e d by t h e B o a r d b e c a u s e 

o f H a r b e r t ' s a l l e g e d " d e l a y a n d / o r p o o r w o r k m a n s h i p , " and " a l l 

o t h e r damages n o t s p e c i f i c a l l y d e f i n e d h e r e i n i n c u r r e d by t h e 

B o a r d as a r e s u l t o f H a r b e r t ' s b r e a c h o f b o t h c o n t r a c t s . " 

The B o a r d ' s f r a u d c l a i m s s t a t e , i n p e r t i n e n t p a r t : 

"27. H a r b e r t r e p r e s e n t e d t o t h e B o a r d t h a t i t 
c o u l d p e r f o r m t h e work as s p e c i f i e d i n t h e p l a n s and 
s p e c i f i c a t i o n s o r f r a u d u l e n t [ l y ] s u p p r e s s e d m a t e r i a l  
f a c t s . 

"28. The r e p r e s e n t a t i o n s made by H a r b e r t were 
f a l s e and H a r b e r t knew t h e r e were f a l s e [ ; ] o r were 
f a l s e , and H a r b e r t , w i t h o u t k n o wledge o f t h e t r u e 
f a c t s , r e c k l e s s l y m i s r e p r e s e n t e d t h e f a c t s ; o r were 
f a l s e and were made by H a r b e r t by m i s t a k e , b u t w i t h 
t h e i n t e n t i o n t h a t t h e B o a r d s h o u l d r e l y on them. 
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"29. The B o a r d r e l i e d on t h e r e p r e s e n t a t i o n s 
made by H a r b e r t and r e l i e d on them and a c t e d upon 
them by a w a r d i n g t h e c o n t r a c t work t o H a r b e r t . 

"30. As a p r o x i m a t e r e s u l t o f ... H a r b e r t ' s 
m i s r e p r e s e n t a t i o n s , t h e B o a r d has s u f f e r e d damages 
i n t h a t t h e p r o j e c t s have n o t been c o m p l e t e d 
p r o p e r l y , and e x p e n s e s have been i n c u r r e d and 
c o n t i n u e t o be i n c u r r e d t o p r o p e r l y c o m p l e t e t h e 
P r o j e c t [ s ] . " 1 7 

( E m p h a s i s added.) The c o u n t e r c l a i m d e s c r i b e s t h e damages 

s o u g h t by t h e B o a r d on t h e f r a u d c l a i m s i n t h e same t e r m s t h e 

B o a r d u s e d f o r i t s b r e a c h - o f - c o n t r a c t c l a i m s , e x c e p t f o r t h e 

a d d i t i o n o f an a l l e g a t i o n t h a t t h e B o a r d was e n t i t l e d t o 

p u n i t i v e damages f o r H a r b e r t ' s a l l e g e d " i n t e n t i o n a l o r g r o s s 

and r e c k l e s s " c o n d u c t . 

The B o a r d a l s o f i l e d a t h i r d - p a r t y c o m p l a i n t a g a i n s t 

F e d e r a l b a s e d on F e d e r a l ' s s u r e t y o b l i g a t i o n s . 

I n A u g u s t 2002, H a r b e r t f i l e d a m o t i o n f o r a p a r t i a l 

summary j u d g m e n t , a s s e r t i n g as f o l l o w s : 

" 1 . T h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t 
(a) t h a t t h e B o a r d t e r m i n a t e d [ C o n t r a c t 16] ... 
a f t e r t h e work was s u b s t a n t i a l l y c o m p l e t e and (b) 
t h a t t h e B o a r d t e r m i n a t e d [ C o n t r a c t 15] ... w i t h o u t 
p r o v i d i n g H a r b e r t w i t h n o t i c e o f d e f a u l t and 10 days 

1 7The f r a u d a l l e g a t i o n s i n t h e M a r c h 2002 amended and 
r e s t a t e d c o u n t e r c l a i m a n d t h i r d - p a r t y c o m p l a i n t a p p e a r t o 
a l l e g e f r a u d i n t h e i n d u c e m e n t . 
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o p p o r t u n i t y t o c u r e as r e q u i r e d by t h e t e r m s o f 
C o n t r a c t 15. 

"2. T h e r e f o r e , H a r b e r t i s e n t i t l e d t o judgment 
as a m a t t e r o f l a w t h a t t h e B o a r d ' s t e r m i n a t i o n o f 
C o n t r a c t s 15 and 16 was w r o n g f u l . " 

As t o t h e t e r m i n a t i o n o f C o n t r a c t 15, as p a r t o f i t s 

n a r r a t i v e summary o f u n d i s p u t e d f a c t s i n s u p p o r t o f i t s m o t i o n 

f o r a p a r t i a l summary j u d g m e n t , H a r b e r t d i r e c t e d t h e t r i a l 

c o u r t ' s a t t e n t i o n t o s u b s e c t i o n 8.11 o f t h e s t a n d a r d 

s p e c i f i c a t i o n s . See d i s c u s s i o n , s u p r a . H a r b e r t a l s o d i r e c t e d 

t h e t r i a l c o u r t ' s a t t e n t i o n t o s u b s e c t i o n 8.12 o f t h e 

s t a n d a r d s p e c i f i c a t i o n s , e n t i t l e d " T e r m i n a t i o n f o r F a i l u r e o f 

P e r f o r m a n c e , " w h i c h s t a t e s : 

" I n t h e e v e n t o f f a i l u r e by [ H a r b e r t ] t o p e r f o r m any 
and a l l o f [ H a r b e r t ' s ] o b l i g a t i o n s i n a prompt and 
e f f i c i e n t manner s a t i s f a c t o r y t o t h e [ B o a r d ] , t h e 
[Board] w i l l have t h e r i g h t t o s u m m a r i l y t e r m i n a t e 
t h i s a g r e e m e n t , i n c l u d i n g a l l work c o v e r e d h e r e b y , 
by g i v i n g [ H a r b e r t ] w r i t t e n n o t i c e o f s u c h 
t e r m i n a t i o n , a f t e r w h i c h t h e [Board] may employ 
c o n t r a c t i n g s e r v i c e s o f h i s c h o i c e t o c o m p l e t e t h e 
Work u n d e r t h i s C o n t r a c t and [ H a r b e r t ] and [ F e d e r a l ] 
w i l l r e i m b u r s e t h e [Board] any a d d i t i o n a l c o s t s 
w h i c h may r e s u l t f r o m s u c h t e r m i n a t i o n and 
employment o f o t h e r c o n t r a c t i n g s e r v i c e s . F a i l u r e 
by t h e [Board] t o e x e r c i s e t h i s r i g h t t o so 
t e r m i n a t e t h i s C o n t r a c t f o r any s u c h d e f a u l t by 
[ H a r b e r t ] s h a l l n o t c o n s t i t u t e a w a i v e r by t h e 
[Board] o f i t s r i g h t t o so t e r m i n a t e t h i s C o n t r a c t 
f o r any s u b s e q u e n t d e f a u l t . " 
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I n H a r b e r t ' s b r i e f i n s u p p o r t o f i t s m o t i o n f o r a p a r t i a l 

summary j u d g m e n t , H a r b e r t a r g u e d , as t o C o n t r a c t 15, t h a t t h e 

B o a r d f a i l e d t o s t r i c t l y c o m p l y w i t h t h e t e r m s o f s u b s e c t i o n 

8.11 g o v e r n i n g " n o t i c e o f d e f a u l t and t h e o p p o r t u n i t y t o c u r e 

b e f o r e t e r m i n a t i n g t h e c o n t r a c t . " S p e c i f i c a l l y , H a r b e r t 

a r g u e d t h a t i t was e n t i t l e d t o " c l e a r and u n e q u i v o c a l " n o t i c e 

o f d e f a u l t and o p p o r t u n i t y t o c u r e any d e f a u l t i t m i g h t have 

c o m m i t t e d and t h a t " t h e B o a r d met and v o t e d t o p l a c e H a r b e r t 

i n d e f a u l t , b u t , i n s t e a d o f d e c l a r i n g a d e f a u l t and n o t i f y i n g 

H a r b e r t t h a t H a r b e r t w o u l d have t e n days t o c u r e t h e d e f a u l t , 

t h e B o a r d p r o c e e d e d t o i s s u e a r e s o l u t i o n p u r p o r t i n g t o 

t e r m i n a t e H a r b e r t as t h e c o n t r a c t o r f o r P r o j e c t 15." 

As t o C o n t r a c t 16, H a r b e r t a r g u e d t h a t a p a r t y "may n o t 

t e r m i n a t e o r ' r e s c i n d ' a c o n t r a c t u n l e s s t h e r e has been a 

m a t e r i a l b r e a c h o f t h e c o n t r a c t by t h e o t h e r p a r t y " and t h a t 

t h e B o a r d had no l e g a l r i g h t t o t e r m i n a t e C o n t r a c t 16 b e c a u s e , 

i t s a i d , t h e work u n d e r t h e c o n t r a c t was s u b s t a n t i a l l y 

c o m p l e t e ( i . e . , no m a t e r i a l b r e a c h had o c c u r r e d ) a t t h e t i m e 

t h e c o n t r a c t was t e r m i n a t e d . 

The B o a r d o p p o s e d H a r b e r t ' s m o t i o n f o r a p a r t i a l summary 

j u d g m e n t . As t o t h e t e r m i n a t i o n o f C o n t r a c t 15, t h e B o a r d 

a s s e r t e d t h a t H a r b e r t was i n b r e a c h when t h e B o a r d t e r m i n a t e d 
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C o n t r a c t 15 b e c a u s e , i t s a i d , H a r b e r t had n o t c o m p l e t e d t h e 

p r o j e c t on o r b e f o r e t h e December 1996 c o m p l e t i o n d a t e , 

b e c a u s e H a r b e r t had n o t p r o p e r l y c o n s t r u c t e d r e a c t o r b a s i n #2, 

and b e c a u s e H a r b e r t had n o t p r o v i d e d u p d a t e d s c h e d u l e s f o r t h e 

p r o j e c t as r e q u i r e d u n d e r t h e c o n t r a c t . The B o a r d t h e n a r g u e d 

t h a t s u b s e c t i o n s 8.11 and 8.12 o f t h e s t a n d a r d s p e c i f i c a t i o n s 

were " c u m u l a t i v e and n o t e x c l u s i v e o f one a n o t h e r . The 

[ B o a rd] may a c t u n d e r e i t h e r o r b o t h p r o v i s i o n s w i t h o u t 

w a i v i n g i t s r i g h t s u n d e r any o t h e r p r o v i s i o n o f t h e C o n t r a c t . " 

The B o a r d s t a t e d t h a t s u b s e c t i o n 8.12 gave i t t h e r i g h t t o 

t e r m i n a t e C o n t r a c t 15 as i t d i d . As t o s u b s e c t i o n 8.11, t h e 

B o a r d a r g u e d t h a t " H a r b e r t ' s m o t i o n f o r summary judgment i s 

... due t o be d e n i e d b e c a u s e t h e r e e x i s t f a c t s t o s u p p o r t t h e 

B o a r d ' s t e r m i n a t i o n o f H a r b e r t p u r s u a n t t o [ s u b s e c t i o n ] 8.11." 

The B o a r d c o n t e n d e d t h a t A s a r i s i ' s November 14, 1997, l e t t e r 

as t o C o n t r a c t 15 c o n s t i t u t e d n o t i c e o f d e f a u l t and t h a t t h a t 

l e t t e r , t h e B o a r d ' s r e s o l u t i o n o f December 8, 1997, and 

A s a r i s i ' s l e t t e r o f December 9, 1997, when t a k e n c u m u l a t i v e l y , 

s a t i s f i e d t h e c o n d i t i o n s o f s u b s e c t i o n 8.11 o r s u b s t a n t i a l l y 

c o m p l i e d w i t h s u b s e c t i o n 8.11. 

As t o t h e t e r m i n a t i o n o f C o n t r a c t 16, t h e B o a r d a r g u e d 

t h a t t h e p l a i n l a n g u a g e o f t h e s t a n d a r d s p e c i f i c a t i o n s , 
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s p e c i f i c a l l y s u b s e c t i o n s 5.14, 5.15, and 5.16, r e n d e r e d t h e 

d o c t r i n e o f s u b s t a n t i a l p e r f o r m a n c e i n a p p l i c a b l e . The B o a r d 

a s s e r t e d t h a t i t h a d n e v e r " f i n a l l y a c c e p t e d " P r o j e c t 16 

b e c a u s e , i t s a i d , H a r b e r t n e v e r c o m p l e t e d a l l o f t h e work 

r e q u i r e d u n d e r C o n t r a c t 16. The B o a r d a l s o a s s e r t e d t h a t i t 

t e r m i n a t e d C o n t r a c t 16 b e c a u s e o f H a r b e r t ' s a l l e g e d f a i l u r e t o 

r e s p o n d t o BCM's r e q u e s t t h a t i t r e p a i r d e f i c i e n t work and 

c o m p l e t e P r o j e c t 16 as r e q u i r e d u n d e r t h e c o n t r a c t . The B o a r d 

c o n t e n d e d t h a t i t s t e r m i n a t i o n o f t h e c o n t r a c t was i n 

a c c o r d a n c e w i t h s u b s e c t i o n s 8.11 a n d 8.12 o f t h e s t a n d a r d 

s p e c i f i c a t i o n s . 

I n J a n u a r y 2004, t h e t r i a l c o u r t e n t e r e d an o r d e r 

g r a n t i n g H a r b e r t ' s m o t i o n f o r a p a r t i a l summary j u d g m e n t . The 

t r i a l c o u r t ' s o r d e r s t a t e s t h a t BCM " i s s u e d a C e r t i f i c a t e o f 

C o m p l e t i o n f o r C o n t r a c t 16 c e r t i f y i n g t h a t C o n t r a c t 16 was 

s u b s t a n t i a l l y c o m p l e t e as o f May 24, 1996"; t h a t BCM 

a u t h o r i z e d H a r b e r t t o p u b l i s h an a d v e r t i s e m e n t o f c o m p l e t i o n 

f o r P r o j e c t 16; and t h a t " [ i ] n J u l y 1997, n e a r l y a y e a r a f t e r 

BCM c e r t i f i e d t h a t P r o j e c t 16 was s u b s t a n t i a l l y c o m p l e t e , t h e 

B o a r d c l a i m e d t o have d i s c o v e r e d a number o f i t e m s o f w a r r a n t y 

w o rk on P r o j e c t 16, w h i c h t h e B o a r d c l a i m e d were d e f i c i e n t . " 
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The t r i a l c o u r t n o t e d t h a t " H a r b e r t d i s p u t e d t h a t [ i t s ] work 

was d e f i c i e n t " ; t h a t H a r b e r t " m a i n t a i n e d t h a t t h e w o rk had 

a l r e a d y been c o m p l e t e d " ; and t h a t H a r b e r t " d i s p u t e d t h a t [ i t ] 

was i n d e f a u l t o f C o n t r a c t 16." T h e r e a f t e r , t h e t r i a l c o u r t 

n o t e d , t h e B o a r d d e c l a r e d H a r b e r t i n d e f a u l t o f C o n t r a c t 16 

and, a f t e r p r o v i d i n g H a r b e r t w i t h n o t i c e and an o p p o r t u n i t y t o 

c u r e , t h e B o a r d t e r m i n a t e d C o n t r a c t 16. 

B a s e d on t h e f o r e g o i n g f i n d i n g s , t h e t r i a l c o u r t 

r e a s o n e d , i n p a r t : 

"The B o a r d ' s t e r m i n a t i o n o f C o n t r a c t 16 was 
w r o n g f u l b e c a u s e P r o j e c t 16 was a l r e a d y 
s u b s t a n t i a l l y c o m p l e t e . 

"Under t h e d o c t r i n e o f s u b s t a n t i a l p e r f o r m a n c e , 
an owner may n o t w i t h h o l d payment f r o m t h e 
c o n t r a c t o r once a b u i l d i n g c o n t r a c t i s s u b s t a n t i a l l y 
c o m p l e t e , w h e t h e r o r n o t t h e c o n t r a c t o r has s t r i c t l y 
c o m p l i e d w i t h a l l o f t h e t e r m s o f t h e c o n t r a c t . See  
A.G. G a s t o n C o n s t r . Co. v. H i c k s , 674 So. 2d 545 
( A l a . C i v . App. 1995) ( under t h e d o c t r i n e o f 
s u b s t a n t i a l p e r f o r m a n c e , l i t e r a l p e r f o r m a n c e o f a l l 
c o n t r a c t o b l i g a t i o n s i s n o t r e q u i r e d ) ; see a l s o 

T T - ; ^ ^ ^ r o n e - A T - , ^ ^ ^ - r - r c ^ c ^ o o / i t 2d 
Dev. 

B r u n e r v. H i n e s , [295 A l a . 111, 115-16,] 324 So. 
265, 268-69 ( A l a . 1972) (same); H u f f m a n - E a s t D. , .  
C o r p . v. Summers E l e c [ . ] S u p p l y , [288 A l a . 579, 582¬
83,] 263 So. 2d 677, 680 ( A l a . 1972) (same); M i l e s  
v. Moore, [262 A l a . 441, 444,] 79 So. 2d 432, 434-35 
( A l a . 1955) (same); W i l s o n v. W i l l i a m s , [257 A l a . 
445,] 59 So. 2d 616 ( 1 9 5 2 ) ; and A l e x a n d e r v. S m i t h , 
[3 A l a . App. 5 0 1 , 506,] 57 So. 104, 106-07 (1911) 
( d o c t r i n e o f s u b s t a n t i a l p e r f o r m a n c e a p p l i e d f o r t h e 
f i r s t t i m e i n A l a b a m a , i n a c o n s t r u c t i o n c o n t e x t ) . 
As t h e Supreme C o u r t h e l d i n H u f f m a n - E a s t 
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D e v e l o p m e n t [ C o r p . ] v. Summers E l e c t r i c a l S u p p l y , 
263 So. 2d 677 ( A l a . 1 9 7 2 ) : 

" ' I f t h e work done s u b s t a n t i a l l y c o n f o r m s 
t o t h e c o n t r a c t , i m m a t e r i a l d e v i a t i o n s w i l l 
n o t p r e v e n t r e c o v e r y o f t h e c o n t r a c t p r i c e , 
l e s s t h e amount r e q u i r e d t o i n d e m n i f y f o r 
i n j u r i e s s u s t a i n e d by s u c h d e v i a t i o n s . ' 

"[288 A l a . a t 582-83, 263 So. 2d] a t 680." 

( E m p h a s i s a d d e d . ) 

The t r i a l c o u r t d e t e r m i n e d t h a t t h e B o a r d had w r o n g f u l l y 

t e r m i n a t e d t h a t C o n t r a c t 15 b e c a u s e t h e B o a r d " f a i l e d t o 

d e c l a r e a d e f a u l t o r p r o v i d e H a r b e r t w i t h t e n - d a y s ' n o t i c e and 

o p p o r t u n i t y t o c u r e as r e q u i r e d by [ s u b s e c t i o n ] 8.11 o f t h e 

[ s t a n d a r d s p e c i f i c a t i o n s . ] " The t r i a l c o u r t s t a t e d , i n p a r t : 

"The November 2004 l e t t e r , w h i c h t h e B o a r d 
r e f e r s t o as a ' [ s u b s e c t i o n ] 8.11 n o t i c e , ' d i d n o t 
p r o v i d e H a r b e r t w i t h c l e a r , u n e q u i v o c a l n o t i c e o f  
t h e B o a r d ' s i n t e n t t o t e r m i n a t e t h e c o n t r a c t . The 
l e t t e r n e v e r u s e s t h e word ' n o t i c e , ' and t h e o n l y 
r e f e r e n c e t o [ s u b s e c t i o n ] 8.11 i s i n t h e l a s t 
s e n t e n c e , w h i c h s t a t e s , ' F a i l u r e t o p r o v i d e a 
s c h e d u l e w i t h i n t e n days w i l l be g r o u n d s f o r f i n d i n g 
[ H a r b e r t ] i n d e f a u l t o f t h e C o n t r a c t i n a c c o r d a n c e 
w i t h [ s u b s e c t i o n ] 8.11 o f t h e S p e c i f i c a t i o n s . ' 
R a t h e r t h a n p r o v i d i n g c l e a r and u n e q u i v o c a l n o t i c e 
o f a m a t e r i a l b r e a c h and o p p o r t u n i t y t o c u r e , t h e 
November 14, 1997 l e t t e r d i d j u s t t h e o p p o s i t e . The  
r e f e r e n c e t o t h e u p d a t e d s c h e d u l e was n o t s t a t e d i n  
t e r m s o f a b r e a c h , b u t o f a r e q u e s t - - t h a t i s , ' t o  
a v o i d f u r t h e r d e l a y s on t h i s p r o j e c t we r e q u e s t t h a t 
you p r o v i d e an u p d a t e d s c h e d u l e . ' I n d e e d , by 
t h r e a t e n i n g t o d e c l a r e a d e f a u l t i f t h e r e q u e s t was  
n o t h o n o r e d w i t h i n t e n d a y s , t h e l e t t e r l e f t t h e  
c l e a r i m p r e s s i o n t h a t H a r b e r t was n o t a l r e a d y i n 
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d e f a u l t . Thus, as a m a t t e r o f l a w , t h e November 14,  
1997 [ l e t t e r ] d i d n o t p r o v i d e t h e t e n d a y s ' n o t i c e  
a n [ d ] o p p o r t u n i t y t o c u r e r e q u i r e d by [ s u b s e c t i o n ]  
8.11 o f t h e [ s t a n d a r d s p e c i f i c a t i o n s ] . . . . " 

"The B o a r d ' s R e s o l u t i o n t e r m i n a t i n g C o n t r a c t 15 
and A s a r i s i ' s l e t t e r o f December 9, 1997 were i s s u e d 
i n v i o l a t i o n o f H a r b e r t ' s c o n t r a c t u a l r i g h t t o t e n 
d a y s ' n o t i c e and t h e o p p o r t u n i t y t o c u r e t h e a l l e g e d 
d e f a u l t . A t t h e December 8, 1997 B o a r d m e e t i n g , BCM 
recommended t h a t t h e B o a r d h o l d H a r b e r t i n ' d e f a u l t ' 
on [ C o n t r a c t ] 15 f o r f a i l u r e t o p r o v i d e an u p d a t e d 
s c h e d u l e . The B o a r d t h e n v o t e d t o a c c e p t BCM's 
r e c o m m e n d a t i o n t o p l a c e H a r b e r t i n d e f a u l t . A t t h a t  
p o i n t , t h e B o a r d s h o u l d have p r o v i d e d H a r b e r t w i t h  
w r i t t e n n o t i c e o f t h e f i n d i n g o f d e f a u l t and a t e n - 
day o p p o r t u n i t y t o c u r e . I n s t e a d , t h e B o a r d a d o p t e d  
an u n d a t e d R e s o l u t i o n t h a t p u r p o r t e d n o t t o d e c l a r e  
a d e f a u l t u n d e r C o n t r a c t 15, b u t t o t e r m i n a t e  
H a r b e r t ' s c o n t r a c t . Thus, t h e B o a r d p r o c e e d e d t o  
t e r m i n a t e C o n t r a c t 15 w i t h o u t g i v i n g H a r b e r t t h e  
r e q u i r e d t e n d a y s ' n o t i c e o f t h e a l l e g e d d e f a u l t and  
t h e o p p o r t u n i t y t o c u r e . 

" [ S u b s e c t i o n ] 8.11 i s p a r t o f d o c u m e n t a t i o n u s e d 
by t h e B o a r d i n a l l o f i t s c o n s t r u c t i o n c o n t r a c t s . 
I t was d r a f t e d by t h e B o a r d and was n o t s u b j e c t t o 
n e g o t i a t i o n . I n a d d i t i o n , t h e p r o c e d u r e s u s e d w i t h 
r e s p e c t t o t h e t e r m i n a t i o n o f C o n t r a c t 16 show t h a t 
t h e B o a r d was w e l l aware o f and u n d e r s t o o d t h e 
n o t i c e r e q u i r e m e n t s . ... These same p r o c e d u r a l 
r e q u i r e m e n t s were a p p l i c a b l e t o C o n t r a c t 15, b u t 
were n o t f o l l o w e d . 

"The November 14, 1997 l e t t e r i s unambiguous and 
p l a i n l y d i d n o t p r o v i d e c l e a r and u n e q u i v o c a l n o t i c e 
o f t h e B o a r d ' s i n t e n t t o t e r m i n a t e C o n t r a c t 15. 
Even i f t h e l e t t e r were ambiguous, however, summary  
judgment w o u l d be a p p r o p r i a t e . B e c a u s e a n o t i c e o f  
d e f a u l t and t h e o p p o r t u n i t y t o c u r e must be c l e a r  
and u n e q u i v o c a l , an ambiguous n o t i c e i s i n s u f f i c i e n t 
as a m a t t e r o f l a w . ... 
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"Becau s e t h e b o a r d d i d n o t p r o v i d e t h e n o t i c e 

r e q u i r e d by [ s u b s e c t i o n ] 8.11, H a r b e r t i s e n t i t l e d 
t o p a r t i a l summary judgment d e t e r m i n i n g t h a t t h e 
B o a r d ' s t e r m i n a t i o n o f C o n t r a c t 15 was w r o n g f u l . 

"... [T]he B o a r d ' s t e r m i n a t i o n o f C o n t r a c t 15 
was w r o n g f u l b e c a u s e t h e B o a r d f a i l e d t o p r o v i d e 
H a r b e r t w i t h t e n d a y s ' n o t i c e and o p p o r t u n i t y t o 
c u r e t h e a l l e g e d d e f a u l t i n a c c o r d a n c e w i t h 
[ s u b s e c t i o n ] 8.11 o f t h e [ S t a n d a r d s p e c i f i c a t i o n s ] . " 

( E m p h a s i s a d d e d . ) 

H a v i n g o b t a i n e d a f a v o r a b l e r u l i n g as t o t h e B o a r d ' s 

w r o n g f u l t e r m i n a t i o n o f C o n t r a c t 15 and C o n t r a c t 16, i n 

December 2004 H a r b e r t and F e d e r a l f i l e d a j o i n t m o t i o n f o r a 

summary judgment a g a i n s t t h e B o a r d on i t s " C o u n t e r c l a i m 

a g a i n s t H a r b e r t and T h i r d - P a r t y C o m p l a i n t a g a i n s t F e d e r a l . " 

I n p a r t , H a r b e r t and F e d e r a l a r g u e d : 

" [ T ] h e B o a r d ' s w r o n g f u l t e r m i n a t i o n o f H a r b e r t as 
t h e c o n t r a c t o r on C o n t r a c t s 15 and 16 r e s u l t e d i n a 
b r e a c h o f t h e c o n t r a c t s by t h e B o a r d t h a t b a r s t h e 
B o a r d f r o m r e c o v e r i n g i t s a f f i r m a t i v e c l a i m f o r 
damages a g a i n s t H a r b e r t . The B o a r d ' s C o u n t e r c l a i m 
a g a i n s t H a r b e r t i s , t h e r e f o r e , due t o be d i s m i s s e d . 

"... The w r o n g f u l t e r m i n a t i o n o f H a r b e r t as t h e 
c o n t r a c t o r f o r t h e P r o j e c t s a l s o d i s c h a r g e d 
F e d e r a l ' s o b l i g a t i o n s t o t h e B o a r d u n d e r t h e Bonds. 
As a m a t t e r o f l a w , a bond c l a i m a n t t h a t does n o t 
have a r i g h t o f r e c o v e r y a g a i n s t t h e p r i n c i p a l does 
n o t have a r i g h t o f r e c o v e r y a g a i n s t t h e s u r e t y . " 

I n J a n u a r y 2005, t h e B o a r d f i l e d a m o t i o n and b r i e f i n 

o p p o s i t i o n t o H a r b e r t and F e d e r a l ' s j o i n t m o t i o n f o r a summary 
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j u d g m e n t , and i t r e q u e s t e d t h a t t h e t r i a l c o u r t r e c o n s i d e r i t s 

J a n u a r y 2004 o r d e r as t o t h e w r o n g f u l t e r m i n a t i o n o f 

C o n t r a c t 15 and C o n t r a c t 16. I n a d d i t i o n t o t h e a r g u m e n t s t h e 

B o a r d made i n r e s p o n s e t o H a r b e r t ' s m o t i o n f o r a p a r t i a l 

summary j u d g m e n t , as t o C o n t r a c t 15 t h e B o a r d a r g u e d t h a t 

l e t t e r s w r i t t e n b e f o r e A s a r i s i ' s November 14, 1997, l e t t e r had 

demanded t h a t H a r b e r t c o r r e c t t h e d e f i c i e n c i e s as t o r e a c t o r 

b a s i n #2 and t h a t t h o s e pre-November 14, 1997, l e t t e r s 

c o n s t i t u t e d t h e n o t i c e and o p p o r t u n i t y t o c u r e r e q u i r e d by 

s u b s e c t i o n 8.11. The B o a r d a l s o a r g u e d t h a t H a r b e r t ' s 

r e p e a t e d f a i l u r e s t o a d e q u a t e l y r e s p o n d t o t h e B o a r d ' s demands 

c o n s t i t u t e d an " a n t i c i p a t o r y b r e a c h and r e p u d i a t i o n o f 

C o n t r a c t 15 so as t o e x c u s e t h e B o a r d f r o m p r o v i d i n g s u c h 

n o t i c e . " I n s u p p o r t o f i t s a n t i c i p a t o r y - r e p u d i a t i o n a rgument, 

t h e B o a r d c i t e d C o n g r e s s L i f e I n s u r a n c e Co. v. B a r s t o w , 799 

So. 2d 931, 934 ( A l a . 2001 ), and S o l i t r o n D e v i c e s , I n c . v.  

H o n e y w e l l , I n c . , 842 F.2d 274, 278 ( 1 1 t h C i r . 1 9 8 8 ) . F u r t h e r , 

t h e B o a r d a r g u e d t h a t , " [ a ] t t h e v e r y l e a s t , a g e n u i n e i s s u e 

o f m a t e r i a l f a c t e x i s t [ s ] as t o w h e t h e r H a r b e r t was p r o v i d e d 

a s u f f i c i e n t c u r e n o t i c e t o meet t h e c o n t r a c t u a l r e q u i r e m e n t s 

o f [ s u b s e c t i o n ] 8.11." 
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As t o C o n t r a c t 16, t h e B o a r d a r g u e d t h a t t h e t r i a l c o u r t 

s h o u l d have d e n i e d t h e summary-judgment m o t i o n as t o t h e 

B o a r d ' s b r e a c h - o f - c o n t r a c t c l a i m b e c a u s e , i t s a i d , a v a l i d 

" n o t i c e - a n d - o p p o r t u n i t y - t o - c u r e l e t t e r " was p r o v i d e d t o 

H a r b e r t and b e c a u s e , i t s a i d , H a r b e r t f a i l e d t o c o r r e c t 

d e f i c i e n c i e s i n i t s work t h a t a p p e a r e d d u r i n g t h e o n e - y e a r 

w a r r a n t y p e r i o d d e s c r i b e d i n s u b s e c t i o n 5.16 o f t h e s t a n d a r d 

s p e c i f i c a t i o n s . 

On J a n u a r y 14 2005, t h e t r i a l c o u r t c o n d u c t e d a h e a r i n g 

on H a r b e r t and F e d e r a l ' s j o i n t m o t i o n f o r a summary j u d g m e n t . 

A p p a r e n t l y , a t t h e c o n c l u s i o n o f t h e h e a r i n g , t h e t r i a l c o u r t 

r e q u e s t e d t h a t t h e p a r t i e s p r o v i d e i t w i t h p r o p o s e d o r d e r s and 

"any o t h e r i n f o r m a t i o n t h a t m i g h t be h e l p f u l . " 

On J a n u a r y 31, 2005, t h e B o a r d f i l e d (1) a s u p p l e m e n t a l 

l e t t e r b r i e f u r g i n g t h e t r i a l c o u r t t o deny H a r b e r t and 

F e d e r a l ' s j o i n t m o t i o n f o r a summary j u d g m e n t , (2) p r o p o s e d 

o r d e r s f o r t h e t r i a l c o u r t d e n y i n g H a r b e r t and F e d e r a l ' s 

m o t i o n , (3) a m o t i o n r e q u e s t i n g t h a t t h e t r i a l c o u r t a l l o w t h e 

B o a r d t o amend i t s c o u n t e r c l a i m a g a i n s t H a r b e r t and i t s t h i r d -

p a r t y c o m p l a i n t a g a i n s t F e d e r a l , and (4) a p r o p o s e d " F o u r t h 
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Amended C o u n t e r - C l a i m and T h i r d - P a r t y C o m p l a i n t . " 1 8 The 

p r o p o s e d o r d e r s i n c l u d e d an o r d e r d e n y i n g H a r b e r t and 

F e d e r a l ' s j o i n t m o t i o n f o r a summary j u d g m e n t , " t h e o r d e r 

u r g e d by t h e B o a r d , " and an a l t e r n a t i v e o r d e r " t h a t w o u l d f i n d 

t h a t no s u f f i c i e n t c u r e l e t t e r was s e n t as t o C o n t r a c t 15 and 

t h a t C o n t r a c t 16 was s u b s t a n t i a l l y c o m p l e t e d , b u t w o u l d r e t a i n 

t h e b r e a c h o f w a r r a n t y [ s u b s e c t i o n 5.16] and f r a u d c o u n t s as 

v i a b l e c l a i m s . " 

I n F e b r u a r y 2005, t h e B o a r d f i l e d a l e t t e r w i t h t h e t r i a l 

c o u r t " t o p r o v i d e a l i m i t e d r e s p o n s e " t o H a r b e r t ' s most r e c e n t 

s u b m i s s i o n . The B o a r d ' s l e t t e r s t a t e s , i n p a r t : 

" H a r b e r t d i d n o t even c h a l l e n g e t h e B o a r d ' s p o s i t i o n 
t h a t t h e r e a r e v a l i d b r e a c h o f w a r r a n t y c l a i m s f o r 
b o t h C o n t r a c t 15 and 16. ... H a r b e r t a l s o knows 
t h a t i t made m u l t i p l e f a l s e s t a t e m e n t [ s ] o f i t s 
d e g r e e o f c o m p l e t e n e s s and i s l i a b l e f o r s u c h 
m i s r e p r e s e n t a t i o n s . H a r b e r t o b v i o u s l y hopes i t s i l l 
f o u n d e d argument as t o ' i n a d e q u a t e c u r e n o t i c e ' w i l l 
be b l i t h e l y a c c e p t e d as t o t h e s e o t h e r c o u n t s -¬
b o t h as t o w a r r a n t y and f r a u d . F o r t h e s e and many 
o t h e r r e a s o n s , H a r b e r t ' s m o t i o n f o r p a r t i a l summary 
judgment i s due t o be d e n i e d . " 

1 8The r e c o r d r e f l e c t s t h a t t h e t r i a l c o u r t d i d n o t r u l e on 
t h e B o a r d ' s m o t i o n t o a l l o w a f o u r t h amendment t o t h e 
c o m p l a i n t b e f o r e e n t e r i n g t h e summary j u d g m e n t t h a t i s t h e 
s u b j e c t o f t h i s a p p e a l . The p r o p o s e d f o u r t h amendment i s n o t 
b e f o r e us i n t h i s a p p e a l . 
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On M a r c h 16, 2005, t h e t r i a l c o u r t e n t e r e d a summary 

judgment ("the M a r c h 2005 judgment") i n c o r p o r a t i n g t h e 

f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w f r o m i t s J a n u a r y 2004 

o r d e r . The M a r c h 2005 judgment a l s o s t a t e s : 

"2. I n i t s C o u n t e r c l a i m ... t h e B o a r d s e e k s 
damages f o r t h e c o s t s t h e B o a r d a l l e g e d l y i n c u r r e d 
i n c o m p l e t i n g c e r t a i n c o n s t r u c t i o n p r o j e c t s a f t e r 
t e r m i n a t i n g H a r b e r t as t h e g e n e r a l c o n t r a c t o r . 

"3. The damages s o u g h t by t h e B o a r d i n e a c h o f 
t h e c o u n t s ( c o n t r a c t and t o r t ) a r e t h e same: 
(1) t h e c o s t s t h e B o a r d a l l e g e d l y i n c u r r e d i n 
c o m p l e t i n g t h e work ( c o n s i s t i n g o f c o m p l e t i o n work 
and t h e c o r r e c t i o n o f a l l e g e d d e f i c i e n c i e s ) a f t e r 
H a r b e r t e x i t e d t h e j o b s i t e ; and (2) o t h e r 
c o n s e q u e n t i a l damages t h a t t h e B o a r d a l l e g e d l y 
s u f f e r e d as a r e s u l t o f H a r b e r t ' s f a i l u r e t o 
c o m p l e t e t h e work on t h e p r o j e c t s . 

"4. The B o a r d s e e k s damages a g a i n s t H a r b e r t , as 
t h e g e n e r a l c o n t r a c t o r , and a g a i n s t F e d e r a l , as 
s u r e t y , u n d e r t h e p e r f o r m a n c e bonds t h a t F e d e r a l 
i s s u e d t o s e c u r e H a r b e r t ' s o b l i g a t i o n s t o t h e B o a r d 
on t h e c o n s t r u c t i o n c o n t r a c t s . 

"5. The B o a r d has n o t come f o r w a r d w i t h any 
e v i d e n c e o f any o t h e r k i n d o f a l l e g e d damages. 

fl 

"B. The t e r m i n a t i o n o f H a r b e r t ' s c o n t r a c t s was 
w r o n g f u l , f o r t h e r e a s o n s s e t f o r i n t h e C o u r t ' s 
Memorandum O p i n i o n and O r d e r o f J a n u a r y 22, 2004, 
and e f f e c t i v e l y p r e v e n t e d H a r b e r t f r o m c o m p l e t i n g 
t h e work on t h e p r o j e c t s . 

"C. The B o a r d ' s w r o n g f u l t e r m i n a t i o n o f 
H a r b e r t ' s c o n t r a c t s c o n s t i t u t e s a m a t e r i a l b r e a c h o f 
t h e c o n t r a c t s t h a t e x c u s e s H a r b e r t ' s f u t u r e 
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p e r f o r m a n c e , and b a r s t h e B o a r d ' s C o u n t e r c l a i m f o r 
c o m p l e t i o n c o s t s . F e d e r a l I n s . Co. v. I . K r u g e r ,  
I n c . , 829 So. 2d 732 ( A l a . 2002) (where c o n t r a c t o r 
p r e v e n t e d s u b c o n t r a c t o r f r o m p e r f o r m i n g u n d e r 
s u b c o n t r a c t , s u b c o n t r a c t o r was e x c u s e d f r o m 
p e r f o r m a n c e ) ; see a l s o S h i r l e y v. L i n , 548 So. 2d 
1329, 1334 ( A l a . 1989) ('Once a p a r t y t o a c o n t r a c t 
r e p u d i a t e s t h e a g r e e m e n t , t h e o t h e r p a r t y i s e x c u s e d 
f r o m f u r t h e r p e r f o r m a n c e . ' ) ; H e a l t h C a r e Mgmt. C o r p .  
v. R u b e n s t e i n , 540 So. 2d 77, 78 ( A l a . C i v . App. 
1989) ('Because o f t h e d e f e n d a n t ' s m a t e r i a l b r e a c h 
o f t h e c o n t r a c t , t h e p l a i n t i f f ' s f u t u r e p e r f o r m a n c e 
o f t h e c o n t r a c t was e x c u s e d and t h e p l a i n t i f f had an 
i m m e d i a t e c a u s e o f a c t i o n f o r t h a t b r e a c h . ' ) ; Ex  
p a r t e A.B./Wildwood L t d . P ' s h i p , 793 So. 2d 784, 790 
( A l a . 2000) ( L y o n s , J . , c o n c u r r i n g i n t h e r e s u l t ) 
('Once a p a r t y has c o m m i t t e d an a n t i c i p a t o r y b r e a c h , 
t h e o t h e r p a r t y i s e x c u s e d f r o m f u r t h e r 
p e r f o r m a n c e . ' ) . 

"D. The d i s c h a r g e o f H a r b e r t ' s o b l i g a t i o n s 
u n d e r t h e c o n t r a c t s d i s c h a r g e d F e d e r a l ' s o b l i g a t i o n s 
t o t h e B o a r d u n d e r t h e p e r f o r m a n c e bonds. ... 

"E. T h e r e i s no j u s t r e a s o n t o d e l a y e n t r y o f a 
f i n a l judgment on t h e B o a r d ' s C o u n t e r c l a i m and T h i r d 
P a r t y C o m p l a i n t . T h i s o r d e r d i s p o s e s o f a l l o f t h e 
B o a r d ' s c l a i m s a g a i n s t H a r b e r t and F e d e r a l . ... " 

The t r i a l c o u r t c e r t i f i e d i t s judgment as a f i n a l j u d g m e n t , 

a f t e r w h i c h t h e B o a r d f i l e d a t i m e l y n o t i c e o f a p p e a l t o t h i s 

C o u r t . 

I I . P r e l i m i n a r y M a t t e r s  

A. C l a i m s a t I s s u e 

By i t s t e r m s , t h e M a r c h 2005 judgment d i s p o s e d o f a l l t h e 

B o a r d ' s c l a i m s a g a i n s t H a r b e r t and F e d e r a l . The c l a i m s t h a t 
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were b e f o r e t h e t r i a l c o u r t when i t e n t e r e d t h e Ma r c h 2005 

judgment were t h e c l a i m s d e s c r i b e d i n t h e B o a r d ' s M a r c h 2002 

amended and r e s t a t e d c o u n t e r c l a i m and t h i r d - p a r t y c o m p l a i n t , 

see n o t e 16, s u p r a . I n t h a t r e g a r d , t h e c l a i m s a t i s s u e i n 

t h i s a p p e a l a r e t h e B o a r d ' s c l a i m s a l l e g i n g b r e a c h o f c o n t r a c t 

as t o C o n t r a c t 15 and C o n t r a c t 16 ( i n c l u d i n g , b u t n o t l i m i t e d 

t o , b r e a c h o f t h e o n e - y e a r w a r r a n t y d e s c r i b e d i n 

s u b s e c t i o n 5.16 o f t h e s t a n d a r d s p e c i f i c a t i o n s as t o e a c h 

c o n t r a c t ) and t h e c l a i m s a l l e g i n g f r a u d as t o e a c h p r o j e c t . 1 9  

B. P r e l i m i n a r y M a t t e r s as t o BCM 

19We have n o t been a s k e d t o a d d r e s s t h e p r o p r i e t y o f t h e 
summary judgment as t o t h e B o a r d ' s c l a i m s s o u n d i n g i n 
n e g l i g e n c e o r i m p l i e d w a r r a n t y o r as t o t h e c l a i m s r e l a t i n g t o 
H a r b e r t ' s , as o p p o s e d t o F e d e r a l ' s , bond o b l i g a t i o n s . See 
n o t e 16, s u p r a . See Muhammad v. F o r d , 986 So. 2d 1158, 1165 
( A l a . 2007) ("'An argument n o t made on a p p e a l i s aban d o n e d o r 
w a i v e d . ' " ( q u o t i n g A v i s R e n t A C a r S y s . , I n c . v. H e i l m a n , 876 
So. 2d 1111, 1124 n. 8 ( A l a . 2 0 0 3 ) ) . L i k e w i s e , t h e B o a r d does 
n o t a r g u e t h a t t h e b r e a c h o f C o n t r a c t 15, w h i c h H a r b e r t 
a l l e g e s was c o m m i t t e d b y t h e B o a r d ( i . e . , t e r m i n a t i n g t h e 
c o n t r a c t w i t h o u t f i r s t c o m p l y i n g w i t h t h e n o t i c e p r o v i s i o n i n 
s u b s e c t i o n 8 . 1 1 ) , does n o t p r e v e n t t h e B o a r d f r o m r e c o v e r i n g 
damages f o r d e f e c t i v e p e r f o r m a n c e b y H a r b e r t b e c a u s e , as t h e 
ar g u m e n t s w o u l d go, H a r b e r t ' s d e f e c t i v e p e r f o r m a n c e o c c u r r e d 
b e f o r e t h e B o a r d ' s b r e a c h a n d / o r b e c a u s e s u c h d e f e c t s i n 
p e r f o r m a n c e were o f a n a t u r e t h a t t h e y c o u l d n o t have been 
r e m e d i e d w i t h i n a 10-day c u r e p e r i o d . See D u n l a p v. R e g i o n s  
F i n . C o r p . , 983 So. 2d 374, 378 ( A l a . 2007) ( s t a t i n g t h e w e l l -
s e t t l e d p r i n c i p l e t h a t i t i s n o t t h e f u n c t i o n o f t h i s C o u r t t o 
make and a d d r e s s l e g a l a r g u m e n t s f o r t h e a p p e l l a n t ) . 
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B e f o r e a d d r e s s i n g t h e B o a r d ' s a r g u m e n t s , we must n o t e 

t h a t BCM, t h r o u g h i t s s u c c e s s o r c o r p o r a t i o n ATC Group 

S e r v i c e s , I n c . , has f i l e d an a p p e l l a t e b r i e f i n w h i c h i t 

d e n o m i n a t e s i t s e l f as an a p p e l l e e . I n i t s b r i e f , however, BCM 

a d o p t s and i n c o r p o r a t e s t h e B o a r d ' s a r g u m e n t s , and makes 

a d d i t i o n a l a r g u m e n t s , i n s u p p o r t o f o f t h e M a r c h 2005 

j u d g m e n t . C l e a r l y , t h e M a r c h 2005 judgment i s n o t a judgment 

i n f a v o r o f BCM, and BCM c a n n o t be p r o p e r l y d e s i g n a t e d as an 

a p p e l l e e . L i k e w i s e , t h e M a r c h 2005 judgment was n o t a 

judgment a g a i n s t BCM; t h a t judgment a d j u d i c a t e d t h e B o a r d ' s 

c l a i m s a g a i n s t H a r b e r t and F e d e r a l . Even i f t h i s C o u r t were 

t o assume t h a t BCM had some i n t e r e s t as t o t h e B o a r d ' s c l a i m s 

t h a t m i g h t s u p p o r t an a p p e a l , BCM d i d n o t f i l e a s e p a r a t e 

n o t i c e o f a p p e a l as t o t h e M a r c h 2005 j u d g m e n t , and i t d i d n o t 

j o i n t h e B o a r d ' s n o t i c e o f a p p e a l . See R u l e 3 ( b ) , A l a . R. 

App. P. 

BCM has n o t a p p e a l e d , and i t i s n o t an a p p e l l e e i n t h e 

B o a r d ' s a p p e a l . Thus, we have n o t c o n s i d e r e d BCM's a p p e l l a t e 

b r i e f and t h e a r g u m e n t s c o n t a i n e d i n t h a t b r i e f f o r p u r p o s e s 

o f o u r d e c i s i o n i n t h e p r e s e n t c a s e . 

I I I . S t a n d a r d o f R e v i e w 
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We r e v i e w a summary judgment de novo and a p p l y t h e same 

s t a n d a r d t h a t t h e t r i a l c o u r t a p p l i e d . M c C l e n d o n v. M o u n t a i n 

Top I n d o o r F l e a M a r k e t , I n c . , 601 So. 2d 957, 958 ( A l a . 1 9 9 2 ) . 

As t h i s C o u r t s t a t e d i n C a p i t a l A l l i a n c e I n s u r a n c e Co. v. 

T h o r o u g h - C l e a n , I n c . , 639 So. 2d 1349 ( A l a . 1 9 9 4 ) : 

"A summary judgment i s p r o p e r when t h e r e i s no 
g e n u i n e i s s u e o f m a t e r i a l f a c t and t h e m o v i n g p a r t y 
i s e n t i t l e d t o a judgment as a m a t t e r o f l a w . R u l e 
5 6 ( c ) ( 3 ) , A l a . R. C i v . P. The b u r d e n i s on t h e 
m o v i n g p a r t y t o make a p r i m a f a c i e s h o w i n g t h a t 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t and t h a t 
i t i s e n t i t l e d t o a judgment as a m a t t e r o f l a w . I n 
d e t e r m i n i n g w h e t h e r t h e movant has c a r r i e d t h a t 
b u r d e n , t h e c o u r t i s t o v i e w t h e e v i d e n c e i n a l i g h t 
most f a v o r a b l e t o t h e nonmoving p a r t y and t o draw 
a l l r e a s o n a b l e i n f e r e n c e s i n f a v o r o f t h a t p a r t y . 
To d e f e a t a p r o p e r l y s u p p o r t e d summary judgment 
m o t i o n , t h e nonmoving p a r t y must p r e s e n t 
' s u b s t a n t i a l e v i d e n c e ' c r e a t i n g a g e n u i n e i s s u e o f 
m a t e r i a l f a c t -- ' e v i d e n c e o f s u c h w e i g h t and 
q u a l i t y t h a t f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . ' A l a . 
Code 1975, § 12-21-12; West v. F o u n d e r s L i f e  
A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870, 871 ( A l a . 
19 8 9 ) . " 

639 So. 2d a t 1350. 

I V . A n a l y s i s 

A. The B o a r d ' s F r a u d C o u n t e r c l a i m 

As t o t h e B o a r d ' s f r a u d c l a i m s , i n i t s a p p e l l a t e b r i e f 

t h e B o a r d a r g u e s , i n p a r t : 
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"The [March 2005] O r d e r ' s s t a t e d g r o u n d s f o r 

g r a n t i n g summary j u d g m e n t , i . e . , t h a t H a r b e r t was 
w r o n g f u l l y t e r m i n a t e d , e v e n i f t r u e , ( w h i c h i s 
d i s p u t e d ) , w o u l d n o t be a d e f e n s e t o t h e B o a r d ' s 
f r a u d c l a i m s . ... As s u c h , t h e T r i a l C o u r t e r r e d i n 
d i s m i s s i n g t h e B o a r d ' s c l a i m s o f f r a u d u n d e r t h e 
c o r r e c t s t a n d a r d o f r e v i e w . " 

I n s u p p o r t o f i t s a r g u m e n t , t h e B o a r d q u o t e s a s t a t e m e n t 

f r o m C o o l e y v. G u l f Bank, I n c . , 773 So. 2d 1039, 1043 ( A l a . 

C i v . App. 1 9 9 9 ) , l i s t i n g t h e e l e m e n t s o f a f r a u d c l a i m , a n d 

c i t e s p a g e s i n t h r e e o t h e r c a s e s where t h o s e e l e m e n t s a r e a l s o 

l i s t e d , n a m e l y B r u s h w i t z v. E z e l l , 757 So. 2d 423, 429 ( A l a . 

2 0 0 0 ) ; F o r e m o s t I n s u r a n c e Co. v. Parham, 693 So. 2d 409, 422 

( A l a . 1 9 9 7 ) ; and C a r t e r v. L i b e r t y N a t i o n a l L i f e I n s u r a n c e  

Co. , 849 So. 2d 977, 981 ( A l a . C i v . App. 2 0 0 2 ) . The t r i a l 

c o u r t i m p l i c i t l y f o u n d , h o w e v er, t h a t t h e manner i n w h i c h t h e 

B o a r d t e r m i n a t e d C o n t r a c t 15 a n d C o n t r a c t 16 c o n s t i t u t e d a 

b r e a c h o f t h o s e c o n t r a c t s a n d t h a t t h i s b r e a c h d e f e a t e d t h e 

B o a r d ' s f r a u d c l a i m s . The B o a r d c i t e s no a u t h o r i t y i n i t s 

b r i e f t o t h i s C o u r t f o r i t s c o n t r a r y p o s i t i o n t h a t t h e 

v i a b i l i t y o f a p l a i n t i f f ' s c l a i m a l l e g i n g f r a u d u l e n t 

m i s r e p r e s e n t a t i o n s o r s u p p r e s s i o n r e l a t i n g t o a c o n t r a c t does 

n o t d e p e n d on i t s p e r f o r m a n c e o f i t s o b l i g a t i o n s u n d e r t h a t 

c o n t r a c t . 
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I t i s t h e a p p e l l a n t ' s b u r d e n t o r e f e r t h i s C o u r t t o l e g a l 

a u t h o r i t y t h a t s u p p o r t s i t s a r g u m e n t . R u l e 28(a) ( 1 0 ) , A l a . R. 

App. P., r e q u i r e s t h a t t h e a rgument i n an a p p e l l a n t ' s b r i e f 

i n c l u d e " c i t a t i o n s t o t h e c a s e s , s t a t u t e s , [and] o t h e r 

a u t h o r i t i e s ... r e l i e d o n . " C o n s i s t e n t w i t h R u l e 28, "[w]e 

have s t a t e d t h a t i t i s n o t t h e f u n c t i o n o f t h i s c o u r t t o do a 

p a r t y ' s l e g a l r e s e a r c h . " S p r a d l i n v. S p r a d l i n , 601 So. 2d 76, 

78 ( A l a . 1992) ( c i t i n g H e n d e r s o n v. A l a b a m a A & M U n i v e r s i t y , 

483 So.2d 392, 392 ( A l a . 1986) ("'Where an a p p e l l a n t f a i l s t o 

c i t e any a u t h o r i t y , we may a f f i r m , f o r i t i s n e i t h e r o u r d u t y 

n o r f u n c t i o n t o p e r f o r m a l l t h e l e g a l r e s e a r c h f o r an 

a p p e l l a n t . ' G i b s o n v. N i x , 460 So. 2d 1346, 1347 ( A l a . C i v . 

App. 1 9 8 4 ) . " ) . B e c a u s e t h e B o a r d has c i t e d no l e g a l a u t h o r i t y 

t h a t a d d r e s s e s w h e t h e r a p a r t y ' s f a i l u r e t o p e r f o r m i t s 

c o n t r a c t u a l o b l i g a t i o n s d e f e a t s i t s f r a u d c l a i m s r e l a t i n g t o 

t h o s e c o n t r a c t s , we w i l l n o t c o n s i d e r w h e t h e r t h e t r i a l 

c o u r t ' s j u d g m e n t s h o u l d be r e v e r s e d as t o t h i s i s s u e . 

B. The B o a r d ' s C l a i m o f B r e a c h o f C o n t r a c t  
as t o C o n t r a c t 16 

To p a r a p h r a s e t h e t r i a l c o u r t ' s J a n u a r y 2004 o r d e r and 

i t s M a r c h 2005 j u d g m e n t , t h e t r i a l c o u r t c o n c l u d e d : 
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1. T h e r e was no i s s u e b u t t h a t H a r b e r t h a d 
s u b s t a n t i a l l y c o m p l e t e d P r o j e c t 16 on May 24, 1996. 

2. As a m a t t e r o f l a w , a f t e r i t h a d s u b s t a n t i a l l y 
p e r f o r m e d i t s o b l i g a t i o n s , H a r b e r t was e n t i t l e d t o 
t h e b a l a n c e o f t h e c o n t r a c t p r i c e u n d e r C o n t r a c t 16, 
l e s s t h e c o s t s , i f any, o f c o r r e c t i n g any m i n o r 
d e v i a t i o n s t h a t e x i s t e d as o f t h a t d a t e . 

3. The B o a r d ' s t e r m i n a t i o n o f C o n t r a c t 16 a f t e r 
P r o j e c t 16 was s u b s t a n t i a l l y c o m p l e t e was a m a t e r i a l 
b r e a c h o f C o n t r a c t 16. 

4. The B o a r d ' s w r o n g f u l t e r m i n a t i o n o f C o n t r a c t 16 
p r e v e n t e d H a r b e r t f r o m f u l f i l l i n g i t s r e m a i n i n g 
c o n t r a c t o b l i g a t i o n s , i . e . , c o r r e c t i n g any d e f e c t i v e 
work o r u n p e r f o r m e d work t h a t i t h a d b e e n p a i d f o r 
a n d t h a t e x i s t e d as o f May 24, 1996, a n d p e r f o r m i n g 
i t s o n e - y e a r - w a r r a n t y o b l i g a t i o n , a t i t s own 
e x p e n s e . 

5. As a m a t t e r o f l a w , t h e B o a r d ' s w r o n g f u l 
t e r m i n a t i o n o f C o n t r a c t 16 e x c u s e d H a r b e r t ' s f u t u r e 
p e r f o r m a n c e a n d b a r r e d t h e B o a r d ' s c o u n t e r c l a i m 
s e e k i n g c o m p l e t i o n c o s t s ( " c o n s i s t i n g o f c o m p l e t i o n 
work and t h e c o r r e c t i o n o f a l l e g e d d e f i c i e n c i e s " ) 
and c o n s e q u e n t i a l damages u n d e r t h e c o n t r a c t . 

The B o a r d a r g u e s t h a t , b a s e d on t h e t e r m s o f C o n t r a c t 16, 

i t was n o t p r e c l u d e d f r o m t e r m i n a t i n g H a r b e r t ' s c o n t i n u e d 

p e r f o r m a n c e u n d e r t h e c o n t r a c t s i m p l y b e c a u s e H a r b e r t m i g h t 

have s u b s t a n t i a l l y p e r f o r m e d i t s o b l i g a t i o n s . The B o a r d 

a r g u e s t h a t , e v e n i f H a r b e r t h a d s u b s t a n t i a l l y p e r f o r m e d (and 

t h e r e f o r e was e n t i t l e d t o c e r t a i n p a y m ents u n d e r t h e 

c o n t r a c t ) , i t c o n t i n u e d t o have o n g o i n g o b l i g a t i o n s u n d e r t h e 
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c o n t r a c t , i n c l u d i n g o b l i g a t i o n s t o c o r r e c t " p u n c h - l i s t " i t e m s 

and t o p e r f o r m any work w h i c h became n e c e s s a r y u n d e r t h e one-

y e a r w a r r a n t y . I f H a r b e r t f a i l e d t o p e r f o r m some o r a l l o f 

t h e s e o b l i g a t i o n s , t h e d e f a u l t and t e r m i n a t i o n p r o v i s i o n s o f 

t h e c o n t r a c t a p p l y j u s t as t h e y do t o d e f a u l t s d u r i n g t h e 

s u b s t a n t i a l - p e r f o r m a n c e p h a s e o f t h e c o n t r a c t work. We a g r e e . 

We n o t e t h a t s u b s e c t i o n 5.09 o f t h e s t a n d a r d 

s p e c i f i c a t i o n s r e q u i r e d H a r b e r t t o c o r r e c t " u n a c c e p t a b l e " 

work, i . e . , " p u n c h - l i s t " i t e m s , d i s c o v e r e d b e f o r e " f i n a l 

a c c e p t a n c e . " A l s o , s u b s e c t i o n 5.10 o f t h e s t a n d a r d 

s p e c i f i c a t i o n s s t a t e s : 

" A l l work w h i c h has b e e n r e j e c t e d s h a l l be r e m e d i e d 
o r e l s e removed an d r e p l a c e d i n an a c c e p t a b l e manner 
by [ H a r b e r t ] a t [ i t s ] own e x p e n s e , and no 
c o m p e n s a t i o n s h a l l be a l l o w e d h i m f o r s u c h r e m o v a l 
o r r e p l a c e m e n t . ... Upon f a i l u r e on t h e p a r t o f 
[ H a r b e r t ] t o i m m e d i a t e l y c o m p l y w i t h any o r d e r o f 
[BCM] made u n d e r t h e p r o v i s i o n o f t h i s S e c t i o n [ 5 ] , 
[ t h e B o a r d ] s h a l l h ave a u t h o r i t y t o c a u s e d e f e c t i v e 
work t o be r e m e d i e d , o r removed and r e p l a c e d ... a n d 
t o d e d u c t t h e c o s t f r o m any m o n i e s due o r t o become 
due [ H a r b e r t ] . I n c a s e no s u c h m o n i e s a r e 
a v a i l a b l e , t h e amount s h a l l be c h a r g e d a g a i n s t 
[ F e d e r a l ] . " 

L i k e w i s e , s u b s e c t i o n 8.13 o f t h e s t a n d a r d s p e c i f i c a t i o n s , 

w h i c h d i s c u s s e s H a r b e r t ' s s u b m i s s i o n o f payment e s t i m a t e s f o r 

w o rk i t h a d p e r f o r m e d , s t a t e s : "To i n s u r e t h e p r o p e r 
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p e r f o r m a n c e o f t h i s C o n t r a c t , t h e [Board] w i l l r e t a i n 10 

p e r c e n t o f t h e amount o f e a c h e s t i m a t e . .. u n t i l f i n a l  

c o m p l e t i o n and a c c e p t a n c e o f a l l Work c o v e r e d by t h i s 

C o n t r a c t . " ( E m p h a s i s added.) 

As n o t e d i n t h e f a c t u a l b a c k g r o u n d d i s c u s s i o n a b o v e , t h e 

s t a n d a r d s p e c i f i c a t i o n s f u r t h e r s t a t e : 

"5.15 FINAL ACCEPTANCE: 

" A f t e r t h e F i n a l I n s p e c t i o n i s made as o u t l i n e d 
a b o v e , [ H a r b e r t ] s h a l l m a i n t a i n t h e Work f o r 30 days 
i n t h e same manner as s e t f o r t h u n d e r [ s u b s e c t i o n 
4.08] ' M a i n t e n a n c e o f t h e Work D u r i n g C o n s t r u c t i o n . ' 
The Work w i l l be f i n a l l y a c c e p t e d a t t h e e n d o f t h e  
30 day m a i n t e n a n c e p e r i o d p r o v i d e d a l l work has been  
s a t i s f a c t o r i l y m a i n t a i n e d . 

" [ H a r b e r t ] , i m m e d i a t e l y a f t e r r e c e i v i n g t h e l e t t e r 
o f F i n a l I n s p e c t i o n , s h a l l g i v e n o t i c e o f s a i d 
c o m p l e t i o n o f Work b y an a d v e r t i s e m e n t i n some 
ne w s p a p e r o f g e n e r a l c i r c u l a t i o n p u b l i s h e d w i t h i n 
t h e c i t y o r c o u n t y w h e r e i n t h e Work has been done 
f o r a p e r i o d o f f o u r s u c c e s s i v e weeks. ... 

" I n no i n s t a n c e s h a l l a f i n a l s e t t l e m e n t be made  
upon [ H a r b e r t ] u n t i l t h e e x p i r a t i o n o f t h e  
M a i n t e n a n c e P e r i o d and u n t i l t h e C o n t r a c t i s  
c o m p l e t e d and P r o j e c t a c c e p t e d by t h e [ B o a r d ] . 

"5.16 MAINTENANCE GUARANTEE AFTER ACCEPTANCE: 

" N e i t h e r t h e f i n a l c e r t i f i c a t e o f payment n o r any  
p r o v i s i o n s i n t h e C o n t r a c t n o r p a r t i a l o r e n t i r e u s e  
o r o c c u p a n c y o f t h e p r e m i s e s by t h e [B o a r d ] s h a l l  
c o n s t i t u t e an a c c e p t a n c e o f work n o t done i n  
a c c o r d a n c e w i t h t h e C o n t r a c t o r r e l i e v e [ H a r b e r t ] o f 
l i a b i l i t y i n r e s p e c t t o any e x p r e s s w a r r a n t i e s o r 
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r e s p o n s i b i l i t y f o r f a u l t y m a t e r i a l s o r w o r k m a n s h i p . 
[ H a r b e r t ] s h a l l remedy any d e f e c t s i n t h e Work and  
pa y f o r any damage t o o t h e r work r e s u l t i n g t h e r e f r o m  
w h i c h s h a l l a p p e a r w i t h i n a p e r i o d o f one y e a r f r o m  
t h e d a t e o f f i n a l a c c e p t a n c e o f t h e Work u n l e s s a  
l o n g e r p e r i o d i s s p e c i f i e d . The [Board] w i l l g i v e  
n o t i c e o f o b s e r v e d d e f e c t s w i t h r e a s o n a b l e  
p r o m p t n e s s and [ H a r b e r t ] s h a l l r e p a i r t h e d e f e c t s  
i m m e d i a t e l y . [ H a r b e r t ' s ] P e r f o r m a n c e o r C o n t r a c t  
Bond s h a l l r e m a i n i n e f f e c t a nd c o v e r t h i s  
g u a r a n t e e . A f t e r c o m p l e t i o n o f t h e P r o j e c t and 
p r i o r t o f i n a l a c c e p t a n c e , [ H a r b e r t ] s h a l l p r o v i d e 
a s t a t e m e n t a d d r e s s e d t o t h e [Board] f r o m [ F e d e r a l ] 
a c k n o w l e d g i n g t h a t t h e C o n t r a c t Bonds w i l l r e m a i n i n 
e f f e c t d u r i n g t h e o n e - y e a r w a r r a n t y p e r i o d . F i n a l 
payment u n d e r t h e C o n t r a c t w i l l n o t be made u n t i l 
t h i s s t a t e m e n t i s r e c e i v e d . " 

( E m p h a s i s added.) Thus H a r b e r t c l e a r l y h a d an o n g o i n g 

o b l i g a t i o n t o c o m p l e t e t h e p u n c h - l i s t i t e m s i n an a c c e p t a b l e 

manner a n d t o c o r r e c t d e f i c i e n t work d i s c o v e r e d " w i t h i n a 

p e r i o d o f one y e a r f r o m t h e d a t e o f f i n a l a c c e p t a n c e . " 

F u r t h e r , we have f o u n d no c o n t r a c t u a l s u p p o r t f o r a 

c o n c l u s i o n t h a t t h e B o a r d ' s r i g h t t o t e r m i n a t e C o n t r a c t 16 

p u r s u a n t t o s u b s e c t i o n s 8.11 a n d 8.12 o f t h e s t a n d a r d 

s p e c i f i c a t i o n s r e s t e d on w h e t h e r H a r b e r t ' s a l l e g e d " d e l a y , 

n e g l e c t , o r d e f a u l t " a r o s e b e f o r e s u b s t a n t i a l c o m p l e t i o n o f 

t h e work t o be done u n d e r t h e c o n t r a c t . S u b s e c t i o n 8.11 

c l e a r l y s t a t e s , w i t h o u t q u a l i f i c a t i o n , t h a t H a r b e r t w o u l d be 

i n p o t e n t i a l d e f a u l t i f i t " n e g l e c t [ e d ] o r r e f u s e [ d ] t o remove 
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m a t e r i a l s o r p e r f o r m anew s u c h work as s h a l l be r e j e c t e d as  

d e f e c t i v e and u n s u i t a b l e , o r d i s c o n t i n u e [ d ] p r o s e c u t i o n o f t h e 

Work, o r f r o m any o t h e r c a u s e w h a t s o e v e r [ d i d ] n o t c a r r y t h e  

Work i n an a c c e p t a b l e manner." (Emphasis added.) S u b s e c t i o n 

8.12 a u t h o r i z e d t h e B o a r d t o " s u m m a r i l y t e r m i n a t e " t h e 

c o n t r a c t " [ i ] n t h e e v e n t o f f a i l u r e by [ H a r b e r t ] t o p e r f o r m 

any and a l l o f [ i t s ] o b l i g a t i o n s i n a prompt and e f f i c i e n t 

manner s a t i s f a c t o r y t o t h e [ B o a r d . ] " ( Emphasis a d d e d . ) 2 0 

T h e r e i s no c o n t r a c t u a l b a s i s f o r t h e c o n c l u s i o n t h a t t h e 

B o a r d ' s r i g h t t o t e r m i n a t e C o n t r a c t 16 was l i m i t e d t o 

" d e l a y [ s ] , n e g l e c t [ s ] , o r d e f a u l t [ s ] " t h a t o c c u r r e d b e f o r e 

H a r b e r t h a d s u b s t a n t i a l l y p e r f o r m e d t h e c o n s t r u c t i o n o f 

P r o j e c t 16. 

The e v i d e n t i a r y m a t e r i a l s p r e s e n t e d t o t h e t r i a l c o u r t do 

n o t s u p p o r t t h e c o n c l u s i o n t h a t t h e r e was no g e n u i n e i s s u e o f 

f a c t as t o w h e t h e r H a r b e r t c o m p l e t e d t h e p u n c h - l i s t i t e m s i n 

an a c c e p t a b l e manner o r a d e q u a t e l y p e r f o r m e d any n e c e s s a r y 

w a r r a n t y work. V i e w i n g t h e p a r t i e s ' s u b m i s s i o n s i n t h e l i g h t 

most f a v o r a b l e t o t h e B o a r d , a n d d r a w i n g a l l r e a s o n a b l e 

2 0No i s s u e i s p r e s e n t e d on a p p e a l as t o w h e t h e r t h e manner 
o f t e r m i n a t i o n o f C o n t r a c t 16 was i n a c c o r d a n c e w i t h t e r m s o f 
t h e c o n t r a c t . 
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f a c t u a l i n f e r e n c e s i n f a v o r o f t h e B o a r d , see C a p i t a l A l l i a n c e 

I n s u r a n c e , s u p r a , b a s e d on t h e e v i d e n t i a r y m a t e r i a l s s u b m i t t e d 

t o t h e t r i a l c o u r t d i s c u s s e d above a n d t h o s e d i s c u s s e d 

h e r e i n a f t e r , we c o n c l u d e t h a t g e n u i n e i s s u e s o f m a t e r i a l f a c t 

e x i s t e d w i t h r e s p e c t t o a l l e g e d d e f i c i e n c i e s i n H a r b e r t ' s 

work, b o t h as i t e x i s t e d as o f May 24, 1996, a n d as 

s u b s e q u e n t l y p e r f o r m e d . 

Our c o n c l u s i o n i s s u p p o r t e d by t h e c o r r e s p o n d e n c e 

r e p o r t e d a b o v e . I n a d d i t i o n , t h e B o a r d s u b m i t t e d t o t h e t r i a l 

c o u r t an a f f i d a v i t f r o m D o n a l d L y n n May, a r e g i s t e r e d 

e l e c t r i c a l e n g i n e e r who h a d w o r k e d on P r o j e c t 16, t h a t s t a t e s , 

i n p a r t : 

" S u b s e q u e n t t o June 14, 1996, I i n s p e c t e d t h e 
p h y s i c a l p l a n t a n d work c o m p r i s i n g t h e s c o p e o f 
C o n t r a c t 16. I compared t h e a c t u a l p r o g r e s s made b y 
H a r b e r t t o t h e c o n t r a c t documents f o r C o n t r a c t 16, 
i n c l u d i n g t h e p l a n s a n d s p e c i f i c a t i o n s . H a r b e r t ' s 
p e r f o r m a n c e o f t h e work o f C o n t r a c t 16 was 
u n a c c e p t a b l e i n t h a t H a r b e r t d i d n o t c o m p l e t e 
s u b s t a n t i a l p o r t i o n s o f t h e work s p e c i f i e d b y t h e 
c o n t r a c t . These p o r t i o n s i n c l u d e , b u t a r e n o t 
l i m i t e d t o : i n c o m p l e t e w i r i n g f o r i n s t r u m e n t l o o p s ; 
i n s t r u m e n t d e v i c e s m i s s i n g ; i n c o m p l e t e p r o g r a m m i n g ; 
f a i l u r e t o t a g a n d i d e n t i f y w i r e s ; a b s e n c e o f any 
i n t e r l o c k s a n d m i s s i n g o r i n a d e q u a t e d i s p l a y s o f t h e 
p r o c e s s w i t h i n t h e c o n t r o l room. 

" I n my o p i n i o n as an e n g i n e e r i n v o l v e d i n 
C o n t r a c t 16, H a r b e r t ' s p e r f o r m a n c e was 
u n s a t i s f a c t o r y . The work p e r f o r m e d d i d n o t 
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c o n s t i t u t e a c c e p t a b l e c o m p l i a n c e w i t h t h e work 
s p e c i f i e d b y C o n t r a c t 16." 

A l s o , t h e B o a r d s u b m i t t e d t h e f o l l o w i n g t e s t i m o n y f r o m 

A s a r i s i : 

"Q. And what p r o b l e m w i t h t h e c e n t r i f u g e was 
r e p o r t e d t o H a r b e r t i n t h a t l e t t e r o f A p r i l 2, 1997? 

"A. T h i s s t a t e s t h a t t h e r e q u i r e d a n a l o g o u t p u t 
t o c o n t r o l t h e s p e e d o f t h e d r i v e s , t h e f e e d pumps, 
and c o n t r o l o f t h e p o l y m e r pump i s n o t p r o v i d e d and, 
a l s o t h e r e a r e no a n a l o g i n p u t s t o a c c e p t s l u d g e 
f l o w s i g n a l s o r t a n k l e v e l s and, a l s o t h e l i g h t n i n g 
p r o t e c t i o n s y s t e m h a d n o t been i n s t a l l e d a n d 
p e r f o r m a n c e t e s t i n g h a d n o t be e n done. 

"Q. Were t h o s e i t e m s t h a t were e s s e n t i a l t o 
p r o p e r f u l f i l l m e n t o f t h e C o n t r a c t 16? 

" [ H a r b e r t ' s c o u n s e l ] : O b j e c t t o t h e f o r m . 

"A. Y e s , s i r . 

"Q. I n y o u r j u dgment as e n g i n e e r , c o u l d 
C o n t r a c t 16 be a c c e p t a b l y f u l f i l l e d i n t h e a b s e n c e 
o f t h o s e i t e m s b e i n g p r o p e r l y a c c o m p l i s h e d ? 

" [ H a r b e r t ' s c o u n s e l ] : O b j e c t t o t h e f o r m . 

"A. No, s i r . " 

( E m p h a s i s added.) As t o t h e June 18, 1997, p u n c h l i s t , 

A s a r i s i f u r t h e r s t a t e d : 

"Q. What i t e m s d i d t h e e n g i n e e r d e t e r m i n e were 
l e f t o u t o f t h e c o n t r a c t a n d n o t i n s t a l l e d b y 
H a r b e r t ? 

" [ H a r b e r t ' s c o u n s e l ] : O b j e c t t o t h e f o r m . 
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II 

"A. I remember t h e r e was a c o n t r o l p a n e l i s s u e , 
w h i c h was i n one o f t h e s e p r i o r e x h i b i t s t h a t we -¬
t h e c o n t r o l s , t h e c o n t r o l p a n e l , s p e c i f i c c o n t r o l s 
were m i s s i n g f r o m t h a t . T h a t was a m a j o r i t e m , s i r . 

"Q. When you s p e a k o f i t e m s b e i n g l e f t o u t , do 
you mean t h a t i f you l o o k e d i n t h e c o n t r o l p a n e l 
box, i t s i m p l y was n o t t h e r e ? 

"A. T h a t ' s c o r r e c t , s i r . " 

( E m p h a s i s added.) We f u r t h e r n o t e t h a t t h e B o a r d p r e s e n t e d 

e v i d e n t i a r y m a t e r i a l s i n d i c a t i n g t h a t t h e two c e n t r i f u g e s 

H a r b e r t i n s t a l l e d u l t i m a t e l y p r o v e d so d e f i c i e n t as t o r e q u i r e 

t h e a d d i t i o n o f a new, t h i r d c e n t r i f u g e t o b r i n g P r o j e c t 16 up 

t o t h e c a p a c i t y r e q u i r e d u n d e r C o n t r a c t 16. 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e t r i a l c o u r t 

e r r e d when i t e n t e r e d a summary judgment a g a i n s t t h e B o a r d as 

t o i t s c l a i m s a g a i n s t H a r b e r t a l l e g i n g a b r e a c h o f C o n t r a c t 16 

and as t o i t s c l a i m s a g a i n s t F e d e r a l u n d e r t h e s u r e t y b o n d f o r 

C o n t r a c t 16, on t h e s t a t e d g r o u n d t h a t t h e B o a r d ' s t e r m i n a t i o n 

o f C o n t r a c t 16 i n December 1997 came a f t e r H a r b e r t h a d 

r e n d e r e d s u b s t a n t i a l p e r f o r m a n c e . The p r o v i s i o n s o f C o n t r a c t 

16 gave t h e B o a r d t h e r i g h t t o s u c h a t e r m i n a t i o n i f j u s t i f i e d 

b y H a r b e r t ' s a c t s o r o m i s s i o n s . A g e n u i n e i s s u e o f f a c t 
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e x i s t s as t o w h e t h e r H a r b e r t ' s a c t s o r o m i s s i o n s j u s t i f i e d t h e 

B o a r d ' s t e r m i n a t i o n o f C o n t r a c t 16. 

C. The B o a r d ' s C l a i m s o f B r e a c h o f C o n t r a c t 

as t o C o n t r a c t 15 

I n i t s J a n u a r y 2004 o r d e r , t h e t r i a l c o u r t c o n c l u d e d t h a t 

s u b s e c t i o n 8.11 o f t h e s t a n d a r d s p e c i f i c a t i o n s r e q u i r e d t h e 

B o a r d t o p r o v i d e H a r b e r t w i t h n o t i c e and an o p p o r t u n i t y t o 

c u r e b e f o r e i t t e r m i n a t e d C o n t r a c t 15; t h a t t h e B o a r d f a i l e d 

t o s a t i s f y t h e t e r m s o f s u b s e c t i o n 8.11 a n d t h e r e q u i r e m e n t s 

o f a p p l i c a b l e l a w ; a n d t h a t t h e B o a r d ' s t e r m i n a t i o n o f 

C o n t r a c t 15 was t h e r e f o r e w r o n g f u l . I n t h e M a r c h 2005 

j u d g m e n t , t h e t r i a l c o u r t c o n c l u d e d t h a t i t s w r o n g f u l 

t e r m i n a t i o n o f C o n t r a c t 15 p r e v e n t e d t h e B o a r d f r o m r e c o v e r i n g 

on i t s b r e a c h - o f - c o n t r a c t c l a i m a g a i n s t H a r b e r t a n d t h e 

r e l a t e d b o n d c l a i m a g a i n s t F e d e r a l . 2 1 The B o a r d does n o t a r g u e 

2 1The B o a r d d e v o t e s p a r t o f i t s i n i t i a l b r i e f t o t h i s 
C o u r t t o an argument t h a t H a r b e r t f a i l e d t o e s t a b l i s h t h e 
s e c o n d and t h i r d e l e m e n t s o f a b r e a c h - o f - c o n t r a c t c l a i m as 
i d e n t i f i e d i n W i n k l e b l a c k v. Murphy, 811 So. 2d 521 ( A l a . 
2 0 0 1 ) : 

"'A p l a i n t i f f can e s t a b l i s h a b r e a c h - o f - c o n t r a c t 
c l a i m b y s h o w i n g "(1) t h e e x i s t e n c e o f a v a l i d 
c o n t r a c t b i n d i n g t h e p a r t i e s i n t h e a c t i o n , (2) h i s  
own p e r f o r m a n c e u n d e r t h e c o n t r a c t , (3) t h e 
d e f e n d a n t ' s n o n p e r f o r m a n c e , an d (4) damages."'" 

811 So. 2d a t 529 ( q u o t i n g S t a t e Farm F i r e & Cas. Co. v. 
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on a p p e a l t h a t s u b s e c t i o n 8.12 o f t h e s t a n d a r d s p e c i f i c a t i o n s 

a l l o w e d i t t o t e r m i n a t e C o n t r a c t 15 i n t h e manner t h a t i t d i d . 

I n s t e a d , t h e B o a r d r e l i e s on t h e f o l l o w i n g a r g u m e n t s as t o 

a l l e g e d e r r o r b y t h e t r i a l c o u r t . 

1. A n t i c i p a t o r y R e p u d i a t i o n 

H a r b e r t a n d F e d e r a l do n o t d i s p u t e t h a t t h e B o a r d w o u l d 

be r e l i e v e d o f any o b l i g a t i o n t o c o m p l y w i t h s u b s e c t i o n 8.11 

i f H a r b e r t i n f a c t r e p u d i a t e d C o n t r a c t 15. See S h i r l e y v.  

L i n , 548 So. 2d 1329, 1334 ( A l a . 1989) ("Once a p a r t y t o a 

c o n t r a c t r e p u d i a t e s t h e a g r e e m e n t , t h e o t h e r p a r t y i s e x c u s e d 

f r o m f u r t h e r p e r f o r m a n c e . " ) . The B o a r d a r g u e s t h a t t h e r e was 

a g e n u i n e i s s u e o f m a t e r i a l f a c t as t o w h e t h e r H a r b e r t ' s 

c o n d u c t " c o n s t i t u t e d an a n t i c i p a t o r y b r e a c h a n d r e p u d i a t i o n o f 

S l a d e , 747 So. 2d 293, 303 ( A l a . 1 9 9 9 ) , q u o t i n g i n t u r n 
S o u t h e r n Med. H e a l t h S y s . , I n c . v. Vaughn, 669 So. 2d 98, 99 
( A l a . 1995)) . 

T h i s argument goes t o H a r b e r t ' s a b i l i t y t o r e c o v e r on i t s 
b r e a c h - o f - c o n t r a c t c l a i m s a g a i n s t t h e B o a r d . The t r i a l c o u r t 
d i d n o t e n t e r a summary j u d g m e n t i n f a v o r o f H a r b e r t as t o 
t h e s e c l a i m s . Nor d i d t h e t r i a l c o u r t d e t e r m i n e t h a t H a r b e r t 
h a d p e r f o r m e d i t s o b l i g a t i o n s u n d e r C o n t r a c t 15. I t may be 
t h a t H a r b e r t b r e a c h e d C o n t r a c t 15 s u c h t h a t i t c a n n o t 
e s t a b l i s h i t s own p r i m a f a c i e c a s e o f b r e a c h o f c o n t r a c t b y 
t h e B o a r d . T h i s i s a s e p a r a t e i s s u e f r o m t h e i s s u e upon w h i c h 
t h e t r i a l c o u r t has r u l e d , i . e . , w h e t h e r t h e B o a r d ' s c l a i m s 
a g a i n s t H a r b e r t a l l e g i n g b r e a c h o f C o n t r a c t 15 were b a r r e d b y 
t h e B o a r d ' s own p r o c e d u r a l d e f a u l t u n d e r C o n t r a c t 15. 
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C o n t r a c t 15 so as t o e x c u s e t h e B o a r d f r o m p r o v i d i n g ... 

n o t i c e " a n d an o p p o r t u n i t y t o c u r e u n d e r s u b s e c t i o n 8.11 o f 

t h e s t a n d a r d s p e c i f i c a t i o n s . S p e c i f i c a l l y , t h e B o a r d a r g u e s 

t h a t " H a r b e r t ' s a n t i c i p a t o r y b r e a c h an d r e p u d i a t i o n t o o k p l a c e 

i n J u l y a n d A u g u s t 1997." 

As t h i s C o u r t s t a t e d i n S h i r l e y : 

"The f o l l o w i n g r u l e s c o n c e r n i n g a n t i c i p a t o r y 
b r e a c h , o r r e p u d i a t i o n [ , ] o f a c o n t r a c t have b e e n 
r e c o g n i z e d i n A l a b a m a : 

"'To amount t o a r e n u n c i a t i o n , ... t h e 
e v i d e n c e must show words o r a c t s e v i n c i n g 
an i n t e n t i o n t o r e f u s e p e r f o r m a n c e w i t h i n 
t h e f u t u r e t i m e a l l o w e d b y t h e c o n t r a c t . 

"'... " M e r e l y b e c a u s e a g i v e n a c t o r 
c o u r s e o f c o n d u c t o f one p a r t y t o a 
c o n t r a c t i s i n c o n s i s t e n t w i t h t h e c o n t r a c t 
i s n o t s u f f i c i e n t ; i t must be i n c o n s i s t e n t 
w i t h t h e i n t e n t i o n t o be ... b o u n d by i t . " 

" ' " R e p u d i a t i o n , among o t h e r t h i n g s , 
means r e j e c t i o n , d i s c l a i m e r , r e n u n c i a t i o n , 
o r e v e n abandonment." ... 

"'Some a u t h o r i t i e s s t a t e t h a t t h e 
r e p u d i a t i o n by one p a r t y "must a t l e a s t 
amount t o an u n q u a l i f i e d r e f u s a l , o r 
d e c l a r a t i o n o f i n a b i l i t y , s u b s t a n t i a l l y t o 
p e r f o r m a c c o r d i n g t o t h e t e r m s o f h i s 
o b l i g a t i o n . " ' 
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"Draughon's B u s i n e s s C o l l e g e v. B a t t l e s , 35 A l a . 
App. 587, 590, 50 So. 2d 788, 790 (1951) ... 
( c i t a t i o n s o m i t t e d ) . " 

548 So. 2d a t 1334 ( e m p h a s i s o m i t t e d . ) T h i s C o u r t h as a l s o 

s t a t e d : 

"'A r e p u d i a t i o n i s a m a n i f e s t a t i o n b y one p a r t y t o 
t h e o t h e r t h a t t h e f i r s t c a n n o t o r w i l l n o t p e r f o r m 
a t l e a s t some o f h i s o b l i g a t i o n s u n d e r t h e 
c o n t r a c t . ' E. A l l a n F a r n s w o r t h , C o n t r a c t s , § 8.21, 
a t 633-34 ( 1 9 8 2 ) . I f a p a r t y ' w r o n g f u l l y s t a t e s 
t h a t he w i l l n o t p e r f o r m u n l e s s t h e o t h e r p a r t y 
c o n s e n t s t o a m o d i f i c a t i o n o f t h e c o n t r a c t , t h e 
s t a t e m e n t i s a r e p u d i a t i o n . ' I d . a t 635, § 8.21. 
As a g e n e r a l r u l e , 'an a n t i c i p a t o r y r e p u d i a t i o n 
g i v e s t h e i n j u r e d p a r t y an i m m e d i a t e c l a i m t o 
damages f o r t o t a l b r e a c h , i n a d d i t i o n t o d i s c h a r g i n g 
h i s r e m a i n i n g d u t i e s o f p e r f o r m a n c e . ' I d . a t 630, 
§ 8.2 0." 

C o n g r e s s L i f e I n s . Co. v. B a r s t o w , 799 So. 2d 931, 938 ( A l a . 

2 0 0 1 ) . 

I n s u p p o r t o f i t s argum e n t , t h e B o a r d d i r e c t s o u r 

a t t e n t i o n t o H a r b e r t ' s J u l y 14, 1997, l e t t e r t o A s a r i s i , 

H a r b e r t ' s A u g u s t 18, 1997, l e t t e r t o A s a r i s i , a n d H a r b e r t ' s 

S e p t e m b e r 17, 1997, l e t t e r t o A s a r i s i . As d i s c u s s e d e a r l i e r 

i n t h i s o p i n i o n , H a r b e r t s e n t t h e J u l y 14, 1997, l e t t e r 

p u r p o r t e d l y a f t e r i t h a d r e p e a t e d l y a t t e m p t e d t o r e p a i r t h e 

C o m b i f l e x s y s t e m i n a c c o r d a n c e w i t h t h e c o n t r a c t 

s p e c i f i c a t i o n s . The l e t t e r s t a t e d : 
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" I t i s [ H a r b e r t ' s ] p o s i t i o n , a t t h i s p o i n t i n 

t i m e , t h a t we have t h o r o u g h l y e x h a u s t e d a l l r e q u i r e d 
means and methods i n p e r f o r m i n g t h i s r e p a i r work i n 
a c c o r d a n c e t o t h e c o n t r a c t documents and as d i r e c t e d 
by ... BCM. As o f J u l y 11, 1 997, we have c e a s e d  
r e p a i r o p e r a t i o n s u n t i l f u r t h e r n o t i c e . We a r e 
h e r e b y r e q u e s t i n g t h a t ... BCM now p r o v i d e an 
a l t e r n a t i v e r e p a i r method t h a t w i l l r e s o l v e t h i s 
s i t u a t i o n . I t i s i m p e r a t i v e t h a t we r e c e i v e y o u r 
r e s p o n s e and d i r e c t i o n no l a t e r t h a n J u l y 17, 1997 
t o p r e v e n t f u r t h e r d e l a y t o t h e s t a r t - u p o f R e a c t o r 
No. 2 and t h e t i m e l y c o m p l e t i o n o f t h i s p r o j e c t . 

fl 

" I f you have any q u e s t i o n s o r r e q u i r e a d d i t i o n a l 
i n f o r m a t i o n r e g a r d i n g t h i s m a t t e r , p l e a s e f e e l f r e e 
t o c o n t r a c t t h i s o f f i c e . We l o o k f o r w a r d t o  
r e c e i v i n g y o u r d i r e c t i o n i n c o m p l e t i n g t h e s e r e p a i r s  
t o t h e m u t u a l s a t i s f a c t i o n o f a l l p a r t i e s 
c o n c e r n e d . " 

( E m p h a s i s added.) The e m p h a s i z e d l a n g u a g e c l e a r l y r e f l e c t s 

t h a t H a r b e r t r e m a i n e d w i l l i n g a n d a b l e t o make r e p a i r s t o 

r e a c t o r b a s i n #2 b u t t h a t i t b e l i e v e d i t h a d c o m p l i e d w i t h 

BCM's p r e v i o u s r e p a i r r e q u e s t s t o no a v a i l . We a l s o n o t e t h a t 

t h e A u g u s t 14, 1997, l e t t e r t h a t A s a r i s i s e n t H a r b e r t c o n t a i n s 

no i n d i c a t i o n t h a t t h e B o a r d h a d i n t e r p r e t e d H a r b e r t ' s 

J u l y 14, 1997, l e t t e r as a r e p u d i a t i o n o f i t s o b l i g a t i o n s . 

A s a r i s i ' s A u g u s t 14, 1997, l e t t e r s t a t e d , i n p a r t : 

"... Our d a i l y r e c o r d s i n d i c a t e d t h a t y o u r p r e s e n t  
work f o r c e c o n s i s t s o f 1 s u p e r i n t e n d e n t and 3  
l a b o r e r s . We a r e aware o f y o u r e f f o r t s t o s e a l  
R e a c t o r 2. However, t h e r e a r e s t i l l a number o f 
i t e m s t h a t w o u l d keep t h e p r o j e c t f r o m s t a r t i n g up 
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i f R e a c t o r 2 was r e a d y t o d a y . We have e n c l o s e d a  
p a r t i a l l i s t o f i t e m s t h a t have t o be c o m p l e t e d  
b e f o r e R e a c t o r 2 i s p u t on l i n e . T h i s i s n o t a 
c o m p l e t e l i s t and t h e r e may be o t h e r i n c o m p l e t e 
i t e m s t h a t d e l a y s t a r t up. 

"We a r e q u i t e c o n c e r n e d a b o u t t h e s l o w r a t e o f 
p r o g r e s s on t h e p r o j e c t and t h e i m p a c t t h a t d e l a y s 
have on t h e [ B o ard] and t h e o p e r a t i o n o f t h e p l a n t . 
T h e r e f o r e , i n a c c o r d a n c e w i t h [ s u b s e c t i o n ] 8.11 o f 
t h e C o n t r a c t S p e c i f i c a t i o n s you a r e h e r e b y n o t i f i e d 
t h a t you have 10 days t o s t a r t work on e a c h o f t h e  
i t e m s on t h e e n c l o s e d l i s t , w i t h t h e e x c e p t i o n o f  
i t e m s t h a t a r e d e p e n d e n t on t h e c o m p l e t i o n o f  
R e a c t o r 2. I f work has n o t begun on a l l n o t e d i t e m s 
w i t h i n 10 days t h e [ B o ard] w i l l n o t i f y [ F e d e r a l ] 
t h a t t h e p r o j e c t i s i n d e f a u l t . We t r u s t t h a t you 
w i l l p r o v i d e an a d e q u a t e work f o r c e t o c o m p l e t e t h e 
work w i t h i n t h e s p e c i f i e d t i m e and t o a v o i d f u r t h e r 
a c t i o n s a g a i n s t y o u . " 

( E m p h a s i s added.) B a s e d on t h e f o r e g o i n g , t h e J u l y 14, 1997, 

l e t t e r w o u l d n o t s u p p o r t a f i n d i n g t h a t H a r b e r t h a d r e p u d i a t e d 

i t s o b l i g a t i o n s u n d e r C o n t r a c t 15. 

As t o t h e B o a r d ' s r e l i a n c e on t h e A u g u s t 18, 1997, l e t t e r 

f r o m H a r b e r t t o A s a r i s i , t h a t l e t t e r was w r i t t e n a f t e r H a r b e r t 

h a d o b t a i n e d an e x p e r t o p i n i o n as t o t h e u n s u i t a b i l i t y o f t h e 

C o m b i f l e x s y s t e m f o r r e a c t o r b a s i n #2. The l e t t e r s t a t e d , i n 

p a r t : 

" B a s e d on t h e r e s u l t s o f t h e i n s p e c t i o n and Mr. 
S h u t z ' s a s s e s s m e n t t h e r e o f , i t i s t h e p o s i t i o n o f 
... H a r b e r t ... t h a t ... BCM w i l l now have t o s e l e c t 
an a p p r o p r i a t e a l t e r n a t i v e method [ t o s e a l r e a c t o r 
b a s i n # 2 ] . 
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"We t r u s t t h a t ... BCM w i l l p r o v i d e t h e 

a p p r o p r i a t e r e p a i r method a c c o r d i n g l y t o m i n i m i z e 
any f u r t h e r d e l a y s t h a t have o c c u r r e d t o t h e p r o j e c t 
as a r e s u l t o f t h i s m a t t e r . F o r t h e r e c o r d , a l l 
work on R e a c t o r No. 2 c e a s e d A u g u s t 13, 1997. We 
l o o k f o r w a r d t o r e c e i v i n g a p o s i t i v e r e s p o n s e f r o m 

... BCM no l a t e r t h a n A u g u s t 22, 1997." 

A f t e r H a r b e r t s e n t t h e A u g u s t 18, 1997, l e t t e r , i t a n d 

A s a r i s i c o n t i n u e d t o d i s p u t e t h e a p p r o p r i a t e r e p a i r method f o r 

r e a c t o r b a s i n #2, and, as r e f l e c t e d i n H a r b e r t ' s S eptember 17, 

1997, l e t t e r t o A s a r i s i a n d S t e e v e s , H a r b e r t p r o p o s e d a r e p a i r 

m e thod d i f f e r e n t f r o m t h e r e p a i r m ethod p r o p o s e d b y t h e B o a r d 

a n d A s a r i s i . 2 2 H a r b e r t c l o s e d t h e Sept e m b e r 17, 1997, l e t t e r 

2 2 I n i t s r e p l y b r i e f , t h e B o a r d a r g u e s t h a t A s a r i s i ' s 
A u g u s t 27, 1997, l e t t e r t o t h e B o a r d " t o l d H a r b e r t t o s e a l 
R e a c t o r B a s i n 2 u s i n g t h e methods c a l l e d f o r i n C o n t r a c t 15." 
I n s u p p o r t o f t h i s s t a t e m e n t , t h e y r e f e r t h i s C o u r t t o t h e 
page o f t h e a p p e l l a t e r e c o r d where a c o p y o f t h e A u g u s t 27, 
1997, l e t t e r i s l o c a t e d a n d t o c e r t a i n d e p o s i t i o n t e s t i m o n y 
f r o m A s a r i s i . N e i t h e r t h e l e t t e r n o r A s a r i s i ' s d e p o s i t i o n 
t e s t i m o n y r e f l e c t s t h a t BCM h a d d i r e c t e d H a r b e r t t o r e p a i r 
r e a c t o r b a s i n #2 u s i n g t h e C o m b i f l e x s y s t e m a f t e r H a r b e r t h a d 
a t t e m p t e d t h e i n i t i a l r e p a i r s i n t h e e a r l y summer o f 1997. As 
t o t h o s e r e p a i r a t t e m p t s , we n o t e t h a t H a r b e r t ' s J u l y 14, 
1997, l e t t e r t o A s a r i s i s t a t e s t h a t H a r b e r t " f u l l y c o m p l i e d 
w i t h [ t h e c o n t r a c t s p e c i f i c a t i o n s ] i n i m p l e m e n t i n g a r e p a i r 
p r o c e d u r e b a s e d on u s i n g t h e s t i p u l a t e d c o m b i f l e x p o l y u r e t h a n e 
s e a l a n t s y s t e m m a n u f a c t u r e d and i n s t a l l e d by t h e S i k a 
C o r p o r a t i o n " b u t t h a t t h e " r e p a i r s have n o t y i e l d e d t h e 
e x p e c t e d and i n t e n d e d r e s u l t s t h a t e v e r y o n e e n v i s i o n e d . " 
H a r b e r t t h u s p r o p o s e d t h a t BCM a p p r o v e an a l t e r n a t i v e s e a l a n t 
s y s t e m b e c a u s e H a r b e r t had " t h o r o u g h l y e x h a u s t e d a l l r e q u i r e d 
means and methods i n p e r f o r m i n g t h i s r e p a i r work i n a c c o r d a n c e 
t o t h e c o n t r a c t documents and as d i r e c t e d by ... BCM." 
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b y a r g u i n g t h a t t h e f a i l u r e a t i s s u e was due t o t h e c h o i c e o f 

an " i m p r o p e r l y s u i t e d p r o d u c t , " b y w a r n i n g t h e B o a r d n o t t o 

a t t e m p t t o " c o v e r - u p t h e p r o b l e m " b y t u r n i n g a g a i n t o S i k a a n d 

i t s p r o d u c t , a n d b y s t a t i n g : " I t i s o u r s t e a d f a s t p o s i t i o n 

t h a t we c e r t a i n l y c a n n o t and w i l l n o t a c q u i e s c e t o t h e 

p r o p o s e d method and a p p r o a c h by t h e [ B o a r d ] i n d e a l i n g w i t h 

t h i s p r o b l e m . " T h e r e a f t e r , t h e p a r t i e s c o r r e s p o n d e n c e 

r e f l e c t s t h a t H a r b e r t c o n t i n u e d t o i n s i s t t h a t t h e B o a r d a l l o w 

i t t o a t t e m p t i t s a l t e r n a t i v e s e a l a n t s y s t e m w h i l e t h e B o a r d 

p r o c e e d e d w i t h i t s p r o p o s e d r e p a i r t e s t , n a m e l y t o have a 

S i k a - c e r t i f i e d i n s t a l l e r r e i n s t a l l t h e C o m b i f l e x s y s t e m i n a 

" t e s t c e l l " o f r e a c t o r b a s i n #2, and, i f t h e s y s t e m was 

s u c c e s s f u l i n t h e t e s t c e l l , t o have t h e C o m b i f l e x s y s t e m 

p r o p e r l y r e i n s t a l l e d i n t h e r e m a i n i n g p o r t i o n s o f r e a c t o r 

b a s i n #2. 

The f o r e g o i n g c o r r e s p o n d e n c e r e f l e c t s a s h a r p d i s p u t e 

b e t w e e n t h e p a r t i e s as t o t h e B o a r d ' s "method and a p p r o a c h i n 

d e a l i n g w i t h t h i s p r o b l e m " ( e m p h a s i s a d d e d ) , i . e . , t h e B o a r d ' s 

a t t e m p t t o c o n f i r m t h a t t h e C o m b i f l e x s y s t e m was s u i t a b l e f o r 

r e a c t o r b a s i n #2 and, i f s o , t o r e i n s t a l l t h e s y s t e m 

t h r o u g h o u t t h e r e a c t o r b a s i n . The c o r r e s p o n d e n c e does n o t 
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r e f l e c t a r e f u s a l b y H a r b e r t t o obey a d i r e c t i v e f r o m t h e 

B o a r d o r i t s a g e n t , BCM, f o r H a r b e r t t o p e r f o r m t h e r e p a i r s 

u s i n g t h e C o m b i f l e x s y s t e m , o r f o r H a r b e r t t o a r r a n g e a n d p a y 

f o r a p a r t i c u l a r s u b c o n t r a c t o r t o do s o . 

The f o r e g o i n g l e t t e r s d i d n o t c o n s t i t u t e s u b s t a n t i a l 

e v i d e n c e t h a t H a r b e r t m a n i f e s t e d an i n t e n t n o t t o be b o u n d b y 

C o n t r a c t 15, t h a t H a r b e r t a b a n d o n e d t h e work on P r o j e c t 15, o r 

t h a t H a r b e r t e x h i b i t e d an "an u n q u a l i f i e d r e f u s a l , o r 

d e c l a r a t i o n o f i n a b i l i t y , s u b s t a n t i a l l y t o p e r f o r m a c c o r d i n g 

t o t h e t e r m s o f [ i t s ] o b l i g a t i o n " u n d e r C o n t r a c t 15 as t o t h e 

s e a l i n g o f r e a c t o r b a s i n #2. S h i r l e y , 548 So. 2d 1334. 

L i k e w i s e , t h e l e t t e r s d i d n o t c o n s t i t u t e s u b s t a n t i a l e v i d e n c e 

t h a t H a r b e r t " ' w r o n g f u l l y s t a t e [ d ] t h a t [ i t ] [ w o u l d ] n o t 

p e r f o r m u n l e s s [ t h e B o a r d ] c o n s e n t [ e d ] t o a m o d i f i c a t i o n o f 

t h e c o n t r a c t . " H a r b e r t s i m p l y c o n t i n u e d t o i n s i s t t h a t t h e 

B o a r d was m a k i n g a m i s t a k e b y p r o c e e d i n g w i t h an i n d e p e n d e n t 

p a r t y t o t e s t - r e p a i r t h e r e a c t o r b a s i n u s i n g t h e C o m b i f l e x 

s y s t e m r a t h e r t h a n a d o p t i n g H a r b e r t ' s p r o p o s e d a l t e r n a t i v e 

r e p a i r method. 
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B a s e d on t h e f o r e g o i n g , we c a n n o t c o n c l u d e t h a t t h e t r i a l 

c o u r t e r r e d b y r e j e c t i n g t h e B o a r d ' s a n t i c i p a t o r y - r e p u d i a t i o n 

a rgument as t o C o n t r a c t 15. 

2. F a i l u r e t o C o m p l e t e C o n t r a c t 15  
b y t h e D e a d l i n e f o r P e r f o r m a n c e 

I n a b r i e f argument i n s e r t e d i n t h e m i d s t o f t h e B o a r d ' s 

d i s c u s s i o n o f a n t i c i p a t o r y r e p u d i a t i o n , t h e B o a r d s t a t e s : 

" A l s o , where t e r m i n a t i o n i s f o r f a i l u r e t o meet 
a p e r f o r m a n c e d e a d l i n e , t h e l a w e l i m i n a t e s t h e 
n o t i c e r e q u i r e m e n t . A b c o n A s s o c . , I n c . v. U n i t e d 
S t a t e s , 44 Fed. C l . 625, 631 ( [ ] 1 9 9 9 ) . H a r b e r t 
a d m i t t e d l y d i d n o t meet t h e December 29, 1996, 
c o n t r a c t c o m p l e t i o n d a t e . I n f a c t , as o f t h e d a t e 
o f t e r m i n a t i o n , December 8, 1997, H a r b e r t ' s t i m e f o r 
p e r f o r m a n c e o f C o n t r a c t 15 h a d e x p i r e d b y 346 d a y s . 
On J u l y 14, 1997, H a r b e r t gave t h e B o a r d n o t i c e t h a t 
i t h a d ' c e a s e d ' o r d i s c o n t i n u e d R e a c t o r B a s i n 2 work 
on J u l y 11, 1997. Then, j u s t so t h e r e w o u l d be no 
d o u b t , on A u g u s t 18, 1997, H a r b e r t a g a i n s t a t e d 
'For t h e r e c o r d , a l l work on R e a c t o r No. 2 c e a s e d 
A u g u s t 13, 1997.' By i t s words a n d a c t i o n s , H a r b e r t 
m a n i f e s t e d a c l e a r i n t e n t n o t t o c o m p l e t e C o n t r a c t 
15. I t a b a n d o n e d t h e work a n d r e f u s e d demands t o 
f i n i s h . " 

H a r b e r t a n d F e d e r a l have n o t r e s p o n d e d t o t h e B o a r d ' s 

argument t h a t H a r b e r t ' s f a i l u r e t o t i m e l y c o m p l e t e P r o j e c t 15 

e l i m i n a t e d any r e q u i r e m e n t t h a t t h e B o a r d p r o v i d e H a r b e r t w i t h 

n o t i c e u n d e r s u b s e c t i o n 8.11, n o r have H a r b e r t a n d F e d e r a l 

d i s c u s s e d t h e p e r t i n e n c e o f A b c o n A s s o c i a t e s , I n c . v. U n i t e d 

S t a t e s , 44 Fed. C l . 625 ( 1 9 9 9 ) . However, a f t e r r e v i e w i n g 
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A b c o n , we a r e n o t c o n v i n c e d b y t h e B o a r d ' s e p h e m e r a l , 

c o n c l u s o r y a r g u m e n t , e v e n i f A b c o n c o r r e c t l y r e f l e c t s t h e l a w 

i n A l a b a m a , an i s s u e we do n o t d e c i d e . I n A b c o n , t h e C o u r t o f 

F e d e r a l C l a i m s c o n c l u d e d , b a s e d on t h e l a n g u a g e o f t h e  

c o n t r a c t a t i s s u e t h e r e a n d a p e r t i n e n t f e d e r a l r e g u l a t i o n  

g o v e r n i n g c o n t r a c t s w i t h t h e U n i t e d S t a t e s P o s t a l S e r v i c e , 

t h a t i n o r d e r " [ t ] o t e r m i n a t e f o r a f a i l u r e t o make p r o g r e s s , 

an a g e n c y must p r o v i d e a t e n - d a y c u r e n o t i c e u n d e r t h e t e r m s 

o f t h e c o n t r a c t , w h e r e a s a t e r m i n a t i o n f o r f a i l u r e t o meet 

d e a d l i n e s r e q u i r e s no s u c h n o t i c e . " 44 Fed. C l . a t 631. The 

f e d e r a l r e g u l a t i o n d i s c u s s e d i n A b c o n i s n o t p e r t i n e n t t o t h e 

p r e s e n t c a s e , a n d t h e B o a r d has d i r e c t e d us t o no p a r t o f 

C o n t r a c t 15, i n c l u d i n g t h e s t a n d a r d s p e c i f i c a t i o n s , t h a t 

r e l i e v e d i t o f i t s o b l i g a t i o n t o c o m p l y w i t h s u b s e c t i o n 8.11 

when t e r m i n a t i o n o f t h e c o n t r a c t was b a s e d on H a r b e r t ' s 

f a i l u r e t o c o m p l e t e t h e p r o j e c t b y t h e s c h e d u l e d c o m p l e t i o n 

d a t e . 

I t i s t h e a p p e l l a n t ' s b u r d e n t o r e f e r t h i s C o u r t t o t h e 

" p a r t s o f t h e r e c o r d r e l i e d on" i n s u p p o r t o f i t s argument f o r 

r e v e r s a l . R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P. " T h i s C o u r t does 

n o t have t h e o b l i g a t i o n t o s e a r c h t h e r e c o r d f o r 
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s u b s t a n t i a t i o n o f u n s u p p o r t e d f a c t u a l m a t t e r a p p e a r i n g i n an 

a p p e l l a n t ' s b r i e f i n o r d e r t o d e t e r m i n e w h e t h e r a j u d g m e n t 

s h o u l d be r e v e r s e d . " F r i e d m a n v. F r i e d m a n , 971 So. 2d 23, 31 

( A l a . 2 0 0 7 ) . A l s o , as n o t e d above, " i t i s n o t t h e f u n c t i o n o f 

t h i s C o u r t t o do a p a r t y ' s l e g a l r e s e a r c h o r t o make and 

a d d r e s s l e g a l a r g u m e n t s f o r a p a r t y b a s e d on u n d e l i n e a t e d 

g e n e r a l p r o p o s i t i o n s n o t s u p p o r t e d b y s u f f i c i e n t a u t h o r i t y o r 

a r g u m e n t . " Dykes v. Lane T r u c k i n g , I n c . , 652 So. 2d 248, 251 

( A l a . 1 9 9 4 ) ; see a l s o R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P. 

B a s e d on t h e B o a r d ' s f a i l u r e t o a d e q u a t e l y d e v e l o p i t s 

a rgument t h a t i t h a d an no o b l i g a t i o n t o p r o v i d e H a r b e r t w i t h 

n o t i c e o f d e f a u l t b e c a u s e H a r b e r t d i d n o t c o m p l e t e t h e p r o j e c t 

b y t h e s c h e d u l e d c o m p l e t i o n d a t e f o r C o n t r a c t 15, we w i l l n o t 

f u r t h e r a d d r e s s t h a t a r g u m e n t , n o r w i l l we r e v e r s e t h e t r i a l 

c o u r t ' s j u d g m e n t b a s e d on t h a t a rgument. 
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3. C o m p l i a n c e w i t h S u b s e c t i o n 8.11 2 3 

The B o a r d a r g u e s t h a t i t c o m p l i e d w i t h t h e n o t i c e a n d 

c u r e p r o v i s i o n o f s u b s e c t i o n 8.11. G e n e r a l l y , " [ a ] c l e a r and 

u nambiguous n o t i c e , t i m e l y g i v e n , a n d i n t h e f o r m p r e s c r i b e d 

b y t h e c o n t r a c t , i s e s s e n t i a l t o t h e e x e r c i s e o f an o p t i o n t o 

t e r m i n a t e t h e c o n t r a c t . " 17B C.J.S. C o n t r a c t s § 446 ( 1 9 9 9 ) . 2 4 

2 3The B o a r d a r g u e s f o r t h e f i r s t t i m e i n i t s r e p l y b r i e f 
t h a t , b e c a u s e t h e p r o v i s i o n s o f t h e b o n d f o r C o n t r a c t 15 d i d 
n o t r e q u i r e t h a t i t p r o v i d e H a r b e r t o r F e d e r a l w i t h n o t i c e o f 
d e f a u l t , i t c o u l d r e c o v e r u n d e r t h e b o n d a g r e e m e n t , d e s p i t e 
any n o n c o m p l i a n c e w i t h s u b s e c t i o n 8.11. " [ T ] h i s C o u r t does 
n o t a d d r e s s i s s u e s r a i s e d f o r t h e f i r s t t i m e i n a r e p l y 
b r i e f . " B y r d v. Lamar, 846 So. 2d 334, 341 ( A l a . 2 0 0 2 ) . 

A l s o , t h e B o a r d a r g u e s i n i t s a p p e l l a t e b r i e f t h a t i t h a d 
p a i d H a r b e r t a l l b u t a p p r o x i m a t e l y $248,288 o f t h e $11,106,963 
c o n t r a c t p r i c e u n d e r C o n t r a c t 15 and t h a t , t h e r e f o r e , i t 
" [ c ] l e a r l y ... s u b s t a n t i a l l y c o m p l i e d w i t h i t s o b l i g a t i o n s a n d 
... [ t h e ] s e c o n d e l e m e n t [ i t s b r e a c h - o f - c o n t r a c t c l a i m ] was 
s a t i s f i e d ; i . e . , t h a t t h e B o a r d p r o v e i t s p e r f o r m a n c e u n d e r 
t h e c o n t r a c t . " T h i s argument does n o t a d d r e s s t h e b a s i s f o r 
t h e t r i a l c o u r t ' s j u d g m e n t as t o t h e t e r m i n a t i o n o f C o n t r a c t 
15. The t r i a l c o u r t c o n c l u d e d t h a t t h e B o a r d h a d no r i g h t t o 
t e r m i n a t e C o n t r a c t 15 w i t h o u t f i r s t s t r i c t l y c o m p l y i n g w i t h 
s u b s e c t i o n 8.11. The B o a r d ' s argument does n o t e x p l a i n how 
s u b s t a n t i a l p e r f o r m a n c e o f t h e payment t e r m s o f t h e c o n t r a c t 
( a s s u m i n g t h e d o c t r i n e o f s u b s t a n t i a l p e r f o r m a n c e a p p l i e s as 
s u g g e s t e d b y t h e B o a r d ) w o u l d e x c u s e t h e m a t e r i a l b r e a c h o f 
s u b s e c t i o n 8.11 f o r p u r p o s e s o f e s t a b l i s h i n g t h e s e c o n d 
e l e m e n t o f a b r e a c h - o f - c o n t r a c t c l a i m . The B o a r d c i t e s no 
a u t h o r i t y t h a t s u p p o r t s s u c h a c o n c l u s i o n . Thus, we do n o t 
a d d r e s s t h e i s s u e . See D y k e s, s u p r a ; R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. 
App. P. 

2 4 I n i t s J a n u a r y 2004 o r d e r g r a n t i n g H a r b e r t ' s m o t i o n f o r 
a p a r t i a l summary j u d g m e n t , t h e t r i a l c o u r t c o n c l u d e d t h a t 
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E x c e p t as p r e v i o u s l y d i s c u s s e d w i t h r e s p e c t t o t h e i s s u e 

o f a n t i c i p a t o r y r e p u d i a t i o n , t h e B o a r d does n o t a r g u e t h a t i t 

d i d n o t have t o s t r i c t l y c o m p l y w i t h s u b s e c t i o n 8.11 n o r does 

i t a r g u e t h a t t h e f a i l u r e t o c o m p l y w i t h s u b s e c t i o n 8.11 w o u l d 

n o t be a m a t e r i a l b r e a c h o f C o n t r a c t 15 t h a t w o u l d s u p p o r t t h e 

r e j e c t i o n o f i t s b r e a c h - o f - c o n t r a c t c l a i m . I n s t e a d , t h e B o a r d 

a r g u e s t h a t t h e t r i a l c o u r t e r r e d when i t f o u n d t h a t A s a r i s i ' s 

November 14, 1997, l e t t e r d i d n o t p r o v i d e c l e a r and 

u nambiguous n o t i c e u n d e r s u b s e c t i o n 8.11. F u r t h e r , t h e B o a r d 

c o n t e n d s t h a t i n a d d i t i o n t o A s a r i s i ' s November 14, 1997, 

l e t t e r , t h e B o a r d " s e n t H a r b e r t many [ s u b s e c t i o n ] 8.11 n o t i c e s 

d emanding H a r b e r t c u r e i t s m a l - p e r f o r m a n c e an d u n d e r -

p e r f o r m a n c e , i n c l u d i n g n o t i c e s o f May 7, 1997; A u g u s t 14, 

1997; [and] A u g u s t 27, 1 9 9 7 . " 2 5 

where "a c o n t r a c t e x p l i c i t l y s t a t e s how n o t i c e o f d e f a u l t 
s h o u l d be g i v e n , t h e owner must s t r i c t l y c o m p l y w i t h t h e 
c o n t r a c t r e q u i r e m e n t s " and t h a t " [ n ] o t i c e t o t e r m i n a t e must be 
c l e a r a n d u n a m b i g u o u s , r e a s o n a b l e , a n d i n a c c o r d a n c e w i t h t h e 
t e r m s o f t h e c o n t r a c t . " I n s u p p o r t o f t h e s e c o n c l u s i o n s , t h e 
t r i a l c o u r t c i t e d c e r t a i n s e c t i o n s o f C o r p u s J u r i s Secundum 
and Bank o f B r e w t o n , I n c . v. I n t e r n a t i o n a l F i d e l i t y I n s u r a n c e  
Co., 827 So. 2d 747, 754 ( A l a . 2 0 0 2 ) , w h i c h d i s c u s s e s n o t i c e 
r e q u i r e m e n t s as t o an a c t i o n a g a i n s t a s u r e t y . The B o a r d does 
n o t a r g u e t h a t t h e l e g a l s t a n d a r d a p p l i e d b y t h e t r i a l c o u r t 
was i n c o r r e c t . 

2 5 I n i t s a p p e l l a t e b r i e f , t h e B o a r d does n o t d i s p u t e t h e 
t r i a l c o u r t ' s c o n c l u s i o n t h a t t h e n o t i c e r e q u i r e m e n t o f 
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We a g a i n n o t e t h a t s u b s e c t i o n 8.11 o f t h e s t a n d a r d 

s p e c i f i c a t i o n s s t a t e s : 

" I f t h e C o n t r a c t o r .. . f a i l s t o p e r f o r m t h e work 
w i t h s u f f i c i e n t workmen, e q u i p m e n t o r m a t e r i a l s t o  
i n s u r e i t s prompt c o m p l e t i o n , o r p e r f o r m s t h e Work  
u n s u i t a b l y , o r n e g l e c t s o r r e f u s e s t o remove  
m a t e r i a l s o r p e r f o r m anew s u c h work as s h a l l be  
r e j e c t e d as d e f e c t i v e and u n s u i t a b l e , o r 
d i s c o n t i n u e s p r o s e c u t i o n o f t h e Work, o r f r o m any  
o t h e r c a u s e w h a t s o e v e r does n o t c a r r y t h e Work i n an  
a c c e p t a b l e manner, ... t h e [Board] o r [ i t s ]  
r e p r e s e n t a t i v e may g i v e n o t i c e i n w r i t i n g by 
r e g i s t e r e d m a i l t o t h e C o n t r a c t o r and t h e S u r e t y o f  
s u c h d e l a y , n e g l e c t , o r d e f a u l t . I f w i t h i n 10 days  
a f t e r s u c h n o t i c e t h e C o n t r a c t o r does n o t p r o c e e d t o  
remedy t o t h e s a t i s f a c t i o n o f t h e [Board] t h e f a u l t  
s p e c i f i e d i n s a i d n o t i c e , o r t h e S u r e t y does n o t 
p r o c e e d t o t a k e o v e r t h e Work f o r c o m p l e t i o n , t h e 
[Board] s h a l l have f u l l power and a u t h o r i t y , w i t h o u t 
i m p a i r i n g t h e o b l i g a t i o n o f t h e C o n t r a c t o r t h e 
C o n t r a c t Bonds, t o t a k e o v e r t h e c o m p l e t i o n o f t h e 
W ork; ... t o e n t e r i n t o a g r e e m e n t s w i t h o t h e r s f o r 
t h e c o m p l e t i o n o f t h e C o n t r a c t a c c o r d i n g t o t h e 
t e r m s and p r o v i s i o n s t h e r e o f ; o r t o use s u c h o t h e r 
methods as i n i t s o p i n i o n may be r e q u i r e d f o r t h e 
c o m p l e t i o n o f t h e C o n t r a c t . The C o n t r a c t o r and h i s  
S u r e t y s h a l l be l i a b l e f o r a l l c o s t s and e x p e n s e s  
i n c u r r e d by t h e [Board] i n c o m p l e t i n g t h e Work, and  
a l s o f o r t h e l i q u i d a t e d damages i n c o n f o r m i t y w i t h  
t h e t e r m s o f t h e C o n t r a c t . " 

As t h e t r i a l c o u r t c o n s t r u e d i t , s u b s e c t i o n 8.11 r e q u i r e d 

t h a t t h e B o a r d p r o v i d e H a r b e r t w i t h w r i t t e n n o t i c e o f any 

" d e l a y , n e g l e c t , o r d e f a u l t " i n i t s p e r f o r m a n c e , and we a d h e r e 

s u b s e c t i o n 8.11 was n o t s a t i s f i e d b y t h e B o a r d ' s u n d a t e d 
r e s o l u t i o n t e r m i n a t i n g C o n t r a c t 15 o r b y A s a r i s i ' s l e t t e r o f 
December 9, 1997. 
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t o t h a t c o n c l u s i o n , g i v e n t h e a r g u m e n t s p r e s e n t e d by t h e 

B o a r d . 2 6 As a p r e l i m i n a r y m a t t e r , we n o t e t h a t s u b s e c t i o n 8.11 

s i m p l y p r o v i d e d H a r b e r t w i t h 10 days " t o remedy t o t h e 

s a t i s f a c t i o n o f t h e [ B o ard] t h e f a u l t s p e c i f i e d i n s a i d 

n o t i c e " ; i t does n o t p r o v i d e t h a t H a r b e r t ' s mere a t t e m p t t o 

remedy any f a u l t a t i s s u e w o u l d p r e c l u d e t e r m i n a t i o n o f t h e 

c o n t r a c t when i t s p e r f o r m a n c e had a l r e a d y been d e f i c i e n t . 

L i k e w i s e , s u b s e c t i o n 8.11 warns F e d e r a l t h a t upon i t s r e c e i p t 

o f n o t i c e o f s u c h " d e l a y , n e g l e c t , o r d e f a u l t " f r o m t h e B o a r d 

i t w o u l d have 10 days t o " p r o c e e d t o t a k e o v e r t h e Work f o r 

c o m p l e t i o n " ; i t does n o t p r o v i d e t h a t F e d e r a l had t h e r i g h t t o 

w a i t t o see w h e t h e r H a r b e r t c u r e d t h e " d e l a y , n e g l e c t , o r 

2 6 A s n o t e d , t h e B o a r d does n o t a r g u e i n i t s i n i t i a l 
a p p e l l a t e b r i e f t h a t s u b s e c t i o n 8.12 p r o v i d e d an a l t e r n a t i v e 
means f o r t e r m i n a t i n g C o n t r a c t 15 t h a t c o u l d be u s e d i n l i e u 
o f s u b s e c t i o n 8.11. G i v e n t h e p a r t i e s ' d i s p u t e b e f o r e t h e 
t r i a l c o u r t c o n c e r n i n g t h e a p p l i c a t i o n o f s u b s e c t i o n 8.12, t h e 
number o f l e g a l p r i n c i p l e s t h i s C o u r t w o u l d have t o c o n s i d e r 
i n d e t e r m i n i n g t h e r e l a t i o n s h i p b e t w e e n s u b s e c t i o n 8.11 a n d 
8.12, a n d t h e f a c t t h a t H a r b e r t a n d F e d e r a l have n o t h a d an 
o p p o r t u n i t y t o a d d r e s s any argument as t o t h e p e r t i n e n c e o f 
s u b s e c t i o n 8.12 b e c a u s e t h e B o a r d r a i s e d t h a t argument f o r t h e 
f i r s t t i m e i n i t s r e p l y b r i e f , we d e c l i n e t o a d d r e s s t h e 
B o a r d ' s a rgument c o n c e r n i n g t h e a p p l i c a t i o n o f s u b s e c t i o n 
8.12. See B y r d v. Lamar, 846 So. 2d 334, 341 ( A l a . 
2 0 0 2 ) ( s t a t i n g t h e w e l l - s e t t l e d g e n e r a l p r i n c i p l e t h a t t h i s 
C o u r t w i l l n o t a d d r e s s i s s u e s r a i s e d f o r t h e f i r s t t i m e i n a 
r e p l y b r i e f ) . 
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d e f a u l t " i n i t s p e r f o r m a n c e . We f u r t h e r n o t e t h a t t h e B o a r d ' s 

u n d a t e d r e s o l u t i o n r e p o r t i n g i t s a c t i o n s t a k e n on December 8, 

1997, c o n s t i t u t e s s u b s t a n t i a l , t h o u g h n o t c o n c l u s i v e , e v i d e n c e 

t h a t t h e B o a r d t e r m i n a t e d C o n t r a c t 15, n o t o n l y b e c a u s e o f t h e 

d e f i c i e n c i e s d i s c u s s e d i n A s a r i s i ' s November 14, 1997, l e t t e r 

t o H a r b e r t , b u t a l s o b e c a u s e " t h e B o a r d h a [ d ] a l l o w e d H a r b e r t 

i n e x c e s s o f t e n days f r o m t h e d a t e o f d e f a u l t n o t i c e t o 

remedy t h e d e f i c i e n c i e s documented by v a r i o u s l e t t e r s and 

m u l t i p l e m e e t i n g s b etween t h e p a r t i e s t o t h e p r o j e c t . " W i t h 

t h e s e m a t t e r s i n m i n d , we t u r n o u r a t t e n t i o n t o t h e l e t t e r s 

t h e B o a r d a r g u e s s a t i s f i e d t h e n o t i c e and c u r e p r o v i s i o n o f 

s u b s e c t i o n 8.11. 

The B o a r d a r g u e s t h a t A s a r i s i ' s l e t t e r s t o H a r b e r t d a t e d 

May 7, 1997, A u g u s t 14, 1997, A u g u s t 27, 1997, and 

November 14, 1997, s a t i s f i e d t h e r e q u i r e m e n t s o f s u b s e c t i o n 

8.11, i . e . , t h a t e a c h l e t t e r p r o v i d e d H a r b e r t w i t h n o t i c e o f 

" d e l a y , n e g l e c t , o r d e f a u l t " t h a t H a r b e r t f a i l e d t o c u r e 

w i t h i n 10 d a y s and as t o w h i c h F e d e r a l f a i l e d t o t a k e o v e r t h e 

Work w i t h i n 10 d a y s . We w i l l a d d r e s s t h e l e t t e r s i n 

c h r o n o l o g i c a l o r d e r . The May 7, 1997, l e t t e r f r o m A s a r i s i t o 

H a r b e r t s t a t e s : 
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" R e a c t o r Number 2 was p r e s s u r e t e s t e d on May 1, 
1997. The p r e s s u r e t e s t f a i l e d . The i n t e r i o r s e a l 
s y s t e m i s d e s i g n e d t o w i t h s t a n d d e s i g n p r e s s u r e s . 
The e x t e r i o r s e a l i s n o t a p r e s s u r e s y s t e m and i s 
i n t e n d e d t o keep w a t e r and o t h e r c o n t a m i n a t e s away 
f r o m t h e i n t e r i o r s e a l . T h e r e f o r e , l e a k r e p a i r s 
must be made on t h e i n t e r i o r o f t h e r e a c t o r and n o t 
t h e e x t e r i o r . We t r u s t t h a t t h e s e r e p a i r s w i l l be  
made i m m e d i a t e l y t o a v o i d f u r t h e r d e l a y s on t h e  
p r o j e c t . 

" P l e a s e l e t us know i f you have any q u e s t i o n s . " 

( E mphasis added.) The B o a r d a r g u e s t h a t t h e May 7, 1997 , 

l e t t e r , and p a r t i c u l a r l y t h e p o r t i o n e m p h a s i z e d above, 

c o n s t i t u t e d s u b s t a n t i a l e v i d e n c e o f " w r i t t e n n o t i c e t o H a r b e r t 

t h a t i t s work was r e j e c t e d as ' d e f e c t i v e and u n s u i t a b l e ' and 

s p e c i f i c a l l y i d e n t i f i e d one o f t h r e e r e a s o n s f o r t e r m i n a t i o n 

a l l o w e d by [ s u b s e c t i o n ] 8.11, i . e . , ' d e l a y . ' " The B o a r d t h e n 

a r g u e s t h a t t h e r e was s u b s t a n t i a l e v i d e n c e t h a t H a r b e r t f a i l e d 

t o c o r r e c t i t s a l l e g e d l y d e f e c t i v e work on r e a c t o r b a s i n #2 

w i t h i n t h e " c u r e p e r i o d " e s t a b l i s h e d by t h e May 7, 1997, 

" n o t i c e . " 

A s i d e f r o m t h e f a c t t h a t t h e May 7, 1997, l e t t e r d i d n o t 

n o t i f y H a r b e r t o f t h e need t o make t h e n e c e s s a r y r e p a i r s 

w i t h i n t h e 10-day p e r i o d c o n t e m p l a t e d by s u b s e c t i o n 8.11, t h a t 

l e t t e r was n o t s e n t "by r e g i s t e r e d m a i l , " and i t was n o t s e n t 

t o F e d e r a l . Thus, we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t 
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e r r e d by n o t t r e a t i n g t h e May 7, 1997, l e t t e r as a n o t i c e 

g i v e n p u r s u a n t t o s u b s e c t i o n 8.11. 

The A u g u s t 14, 1997, l e t t e r f r o m A s a r i s i t o H a r b e r t 

s t a t e s : 

"As you a r e aware, [ H a r b e r t ] i n f o r m e d t h e [Board] 
and BCM i n November 1 996 t h a t t h e new R e a c t o r and 
C l a r i f i e r s w o u l d be on l i n e by December 26, 1996 and 
t h e p r o j e c t w o u l d be c o m p l e t e by M a r c h 1997. To 
d a t e , none o f t h i s has happened. Our d a i l y r e c o r d s 
i n d i c a t e t h a t y o u r p r e s e n t work f o r c e c o n s i s t s o f 1 
s u p e r i n t e n d e n t and 3 l a b o r e r s . We a r e aware o f y o u r 
e f f o r t s t o s e a l R e a c t o r 2. However, t h e r e a r e s t i l l 
a number o f i t e m s t h a t w o u l d keep t h e p r o j e c t f r o m 
s t a r t i n g up i f R e a c t o r 2 was r e a d y t o d a y . We have 
e n c l o s e d a p a r t i a l l i s t o f i t e m s t h a t have t o be 
c o m p l e t e d b e f o r e R e a c t o r 2 i s p u t on l i n e . T h i s i s 
n o t a c o m p l e t e l i s t and t h e r e may be o t h e r 
i n c o m p l e t e i t e m s t h a t d e l a y s t a r t up. 

"We a r e q u i t e c o n c e r n e d a b o u t t h e s l o w r a t e o f 
p r o g r e s s on t h e p r o j e c t and t h e i m p a c t t h a t d e l a y s 
have on t h e [Board] and t h e o p e r a t i o n o f t h e p l a n t . 
T h e r e f o r e , i n a c c o r d a n c e w i t h [ s u b s e c t i o n ] 8.11 o f 
t h e [ S t a n d a r d ] S p e c i f i c a t i o n s you a r e h e r e b y  
n o t i f i e d t h a t you have 10 days t o s t a r t work on e a c h  
o f t h e i t e m s on t h e e n c l o s e d l i s t , w i t h t h e  
e x c e p t i o n o f i t e m s t h a t a r e d e p e n d e n t on t h e  
c o m p l e t i o n o f R e a c t o r 2. I f work has n o t begun on 
a l l n o t e d i t e m s w i t h i n 10 days t h e [ B o a r d ] w i l l 
n o t i f y [ F e d e r a l ] t h a t t h e p r o j e c t i s i n d e f a u l t . We 
t r u s t t h a t you w i l l p r o v i d e an a d e q u a t e work f o r c e 
t o c o m p l e t e t h e work w i t h i n t h e s p e c i f i e d t i m e and  
t o a v o i d f u r t h e r a c t i o n s a g a i n s t you. 

" S h o u l d you have any q u e s t i o n s , p l e a s e c a l l . " 

The B o a r d a r g u e s t h a t H a r b e r t ' s " u n c o r r e c t e d i n s u f f i c i e n t 

work f o r c e was y e t a n o t h e r g r o u n d p e r [ s u b s e c t i o n ] 8.11 f o r 

96 



1041091 

t h e B o a r d ' s t a k e o v e r o f t h e Work. ... C o n t r a r y t o t h e [ t r i a l 

c o u r t ' s ] f i n d i n g s , t h i s l e t t e r c l e a r l y r e f e r e n c e d and p r o v i d e d 

H a r b e r t w i t h a [ s u b s e c t i o n ] 8.11 n o t i c e and o p p o r t u n i t y t o 

c u r e i t s d e f i c i e n c i e s i n t h e work o f C o n t r a c t 1 5 . " 2 7 We n o t e 

t h a t t h e A u g u s t 14, 1997, l e t t e r was s e n t t o H a r b e r t and 

F e d e r a l by c e r t i f i e d m a i l . A l s o , i t c l e a r l y n o t i f i e d H a r b e r t 

o f i t s a l l e g e d " d e l a y , n e g l e c t , o r d e f a u l t . " The l e t t e r t h e n 

s p e c i f i e d t h e r e s p o n s e t h e B o a r d r e q u i r e d o f H a r b e r t ; t h a t 

2 7The B o a r d a t t e m p t s t o c h a r a c t e r i z e H a r b e r t ' s A u g u s t 18, 
1997, l e t t e r t o A s a r i s i as a r e f u s a l t o c o r r e c t t h e 19 i t e m s 
d e s c r i b e d i n A s a r i s i ' A u g u s t 14, 1997, l e t t e r . As p r e v i o u s l y 
d i s c u s s e d , t h e A u g u s t 18, 1997, l e t t e r f r o m H a r b e r t t o A s a r i s i 
s t a t e s : 

" B a s e d on t h e r e s u l t s o f t h e i n s p e c t i o n and Mr. 
S h u t z ' s a s s e s s m e n t t h e r e o f , i t i s t h e p o s i t i o n o f 
... H a r b e r t ... t h a t ... BCM w i l l now have t o s e l e c t 
an a p p r o p r i a t e a l t e r n a t i v e method [ t o s e a l r e a c t o r 
b a s i n #2]. 

"We t r u s t t h a t ... BCM w i l l p r o v i d e t h e 
a p p r o p r i a t e r e p a i r method a c c o r d i n g l y t o m i n i m i z e 
any f u r t h e r d e l a y s t h a t have o c c u r r e d t o t h e p r o j e c t 
as a r e s u l t o f t h i s m a t t e r . F o r t h e r e c o r d , a l l 
work on R e a c t o r No. 2 c e a s e d A u g u s t 13, 1997. We 
l o o k f o r w a r d t o r e c e i v i n g a p o s i t i v e r e s p o n s e f r o m 
... BCM no l a t e r t h a n A u g u s t 22, 1997." 

B a s e d on t h e l a n g u a g e u s e d i n H a r b e r t ' s A u g u s t 18, 1997, 
l e t t e r and s u b s e q u e n t c o r r e s p o n d e n c e f r o m H a r b e r t , i t i s c l e a r 
t h a t t h a t l e t t e r i s r e f e r r i n g t o a work s t o p p a g e on any 
a t t e m p t t o s e a l r e a c t o r b a s i n #2 p e n d i n g t h e r e s o l u t i o n o f t h e 
d i s p u t e r e g a r d i n g t h e p r o p e r r e p a i r method, n o t t o t h e 19 
i t e m s d e s c r i b e d i n A s a r i s i ' s A u g u s t 14, 1997, l e t t e r . 
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r e s p o n s e was n o t t h a t H a r b e r t p e r f o r m a l l t h e u n p e r f o r m e d work 

w i t h i n 10 d a y s , b u t t h a t i t " s t a r t work on e a c h o f t h e i t e m s 

on t h e e n c l o s e d l i s t , w i t h t h e e x c e p t i o n o f i t e m s t h a t a r e 

d e p e n d e n t on t h e c o m p l e t i o n o f R e a c t o r 2" w i t h i n 10 d a y s . The 

l e t t e r c o n t i n u e d : " I f work has n o t begun on a l l n o t e d i t e m s 

w i t h i n 10 days t h e [ B o a r d ] w i l l n o t i f y [ F e d e r a l ] t h a t t h e  

p r o j e c t i s i n d e f a u l t . " Thus, t h e A u g u s t 14, 1997, l e t t e r 

r e q u i r e d o n l y t h a t H a r b e r t b e g i n work on a l l t h e n o t e d i t e m s , 

n o t t h a t i t c o m p l e t e t h e work, w i t h i n 10 d a y s . The B o a r d d i d 

n o t p r o d u c e s u b s t a n t i a l e v i d e n c e t h a t H a r b e r t f a i l e d t o b e g i n 

work on t h e s p e c i f i e d i t e m s w i t h i n 10 d a y s , t h o u g h , as 

h e r e a f t e r d i s c u s s e d , t h e r e i s e v i d e n c e i n d i c a t i n g t h a t i t d i d 

n o t c o m p l e t e t h e i t e m s . L i k e w i s e , we n o t e t h a t t h e A u g u s t 14, 

1997, l e t t e r i n f o r m e d F e d e r a l t h a t t h e B o a r d w o u l d n o t i f y 

F e d e r a l t h a t H a r b e r t was " i n d e f a u l t " i f H a r b e r t had " n o t 

begun [work] on a l l n o t e d i t e m s w i t h i n 10 d a y s . " The B o a r d 

p r o d u c e d no e v i d e n c e i n d i c a t i n g t h a t i t s e n t F e d e r a l s u c h a 

n o t i c e . Thus, we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d 

by n o t t r e a t i n g t h e A u g u s t 14, 1997, l e t t e r as a n o t i c e g i v e n 

p u r s u a n t t o s u b s e c t i o n 8.11. 

The A u g u s t 27, 1997, l e t t e r f r o m A s a r i s i t o H a r b e r t 

s t a t e s : 
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"As you know, we s e n t a l e t t e r on A u g u s t 21, 1997, 
t o Mr. E n r i c o T i s s i , t h e P r e s i d e n t o f [ S i k a ] , w h i c h 
i n c l u d e d a c o p y o f y o u r c o n s u l t a n t s r e p o r t on t h e 
C o m b i f l e x s y s t e m i n s i d e R e a c t o r 2. We were n o t i f i e d 
y e s t e r d a y t h a t Buddy B o n i n e , f r o m [ S i k a ] , w i l l be a t 
t h e [ t r e a t m e n t p l a n t ] on T u e s d a y , September 2, 1997, 
t o i n s p e c t t h e i n s t a l l a t i o n and p r o v i d e t h e i r 
o p i n i o n . As M a l c o l m [ S t e e v e s ] has p r e v i o u s l y 
i n d i c a t e d , we w i l l p r o v i d e [ H a r b e r t ] an a l t e r n a t i v e 
s y s t e m t o s e a l t h e R e a c t o r i f [ S i k a ] a g r e e s t h a t t h e 
C o m b i f l e x s y s t e m i s n o t s u i t a b l e f o r t h e 
a p p l i c a t i o n . 

"We welcome and e n c o u r a g e you t o be p r e s e n t d u r i n g 
[ S i k a ' s ] v i s i t on September 2. 

" I f you have any q u e s t i o n s , p l e a s e l e t us know." 

The B o a r d a r g u e s t h a t t h i s l e t t e r " d i r e c t e d H a r b e r t t o s e a l 

R e a c t o r b a s i n 2" and t h a t " H a r b e r t a g a i n r e f u s e d t o do t h e 

work as c a l l e d f o r by [BCM]" when i t r e s p o n d e d by s e n d i n g t h e 

September 17, 1997, l e t t e r t o A s a r i s i and t h e B o a r d , 

v i g o r o u s l y o b j e c t i n g t o t h e B o a r d ' s p r o p o s e d r e a p p l i c a t i o n o f 

t h e C o m b i f l e x s y s t e m t o a t e s t c e l l , r a t h e r t h a n a p p r o v a l o f 

H a r b e r t ' s L i q u i d - B o o t p r o p o s a l . 

The A u g u s t 27, 1997, l e t t e r does n o t r e q u e s t t h a t H a r b e r t 

s e a l r e a c t o r b a s i n #2. As we d i s c u s s e d i n P a r t I V . C . 1 . above 

( " A n t i c i p a t o r y R e p u d i a t i o n " ) , t h e September 17, 1997, l e t t e r 

does n o t r e f l e c t H a r b e r t ' s r e f u s a l t o p e r f o r m r e p a i r work as 

d i r e c t e d by t h e B o a r d . I n s t e a d , t h e c o r r e s p o n d e n c e b etween 

t h e p a r t i e s a t t h a t p o i n t i n t h e d i s p u t e c o n c e r n i n g t h e 
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s e a l i n g o f r e a c t o r b a s i n #2 r e f l e c t s t h a t t h e B o a r d was 

a t t e m p t i n g t o v e r i f y w h e t h e r t h e C o m b i f l e x s y s t e m was 

a p p r o p r i a t e f o r s e a l i n g r e a c t o r b a s i n #2 i n t h e f a c e o f 

H a r b e r t ' s and S p i d e r m a n ' s a s s e r t i o n s t h a t t h e y had p r o p e r l y 

a p p l i e d a n d / o r a t t e m p t e d t o r e p a i r t h e C o m b i f l e x s y s t e m i n 

a c c o r d a n c e w i t h t h e s t a n d a r d s p e c i f i c a t i o n s and t h a t t h e 

C o m b i f l e x s y s t e m was n o t t h e a p p r o p r i a t e p r o d u c t t o use t o 

s e a l t h e r e a c t o r b a s i n . I n a d d i t i o n , t h e A u g u s t 27, 1997, 

l e t t e r was n o t s e n t "by r e g i s t e r e d m a i l , " and i t was n o t s e n t 

t o F e d e r a l . Thus, we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t 

e r r e d by n o t t r e a t i n g t h e A u g u s t 27, 1997, l e t t e r as a n o t i c e 

g i v e n p u r s u a n t t o s u b s e c t i o n 8.11. 

The B o a r d c o n t i n u e s i t s argument by d i s c u s s i n g t h e 

November 14, 1997, l e t t e r f r o m A s a r i s i t o H a r b e r t . A g a i n , 

t h a t l e t t e r s t a t e s : 

" I t a p p e a r s t h a t a number o f i t e m s r e m a i n i n c o m p l e t e 
t h a t w i l l keep t h e new s y s t e m f r o m g o i n g on l i n e 
when R e a c t o r 2 i s s a t i s f a c t o r i l y s e a l e d and t e s t e d . 
M o st i f n o t a l l o f t h e i t e m s a r e e l e c t r i c a l ( i . e . 
l o a d s h e d d i n g , e t c . ) . I n o r d e r t o a v o i d f u r t h e r  
d e l a y s on t h i s p r o j e c t we r e q u e s t t h a t you p r o v i d e 
an u p d a t e d s c h e d u l e w h i c h i n c l u d e s a l l work 
a s s o c i a t e d w i t h s t a r t i n g t h e new s y s t e m . T h i s 
s c h e d u l e s h o u l d be i n o u r o f f i c e no l a t e r t h a n 
November 24, 19 97. F a i l u r e t o p r o v i d e a s c h e d u l e  
w i t h i n t e n d a y s w i l l be g r o u n d s f o r f i n d i n g  
[ H a r b e r t ] i n d e f a u l t o f t h e C o n t r a c t i n a c c o r d a n c e  
w i t h [ s u b s e c t i o n ] 8.11 o f t h e S p e c i f i c a t i o n s . " 
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The November 14, 1997, l e t t e r was s e n t by c e r t i f i e d m a i l t o 

H a r b e r t and t o F e d e r a l . 

The B o a r d a r g u e s t h a t t h e i n c o m p l e t e i t e m s r e f e r r e d t o i n 

t h e November 14, 1997, l e t t e r a r e t h e " d e f i c i e n c i e s 

i d e n t i f i e d " i n A s a r i s i ' s A u g u s t 27, 1997, l e t t e r , w h i c h 

i n c l u d e d a d d r e s s i n g t h e l o a d - s h e d d i n g work. The November 14, 

1997, l e t t e r , h owever, does n o t p u r p o r t t o d e c l a r e t h a t t h e 

p r i o r d e l a y s were g r o u n d s f o r p r o c e e d i n g u n d e r s u b s e c t i o n 

8.11. R a t h e r , t h e November 14, 1997, l e t t e r s t a t e s 

u n e q u i v o c a l l y t h a t " [ f ] a i l u r e t o p r o v i d e a s c h e d u l e w i t h i n t e n 

d ays w i l l be g r o u n d s f o r f i n d i n g [ H a r b e r t ] i n d e f a u l t o f t h e 

C o n t r a c t i n a c c o r d a n c e w i t h [ s u b s e c t i o n ] 8.11 o f t h e 

[ S t a n d a r d ] S p e c i f i c a t i o n s . " 

B e f o r e t h e November 14, 1997, l e t t e r , H a r b e r t was u n d e r 

no s p e c i f i c c o n t r a c t u a l o b l i g a t i o n t o p r o d u c e t h e p a r t i c u l a r 

s c h e d u l e o f work r e q u i r e d b y t h a t l e t t e r . I n s t e a d , t h a t 

s p e c i f i c o b l i g a t i o n was f i r s t i m p o s e d on H a r b e r t b y BCM, as 

t h e s u p e r v i s i n g e n g i n e e r f o r t h e p r o j e c t , i n t h e November 14, 

1997, l e t t e r . A p p r o p r i a t e l y , t h e r e f o r e , t h e l e t t e r i n f o r m s 

H a r b e r t o f t h i s o b l i g a t i o n a n d t h e n m e r e l y s t a t e s t h a t f a i l u r e 

t o p r o v i d e t h e r e q u e s t e d s c h e d u l e " w i t h i n t e n d a y s w i l l be  

g r o u n d s f o r f i n d i n g [ H a r b e r t ] i n d e f a u l t o f t h e C o n t r a c t . " I t 
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a p p e a r s t h a t n e i t h e r H a r b e r t n o r F e d e r a l p r o v i d e d t h e 

r e q u e s t e d s c h e d u l e w i t h i n 10 d a y s , b u t t h e B o a r d d i d n o t 

t h e r e a f t e r n o t i f y H a r b e r t a n d F e d e r a l t h a t i t was a c t u a l l y 

d e c l a r i n g t h e i r f a i l u r e t o be a d e f a u l t u n d e r s u b s e c t i o n 8.11, 

a n d i t d i d n o t g i v e them 10 d a y s a f t e r s u c h n o t i c e i n w h i c h t o 

c u r e t h e d e f a u l t b e f o r e i t t e r m i n a t e d C o n t r a c t 15. Thus, we 

c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d by n o t c o n c l u d i n g 

t h a t t h e November 14, 1997, l e t t e r s a t i s f i e d t h e B o a r d ' s 

o b l i g a t i o n u n d e r s u b s e c t i o n 8.11. 

B a s e d on t h e f o r e g o i n g , we c a n n o t c o n c l u d e t h a t t h e t r i a l 

c o u r t e r r e d b y e n t e r i n g a summary ju d g m e n t f o r H a r b e r t a n d 

F e d e r a l on t h e B o a r d ' s c l a i m s o f b r e a c h o f c o n t r a c t as t o 

C o n t r a c t 15. 

V. C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , t h e M a r c h 2005 summary ju d g m e n t 

a g a i n s t t h e B o a r d an d i n f a v o r o f H a r b e r t a n d F e d e r a l i s due 

t o be r e v e r s e d i n s o f a r as i t d e n i e d t h e B o a r d ' s c l a i m s 

a l l e g i n g b r e a c h o f c o n t r a c t as t o C o n t r a c t 16. As t o t h e 

B o a r d ' s o t h e r c l a i m s , as d e s c r i b e d i n t h e M a r c h 2002 amended 

and r e s t a t e d c o u n t e r c l a i m and t h i r d - p a r t y c o m p l a i n t , t h e M a r c h 

2005 summary judgment i s due t o be a f f i r m e d . T h i s c a u s e i s 
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h e r e b y remanded t o t h e t r i a l c o u r t f o r p r o c e e d i n g s c o n s i s t e n t 

w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

L y o n s , W o o d a l l , S t u a r t , S m i t h , B o l i n , P a r k e r , and Shaw, 

J J . , c o n c u r . 

Cobb, C . J . , c o n c u r s i n t h e r e s u l t . 

M u r d o ck, J . , c o n c u r s i n p a r t a n d d i s s e n t s i n p a r t . 
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MURDOCK, J u s t i c e ( c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t ) . 

I c o n c u r i n t h e m a i n o p i n i o n w i t h t h e e x c e p t i o n o f 

P a r t IV.A., as t o w h i c h I r e s p e c t f u l l y d i s s e n t . 
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