REL: 05/23/2008

Notice: This opinion is subject to formal revision before publication in the advance
sheets of Southern Reporter. Readers are requested to notify the Reporter of Decisions,
Alabama Appellate Courts, 300 Dexter Avenue, Montgomery, Alabama 36104-3741 ((334)
229-0649), of any typographical or other errors, in order that corrections may be made
before the opinion is printed in Southern Reporter.

ALABAMA COURT OF CIVIL APPEALS

OCTOBER TERM, 2007-2008

2070154

Dennis Leftwich
v.
Debra Vansandt
Appeal from Madison Circuit Court

(DR-07-3150)

MOORE, Judge.

Dennis Leftwich appeals from a protection-from-abuse-
order entered by the Madison Circuit Court after a proceeding
conducted pursuant to the "Protection from Abuse Act," Ala.

Code 1975, § 30-5-1 et seqg. We affirm.
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On April 24, 2007, Debra Vansandt filed a petition for
protection from abuse against Leftwich in the Madison Circuit
Court. The trial court entered an ex parte protection order
on April 25, 2007, that, among other things, set a hearing on
Vansandt's petition and advised Leftwich that he had "the
right to legal counsel at [the] hearing at [his] expense," but
not appointed counsel. On August 7, 2007, the court held a
hearing; at the commencement of the hearing, the following
colloquy took place:

"[THE COURT: ] And are you ready, Ms. Vansandt?

"DEBRA VANSANDT: I am.

"THE COURT: And are you ready, Mr. Leftwich?

"DENNIS LEFTWICH: As far as I know. I'd prefer an
attorney, but I can't afford one now.

"THE COURT: Well, sir, and I appreciate that, but I --
there's nothing I can do --

"DENNIS LEFTWICH: Okay.

"THE COURT: -- because I can't appoint a lawyer in
a case like this because it's a civil case.

"DENNIS LEFTWICH: Yes, sir.

"THE COURT: If it was a criminal case and you were
facing incarceration, the law would allow me to do
that if I found you to be indigent, but this is a
civil case.
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"DENNIS LEFTWICH: Okay. That's fine.

"THE COURT: And since you were served almost two

months ago, that's plenty of time to have gotten a

lawyer or to make whatever arrangements you could,

so we're going to proceed this morning."

On August 13, 2007, the court entered a final protection
order against Leftwich. On September 6, 2007, Leftwich filed
a motion for a new trial; that motion was denied on October
10, 2007. On November 14, 2007, Leftwich filed his notice of
appeal.

On appeal, Leftwich argues that the trial court's failure
to appoint counsel for him violated his constitutional and
statutory rights. We disagree.

"[Tlhe Sixth Amendment right to counsel is at issue only

where adversary Jjudicial criminal proceedings have been

initiated against the defendant." Ex parte Stewart, 853 So.

2d 901, 903 (Ala. 2002) (emphasis added). The present case is
a civil proceeding. Although a party to a civil action has
a constitutional right to appear though privately retained

counsel, there is no constitutional right to appointed counsel

in a «civil proceeding. Papaspiros v. Southeast Gen.
Contractors, Inc., [Ms. 2050777, March 16, 2007] @ So. 2d
, (Ala. Civ. App. 2007); DeRamus v. Winfield, 388 So.
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2d 1215, 1217 (Ala. Civ. App. 1980). Thus, we conclude that
the trial court did not violate Leftwich's constitutional
rights by failing to appoint counsel to represent him.

We next address whether the trial court's failure to
appoint counsel to represent Leftwich violated his statutory
rights. Initially, we note that there are certain Alabama
statutes that provide for appointed counsel in certain civil
proceedings, e.g., "civil ... nonsupport cases which may
result in the jailing of the defendant," Ala. Code 1975, § 15-
12-20, certain juvenile cases, Ala. Code 1975, § 12-15-63, and
civil contempt cases, Rule 70A(c) (3), Ala. R. Civ. P. There
is, however, no similar statutory requirement for the
appointment of counsel in protection-from-abuse proceedings.

Section 30-5-6(a), Ala. Code 1975, provides that 1in
protection-from-abuse proceedings, "[t]he court shall advise
the defendant that he or she may be represented by counsel.™!

As we construe the statute, this Code section simply requires

'‘Before 1995, this section provided that "[t]lhe court
shall advise the defendant of his or her right to be
represented by counsel." Also, the 1995 amendment, this
section stated: "Nothing herein shall be construed to
preclude any person, who is otherwise eligible, from having
court appointed counsel."
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the court to advise the defendant of his or her right to
retain private counsel; it does not, however, require a court
to appoint counsel for a defendant in a protection-from-abuse
proceeding. When the legislature has intended to grant a
statutory right to appointed counsel, it has wused clear
language expressing such intent. For example, in § 12-15-
63(a), Ala. Code 1975, the 1legislature used the following
language: "[T]he child has the right to be represented at all
stages of the proceedings by counsel retained by [the child's
parents, guardian, or custodian] or, if they are unable to
afford counsel, by counsel appointed by the court." The fact
that the § 30-5-6(a), Ala. Code 1975, does not explicitly
refer to appointed counsel reflects the legislative intent to
not confer the right to appointed counsel in protection-from-
abuse proceedings. Accordingly, we conclude that the trial
court did not violate Leftwich's statutory rights by not
appointing counsel to represent him.

The trial court's judgment is due to be affirmed.

AFFIRMED.

Thompson, P.J., and Bryan and Thomas, JJ., concur.

Pittman, J., concurs specially.
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PITTMAN, Judge, concurring specially.

I concur in the main opinion. I write only to add that
the main opinion is consistent with analogous precedent in
this area. In a manner similar to Ala. Code 1975, § 30-5-
6(a), which is a portion of Alabama's Protection from Abuse
Act ("PFAA"), 23 Pa. Cons. Stat. § 6107(a), a portion of
Pennsylvania's PFAA, provides that "[t]he court shall, at the
time the defendant is given notice of the hearing, advise the

defendant of the right to be represented by counsel" (emphasis

added) . The Pennsylvania Superior Court in Weir v. Weir, 428

Pa. Super. 515, 529, 631 A.2d 650, 657 (1993), held that that
provision did not create a "right to court-appointed counsel
in PFAA proceedings," reasoning:

"The right to be represented by counsel cannot be
equated with the right to receive court-appointed
counsel. The right to be represented by counsel in
civil proceedings is one accorded to all
individuals. However, all civil litigants do not
have the right to court-appointed counsel. The PFAA
thus cannot  be construed as requiring the
appointment of counsel for indigent parties."



	Page 1
	2
	3
	4
	5
	6
	7

	Page 2
	1

	Page 3
	1

	Page 4
	1

	Page 5
	1

	Page 6
	1


