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D&E Investments, L.L.C., d/b/a Kiva Dunes ("Kiva Dunes"),

appealed to the Court of Civil Appeals from a judgment of the

trial court awarding permanent-total-disability benefits to

Thomas W. Singleton pursuant to the Alabama Workers'

Compensation Act, § 25-5-1 et seq., Ala. Code 1975.  The Court

of Civil Appeals concluded that Kiva Dunes did not receive

proper notice of Singleton's alleged work-related injury, and

it reversed the judgment and remanded the case.  D&E Invs.,

L.L.C. v. Singleton, [Ms. 2051014, August 24, 2007] ___ So. 2d

___ (Ala. Civ. App. 2007).  Singleton petitioned this Court

for a writ of certiorari, alleging that the Court of Civil

Appeals' decision conflicts with prior decisions of this Court

and the Court of Civil Appeals condemning reversal of a trial

court's judgment in a workers' compensation case if the trial

court's findings are supported by substantial evidence.  We

reverse and remand.  

I. Factual Background and Procedural History

The Court of Civil Appeals stated the case as follows:

"Singleton sued his employer, Kiva Dunes,
seeking to recover workers' compensation benefits.
Singleton's complaint alleged that he had injured
his back in a workplace accident on November 8,
2003.  Following a trial, the trial court entered a
judgment finding that Singleton had provided proper



1061730

3

notice of his alleged work-related injury and
awarding Singleton permanent-total-disability
benefits.  In its judgment, the trial court made the
following pertinent factual findings:

"'2. [Singleton] worked as an
owner/operator of one or more convenience
stores between 1986 and December of 2000.
Following his selling his convenience
stores in 2000, he next worked for ... Kiva
Dunes, from October 30, 2002[,] until the
time of his date of injury on November 8,
2003.

"'3. While employed at Kiva Dunes,
[Singleton] worked as a golf cart
attendant.  He testified that his job
duties included the cleaning and
preparation of the golf carts for use by
the members of the Kiva Dunes golf club.
This also included preparation of [the golf
carts] after [each use] for the next
person's use, including emptying out any
trash from the golf carts ....  [Singleton]
also testified that at the end of each day
after cleaning all of the golf carts and
preparing them for the next day's use, it
was part of his specified duties to take
all the trash that had been emptied into a
55-gallon trash can, bring that over to a
nearby [D]umpster-type trash container, and
to empty that 55-gallon can into the trash
bin.  It was while he was in the
performance of his duties emptying that
55-gallon trash can on the evening of
November 8, 2003[,] that [Singleton]
testified that he hurt his back.

"'4. ... [Singleton] further testified
that he came back to work the following
day[, November 9, 2003,] and worked his
regular shift.
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"'5. ... [Singleton] testified that he
telephoned the office [on November 10,
2003,] to talk to his supervisor, Mark
Stillings ....

"'6. [Singleton] specifically
testified that he told Mr. Stillings that
he would not be able to come to work the
following Friday, November 14, 2003, which
was his next scheduled day to work.  In
particular, [Singleton] testified that he
informed Mr. Stillings that the reason he
would not be able to come to work that
following Friday was that he had injured
his back lifting the trash can.  

"'7. Mark Stillings also testified at
trial.  It is the court's interpretation of
his testimony that, although he does not
recall [Singleton's] reporting to him that
[Singleton] stated that he injured his back
emptying the garbage can, neither was
[Stillings] able to specifically deny that
[Singleton] had told him that.  In short,
it appeared more that Mr. Stillings'[s]
testimony was simply that he did not
remember that he had been told by Mr.
Singleton of the injury while emptying the
trash. ...

"'....

"'9. Mark Stillings testified at trial
that he was fully aware that one of the
specific duties which [Singleton] was
required to perform at Kiva Dunes was the
emptying of the 55-gallon trash container
at the end of the day.  The court hereby
finds that when [Singleton] reported to Mr.
Stillings that he had hurt his back while
emptying the trash can, this constituted
sufficient notice to [Kiva Dunes] that this
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was an injury which occurred within the
line and scope of his employment.  Under
the authority of Russell Coal Company v.
Williams, 550 So. 2d 1007 (Ala. Civ. App.
1989), the court finds that this
constituted notice which was sufficient as
to "put a reasonable man on inquiry that
the injury is work-related."

"'....

"'17. ...

"'....

"'(b) [Singleton] provided adequate
notice to his supervisor, Mr. Mark
Stillings, on the morning of November 10,
2003[,] when he reported to Mr. Stillings
that he injured his back while emptying the
trash can.'

"Singleton's deposition testimony, taken on
August 23, 2004, was admitted into evidence at
trial.  In his deposition testimony, Singleton
testified that he told his supervisor, Mark
Stillings, on November 10, 2003, that he had injured
his back while 'emptying the trash can.'  The record
on appeal also contains a transcript of an April 16,
2004, conversation between Singleton and Kiva Dunes'
workers' compensation insurance adjuster.  In that
conversation, Singleton stated that he had told
Stillings on November 10, 2003, that he had injured
his back while 'emptying the trash can.'  At trial,
however, Singleton testified that he had told
Stillings on November 10 that he had injured his
back while 'emptying the trash can at work Saturday
night.'

"Singleton did not return to work at Kiva Dunes
following his telephone conversation with Stillings
on November 10, 2003.  Singleton subsequently
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received treatment for his back injury through his
employer-provided health insurer.  The record
indicates that Singleton made an initial claim for
workers' compensation benefits on April 1, 2004."

___ So. 2d at ___.  The Court of Civil Appeals concluded "that

Kiva Dunes was not given proper notice of Singleton's alleged

work-related injury within the 90-day period prescribed by §

25-5-78, Ala. Code 1975," and it reversed the trial court's

judgment awarding Singleton workers' compensation benefits.

___ So. 2d at ___.  

II. Standard of Review

"'On certiorari review, this Court accords no
presumption of correctness to the legal conclusions
of the intermediate appellate court.  Therefore, we
must apply de novo the standard of review that was
applicable in the Court of Civil Appeals.'  Ex parte
Toyota Motor Corp., 684 So. 2d 132, 135 (Ala. 1996).
The Court of Civil Appeals, in turn, is bound by
Ala. Code 1975, § 25-5-[81](e), which provides that
legal issues are to be reviewed de novo and requires
that the judgment of the trial court be affirmed if
its factual findings are supported by substantial
evidence."

Ex parte Fort James Operating Co., 895 So. 2d 294, 296 (Ala.

2004).  

III. Analysis

Singleton argues that the trial court's conclusion that

he provided adequate notice of a work-related injury to his
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supervisor was a factual finding that should not be disturbed

on appeal and that, by reviewing that finding, the Court of

Civil Appeals substituted its judgment for that of the trial

court.  Kiva Dunes argues that the only factual determination

the trial court had to make was exactly what information

Singleton reported to his supervisor.  Kiva Dunes then argues

that whether that information constituted sufficient notice

under the Workers' Compensation Act is a purely legal issue.

In his special concurrence to the Court of Civil Appeals'

opinion, Judge Moore discussed the trial court's resolution of

the conflicting testimony offered by Singleton:

"At trial, the parties disputed the exact
wording [Singleton] used to notify [Kiva Dunes] of
his back injury.  On direct examination, [Singleton]
testified that during a telephone conversation with
his supervisor on the Monday morning following his
injury, [Singleton] told the supervisor that he had
injured his back while 'emptying the trash can at
work Saturday night.'  [Kiva Dunes] objected to that
testimony on the ground that it conflicted with
[Singleton's] pretrial statement to a workers'
compensation insurance claims adjuster and
[Singleton's] deposition testimony, in which
[Singleton] had consistently stated that he merely
said he had hurt his back 'emptying the trash can.'
The trial court overruled that objection, but it
indicated that it would consider the inconsistency
when weighing the evidence and determining the
content of the telephone conversation.  After
reviewing all the evidence, the trial court made a
specific determination that [Singleton] had merely
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stated in the telephone conversation that he had
injured his back 'while emptying the trash can.'"

D&E Investments, ___ So. 2d at ___ (Moore, J., concurring

specially).  Singleton does not challenge the trial court's

factual determination, favorable to Kiva Dunes, that Singleton

told his supervisor only that he had hurt his back "emptying

the trash can."  Therefore, the issue presented by this case

is whether the notice Singleton provided was sufficient.  

In Ex parte Brown & Root, Inc., 726 So. 2d 601, 602 (Ala.

1998), this Court noted that § 25-5-78, Ala. Code 1975,

"requires that an employer be given written notice of a

job-related injury so that the employer can 'make a prompt

examination, provide proper treatment, and protect itself

against simulated or exaggerated claims.'"  (Quoting Russell

Coal Co. v. Williams, 550 So. 2d 1007, 1012 (Ala. Civ. App.

1989).)  The Court then recognized that "written notice is not

required if the employer had actual knowledge that the

employee was injured in the scope of his or her employment."

726 So. 2d at 602.  Continuing, the Court stated:

"The employer must have actual knowledge that the
employee's injury was connected to the employee's
work activities.  [Wal-Mart Stores, Inc. v. Elliott,
650 So. 2d 906, 908 (Ala. Civ. App. 1994).]  'The
fact that an employer is aware that an employee
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[suffers from] a medical problem is not, by itself,
sufficient to charge the employer with actual
knowledge.'  Russell [Coal Co. v. Williams], 550 So.
2d [1007,] 1012 [(Ala. Civ. App. 1989)]."

726 So. 2d at 602.  

Kiva Dunes insists that the notice provision of the

Workers' Compensation Act, § 25-5-78, requires more

information than Singleton provided in order for the notice to

be considered legally sufficient.  Citing James v. Hornady

Truck Lines, Inc., 601 So. 2d 1059, 1060 (Ala. Civ. App.

1992), Kiva Dunes argues that "[e]ven as liberally construed,

the [Workers' Compensation] Act still requires that the notice

given by an employee to the employer (either in writing or

verbally) state that: (1) an injury occurred in the course of

his employment; (2) at a specified time; and (3) at a

specified place."  Brief of Kiva Dunes at 20.  Kiva Dunes

maintains, because Singleton's notice was insufficient as a

matter of law, that it had no actual knowledge of his injury,

that he did not provide notice that his injury was work

related, and that it had no duty to investigate his alleged

injury report.  We do not find support for Kiva Dunes'

argument in James, in which the Court of Civil Appeals stated
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that the notice requirements argued by Kiva Dunes applied to

written notice.  The Court of Civil Appeals continued: 

"Written notice is not required where it is shown
that the employer had actual notice of the injury.
International Paper Co. [v. Murray, 490 So. 2d 1228
(Ala. Civ. App.), remanded on other grounds, 490 So.
2d 1230 (Ala. 1984)].  Oral notice is sufficient to
give the employer actual notice.  International
Paper Co.  The employer must also be notified that
the employee was injured while in the scope of his
employment.  International Paper Co.  'If, however,
the employer has some information connecting work
activity with an injury, it may be put on reasonable
notice to investigate further.'  Russell Coal Co. v.
Williams, 550 So. 2d 1007 (Ala. Civ. App. 1989)."

601 So. 2d at 1061.  

In this proceeding the Court of Civil Appeals correctly

embraced the definition of "actual knowledge" in Russell Coal

Co., in which the court defined "actual knowledge" as 

"'"knowledge of such information as would
put a reasonable man on inquiry.  ...  Mere
knowledge of disability following a
traumatic injury is not sufficient, for the
facts and circumstances of either the
disability or the injury must be such as
would put a reasonable man on inquiry that
the disability is work-related."'"

D&E Investments, ___ So. 2d at ___ (quoting Russell Coal Co.,

550 So. 2d at 1012, quoting in turn Pojanowski v. Hart, 288

Minn. 77, 81, 178 N.W.2d 913, 916 (1970)).  Nevertheless, even

though Mark Stillings, Singleton's immediate supervisor,
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testified that he was aware that one of Singleton's specific

duties was to empty all the trash from the golf carts into a

large 55-gallon trash can and then to empty that can into a

Dumpster at the end of each day, and even though Singleton

telephoned Stillings at his home and told Stillings that he

had hurt his back "emptying the trash can," the Court of Civil

Appeals concluded that that statement was insufficient to put

Stillings on notice that the injury to Singleton's back was

job related.  Specifically, the Court of Civil Appeals stated:

"Although Stillings knew that Singleton's work duties included

emptying a trash can, there was nothing in Singleton's

statement that he had 'injured his back while emptying the

trash can' identifying the 'trash can' referred to in the

statement as the one at Kiva Dunes."  ___ So. 2d at ___. 

The Court of Civil Appeals relied on Premdor Corp. v.

Jones, 880 So. 2d 1148 (Ala. Civ. App. 2003), in which that

court reversed a judgment of the trial court holding that the

employer had received adequate notice of an employee's work-

related injury.  In Premdor, the court first described the

employer's challenge to the weight of the evidence indicating

that the injury was work related as based on the following: 
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"Only two doctors ... gave any indication that Jones
had told them the injury occurred at work; evidence
from the other nine medical-care providers either
did not indicate how the injury occurred, indicated
that Jones had said she did not know how the injury
occurred, or indicated that Jones had recounted that
the injury occurred at home when she was mowing the
lawn.  Jones's own testimony also seems to indicate
that the first time she felt back pain of a
significant nature was when she was mowing her
mother's lawn on Saturday May 6, 2000."  

880 So. 2d at 1153.  The Premdor court then declined to

address the weight-of-the-evidence issue on the basis of the

merit to the alternative argument that the employer did not

receive adequate notice of the alleged injury within the time

required by law because the employee stated to the plant

manager only the following:  "I have hurt my back."  880 So.

2d at 1154.  In other words, the employee in Premdor did not

give the employer any information as to the cause of her

injury that the employer could reasonably associate with the

performance of her duties at work.  

In this case, certain facts are undisputed, the most

significant being the commonality of knowledge as between

Singleton and his supervisor that Singleton's job required him

to empty a 55-gallon trash can at the conclusion of each

workday and that Singleton telephoned the supervisor from home
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on a Monday after working the previous Saturday to say that he

had hurt his back "while emptying the trash can."  (Emphasis

added.)  Compare Premdor, in which the employee merely stated:

"I have hurt my back."  The trial court here concluded that

such information--Singleton's telling Stillings that Singleton

had injured his back "while emptying the trash can"--would put

a reasonable person on inquiry that the injury was work

related.  Although there was a conflict in the evidence as to

whether Singleton had added the phrase "at work" when he

testified at trial, the trial court's finding, based on ore

tenus evidence, as to the content of the conversation that

formed the basis of its conclusion favorable to Singleton on

the sufficiency-of-the-notice issue did not include the phrase

"at work."  The Court of Civil Appeals found this information

insufficient as a matter of law to put a reasonable person on

inquiry that the injury was work related and therefore

reversed the trial court's judgment.  

If the facts are undisputed, and yet from the same facts

reasonable persons could draw different conclusions as to the

sufficiency-of-the-notice issue, then we will not substitute

our judgment for that of the trial court.  See, e.g.,
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Burlington Northern R.R. v. Whitt, 575 So. 2d 1011, 1021 (Ala.

1990) ("Only when the facts are such that all reasonable men

must reach the same conclusion can contributory negligence be

found as a matter of law."); see also Rast Constr., Inc. v.

Peters, 689 So. 2d 781, 786 (Ala. 1996) (Kennedy, J.,

dissenting) ("Only if all reasonable persons would reach the

same conclusion would [the status of an employee] be a

question of law.  Quillen v. Quillen, 388 So. 2d 985 (Ala.

1980).").  Here the trial court's finding as to the

sufficiency of Singleton's notice is, at the least, one that

a reasonable person could make.  Therefore, we reverse the

judgment of the Court of Civil Appeals.  

To be sure, it is possible that the injury could have

been sustained while Singleton was emptying a trash can at

home, but the supervisor's knowledge that Singleton's duties

included lifting a 55-gallon trash can supports the trial

court's conclusion that the information available to Stillings

should have provoked the inquiry of a reasonable supervisor as

to whether Singleton meant a trash can at his house or the

trash can at work.  Singleton's reference to "the" trash can,

not "a" trash can or "my" trash can, should have raised a
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question in Stillings's mind as to whether Singleton was

referring to the only trash can with which they were both

familiar, the 55-gallon trash can, instead of a trash can at

Singleton's house with which there is no evidence that

Stillings was familiar.  The trial court found that the

information provided by Singleton, under the circumstances of

this case, should have provoked inquiry by Stillings that

would have established the job-related status of Singleton's

injury.  We therefore do not have a record consistent only

with an employer's awareness that an employee merely has pain

or suffers from a medical problem, as was the case in Premdor.

If that were the case, that awareness would not, by itself,

suffice to provoke such inquiry.  Russell Coal Co., 550 So. 2d

at 1012.  Under the circumstances of this case, however, a

reasonable supervisor, if he or she had any question as to

whether "the trash can" referred to any trash can other than

the one to be emptied as part of Singleton's job duties,

should have made the inquiry of Singleton as to which trash

can, thereby removing all doubt.

The record in this case provides the necessary support

for the trial court's finding that Singleton's telephone call
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to his supervisor, in which he stated that he had injured his

back "while emptying the trash can," coupled with the

supervisor's knowledge that one of Singleton's duties was to

empty the 55-gallon trash can at the end of the day,

constituted adequate notice that would "put a reasonable

person on inquiry" as to whether the injury was work related.

The Court of Civil Appeals erred in reversing the trial

court's judgment on the basis of the Court of Civil Appeals'

conclusion that Singleton did not give adequate notice to Kiva

Dunes of his work-related injury. 

IV. Conclusion

We reverse the judgment of the Court of Civil Appeals and

remand the case for further proceedings consistent with this

opinion.

REVERSED AND REMANDED.  

Cobb, C.J., and Woodall, Stuart, Smith, Parker, and

Murdock, JJ., concur.

See and Bolin, JJ., dissent.
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BOLIN, Justice (dissenting).

I respectfully dissent. I agree with that portion of

Judge Moore's special concurrence (joined by Judge Thomas), in

D&E Investments, L.L.C. v. Singleton, [Ms. 2051014, August 24,

2007] ___ So.2d ___, ___ (Ala. Civ. App. 2007), where he

writes, concerning oral notice of and an employer's knowledge

of the work-related nature of an employee's injury, as

follows:

"After [Beatrice Foods Co. v.] Clemons, [54 Ala.
App. 150, 306 So. 2d 18 (1975),] oral notice by an
employee to an employer has been treated as being
synonymous with 'knowledge' if it sufficiently
imparts to the employer information indicating that
the employee received an injury in the course of his
employment, thus enabling the employer to
investigate further to determine the specifics of
the injury and to protect its interests. See, e.g.,
Ex parte Slimp, 660 So.2d 994 (Ala. 1995).

"After finding that [Singleton] had merely
stated that he had hurt his back while 'emptying the
trash can,' the trial court concluded that that
information, when coupled with [Stillings's]
knowledge that [Singleton] regularly emptied a large
trash can at the end of his shift, was sufficient to
place a duty on [Kiva Dunes] to investigate further
to determine if, in fact, [Singleton] was reporting
a work-related injury. In reaching that conclusion,
the trial court misapplied the law. Oral notice is
not sufficient if it merely relates that the
employee is in pain or has a medical problem, see,
e.g., Premdor Corp. v. Jones, 880 So. 2d 1148 (Ala.
Civ. App. 2003); Fort James Operating Co. v. Crump,
947 So. 2d 1053, 1067-68 (Ala. Civ. App. 2005), or
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if the employee reports an injury that could just as
easily be non-work related. See Thomas v. Gold Kist,
Inc., 628 So. 2d 864 (Ala. Civ. App. 1993). Rather,
in oral-notice cases, like other 'knowledge' cases,
the employee has the burden of notifying the
employer that his injury is work related. Williams,
supra. The employer's duty to investigate relates
only to the details of the accident after the
employee has provided the employer with information
that the injury is work related. The employer has no
duty to make the threshold determination of whether
the employee is reporting a work-related injury.

"By requiring [Kiva Dunes] to question
[Singleton] further to determine if [Singleton] was,
in fact, reporting that he had injured himself
emptying the trash can at work as opposed to
emptying his own trash can at home, the trial court
erroneously relieved [Singleton] of his primary duty
to notify [Kiva Dunes] that his injury was work
related and placed the burden on [Kiva Dunes] to
establish, through investigation, whether the injury
was work related. Following the reasoning of the
trial court's judgment, any time an employee reports
an injury that could be work related, which is
practically any type of orthopedic or neurological
injury, the employer would have a duty to
interrogate the employee to determine if, in fact,
the employee is referring to an occupational
injury."

Singleton began working at D&E Investments, L.L.C., d/b/a

Kiva Dunes, as a golf-cart attendant on October 30, 2002.

Before working for Kiva Dunes, Singleton owned and operated 5

convenience stores and eventually had up to 27 employees

before he retired from that business in January 2001.
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Singleton testified at trial that he injured his lower

back on Saturday, November 8, 2003, while emptying a 55-gallon

trash can at Kiva Dunes golf course.  Singleton worked the

rest of that day, as well as the next day, Sunday, November 9,

2003, and never reported his injury to anyone.  As part of his

usual work schedule Singleton was off on Monday, November 10,

2003, through Thursday, November 13, 2003. Singleton testified

in his August 23, 2004, deposition that when he "got up on the

10th [of November, 2003], [his] back was really bothering

[him] a lot" so he telephoned his supervisor, Mark Stillings,

from home and

"told Mark that [he] couldn't work.  That coming
Friday was [his] scheduled day ....  And [he]
call[ed] him to tell him that [he] wasn't going to
work that Friday because [he] had hurt [his] back."

During that telephone call from his house, Singleton stated:

"I told him I hurt my back and he asked me how, and
I told him emptying the trash can."

Singleton's deposition was admitted into evidence at trial and

the statement as to how he injured his back was identical to

Singleton's statement provided on April 16, 2004, before this

action was filed.  In that statement, Singleton said:

"That Monday Morning, with [sic] the Monday of the
10th, when I woke up that morning it was hurting
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down the front of my leg.  So, I waited until about
8:30 you know to make sure that Mr. Stillings would
be at work at that time and I called him at that
time and told him that I had hurt my back emptying
the trash can and that I was going to see my doctor
as soon as I could and I definitely would not be at
work my next scheduled day, which was Friday.  He
said okay, let me know how it's going."

The transcript of this statement was also admitted into

evidence at trial.

At trial, however, Singleton attempted to change his

story, and he testified that he told Stillings that he had

hurt his back "emptying the trash can at work Saturday night."

Singleton acknowledged the discrepancy with his previous

testimony, and he admitted that he had twice before testified

that he told Stillings that he had simply hurt his back

"emptying the trash can."  On this disputed factual issue as

to what Singleton actually said to Stillings, the trial court

found that Singleton had stated merely that he had hurt his

back "emptying the trash can."  The trial court's finding

reflects that the trial court did not accept Singleton's trial

testimony that he told Stillings he was injured "at work" or

"on Saturday night."  This factual determination is not at

issue.

Singleton ultimately testified at trial as follows:
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"I would think [Kiva Dunes] would know that's what
I meant.

"....

"I thought they knew what I was talking about."

Kiva Dunes did not, however, understand Singleton to be

complaining of an on-the-job injury.  Stillings testified at

trial that Singleton said nothing during this conversation to

indicate that his back problem was work related in any way:

"Q.  If [Singleton] would have said I hurt my back
Saturday afternoon emptying the trash can at Kiva
Dunes, would you remember that?

"A.  I would remember that.

"Q.  And if he would have said that, what would you
have done?

"A.  I would have immediately treated it as a
workers' compensation claim and filed a first report
of injury.

"....

"Q.  Do you remember Mr. Singleton saying anything
to you during the course of that conversation to
indicate that this was a work-related claim in any
way?

"A.  No, sir.

"....

"Q.  And is what you've been telling us here
basically your general recollection of kind of the
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theme of the conversation for lack of a better term;
is that a fair statement?

"A.  My remembrance of the phone call was that the
problem he was having was somewhat general in
nature, his back was bothering him.  There was
nothing that I can remember in that conversation
that led me to believe that it was incident specific
or work related in any shape or form.

"Q.  That's kind of a conclusory statement that
you're drawing saying that looking back now at that
conversation there was nothing in it that triggered
you to think this was a comp. claim and we're
treating it as such, right?

"A.  That's correct.

"Q.  You knew what Mr. Singleton's job duties were
and what his responsibilities were in the
performance of his job, correct?

"A.  Yes, sir.

"Q.  And you knew that emptying the trash can at the
end of the day after he cleaned out the golf carts
and got them ready for the next day's use was one of
his responsibilities?

"A.  Yes, sir.

"Q.  If he had told you that I injured my back
emptying the trash can, is that not something that
you understood his job which would have triggered
you to think, you know, let me ask you a few more
questions and see if this is something that happened
at work?

"A.  There was nothing that I remember him telling
me that would have led me to believe that it was
work-related in any way."
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Stillings testified further that in the context of

Singleton's telephone call to Stillings on November 10, 2003,

he simply could not have connected Singleton's statement that

he had hurt his back "emptying the trash can" with a work-

related accident:

"A.  With that statement being made, I don't think
that I could have put the two together.  The fact
that 'I've hurt my back emptying the trash can,' he
was calling me from home, I could not have tied
those two together.

"Q.  So that would not have prompted you to ask any
more questions that had been stated?

"A.  No, sir."

After the November 10, 2003, telephone conversation,

Singleton sought medical treatment from a doctor he had

chosen.  Singleton filed a claim for his treatment with his

private health insurance, and his private health insurer paid

for his medical treatment, with Singleton personally paying a

co-payment for each visit to his doctor.

While Singleton was off work because of his injury, he

periodically telephoned Stillings to provide him with updates

and progress reports of his treatment.  During those calls

over several months, Singleton never requested that Kiva Dunes

pay for his medical treatment or that it provide any workers'
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compensation payments or benefits.  Singleton testified: "I

didn't ask them.  I thought that was their ball game to do

that."

On March 31, 2004, the human resources department of Kiva

Dunes informed Singleton of his option under its Family

Medical Leave Policy to apply for Kiva Dunes' Consolidated

Omnibus Budget Reconciliation Act (hereinafter "COBRA")

health-insurance plan in order to continue his private health

insurance.  Singleton came to Kiva Dunes' office and completed

a COBRA application on March 31, 2004, but again failed to

tell anyone at Kiva Dunes that his back injury was work

related.   Singleton stated:

"Q.  And up until, I guess April of 2004, you hadn't
made any claim or said anything to anyone at Kiva
Dunes about receiving benefits under workers' comp.;
is that right?

"A.  Right.

"Q.  And can you tell me why you didn't seek those
benefits?

"A.  I had reported the injury to them and I thought
it would be their responsibility to take care of
it."

Although Singleton had indeed reported that he had been

injured, he never reported that the injury occurred at work.
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On April 1, 2004, the very next day after Singleton completed

the COBRA application, Kiva Dunes first learned of Singleton's

claim for workers' compensation benefits through a telephone

call from his attorney.  Kiva Dunes completed a "First Report

of Injury" that same day.

In its August 18, 2006, order the trial court found as

follows, in pertinent part, with regard to whether Singleton

had provided Kiva Dunes with notice that he had suffered a

work-related injury:

"5.  The following day, Monday, November 10,
2003, [Singleton] testified that he telephoned the
office at about 8:30 to 9:00 in the morning to talk
to his supervisor, Mark Stillings, who was the
director of golf at Kiva Dunes golf course.

"6. [Singleton] specifically testified that he
told Mr. Stillings that he would not be able to come
to work the following Friday, November 14, 2003,
which was his next scheduled day to work.  In
particular, [Singleton] testified that he informed
Mr. Stillings that the reason he would not be able
to come to work that following Friday was that he
had injured his back lifting the trash can.

The trial court, however, did not find that Kiva Dunes had

"actual knowledge" of the alleged workplace injury.  Instead,

the trial court concluded that Singleton's statement that he

had hurt his back "emptying the trash can" was "sufficient
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notice" of an injury in the line and scope of his employment

and/or sufficient notice to "put a reasonable man on inquiry":

"9.  Mark Stillings testified at trial that he
was fully aware that one of the specific duties
which [Singleton] was required to perform at Kiva
Dunes was the emptying of the 55-gallon trash
container at the end of the day.  The Court hereby
finds that when [Singleton] reported to Mr.
Stillings that he had hurt his back while emptying
the trash can, this constituted sufficient notice to
[Kiva Dunes] that this was an injury which occurred
within the line and scope of his employment. Under
the authority of Russell Coal Company v. Williams,
550 So. 2d 1007 (Ala. Civ. App. 1989), the court
finds that this constituted notice which was
sufficient as to 'put a reasonable man on inquiry
that the injury [was] work-related.'"

(Emphasis added.)  The trial court then determined that

"[Singleton] provided, and [Kiva Dunes] received, sufficient

notice of that injury on November 10, 2003, when [Singleton]

reported to his supervisor, Mr. Mark Stillings, that he had

injured his back while emptying the trash can."

On appeal, the Court of Civil Appeals, however, reversed

the judgment of the trial court and held that Singleton's

statement "emptying the trash can" did not constitute legally

sufficient notice:

"Singleton's statement ... did not indicate that the
alleged injury was work related.  Given the trial
court's specific determination of the content of
Singleton's statement, that statement did not
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provide notice of a connection between Singleton's
back injury and his employment.  Although Stillings
knew that Singleton's work duties included emptying
a trash can, there was nothing in Singleton's
statement that he had 'injured his back while
emptying the trash can' identifying the 'trash can'
referred to in the statement at the one at Kiva
Dunes."

D&E Investments, L.L.C., ___ So. 2d at     . 

In reversing the trial court's judgment, the Court of

Civil Appeals relied on Premdor Corp. v. Jones, 880 So. 2d

1148 (Ala. Civ. App. 2003), stating:

"In Premdor ... this court reversed a trial
court's judgment awarding an employee workers'
compensation benefits because, this court concluded,
the employee had not given her employer proper
notice of her injury.  In that case, the employee,
Renelda Jones, worked as a buggy loader for her
employer, Premdor Corporation.  880 So. 2d at 1149.
As a buggy loader, Jones loaded pieces of wood used
in the manufacturing of doors into carts and pushed
the carts to another work station.  Id.  Jones
argued that she had given Premdor oral notice of her
alleged work-related injury within 90 days of its
occurrence.  Id. at 1154.  This court stated:

"'Jones testified that she first informed
Premdor of her injury when, approximately
an hour after she had allegedly sustained
the injury, she informed plant manager
Larry Cagle that her back was hurting.
Responding to questions from her attorney,
Jones testified that she told Cagle: "I
just said, on the day of the injury, I told
him, I said, 'I did something to my back,'
I said, 'because it hurts,' and he said,
'well, you know, because everyone complains
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about such things.'  I thought it would go
away."  Jones again related the substance
of the conversation when questioned by
Premdor's attorney: "Well, I was hurting
and kind of sweating, and he asked me kind
of what was wrong, and I said, 'Well, I did
something to my back because I'm hurting,'
and that was the end of the conversation."
Jones also testified that on ... the day
after she had returned to work following
the initial injury, she informed her
supervisor Kenny Price that she had injured
her back.  Specifically, Jones testified:
"I said, 'Kenny, I have hurt my back.' ...
I left and told him I had to get something
done."

"'While Jones's statements to Cagle,
and later to Price, informed the Premdor
agents that Jones had injured her back,
those statements did not advise whether the
injury occurred while Jones was performing
her work duties.  "The fact that an
employer is aware that an employee has pain
or [suffers from] a medical problem is not,
by itself, sufficient to charge the
employer with actual knowledge."  Russell
Coal Co. [v. Williams], 550 So. 2d [1007]
at 1012 [(Ala. Civ. App. 1989)].  The
employer must be notified that the employee
was injured in the course of her
employment. E.g., Ex parte Brown & Root,
Inc., 726 So. 2d 601 [(Ala. 1998)]; Russell
Coal Co., 550 So. 2d 1007; Bethea v.
Bruno's, Inc., 741 So. 2d [1090] at 1092
[(Ala. Civ. App. 1999)].  By failing to
inform Premdor that she injured her back
while at work, Jones failed to comply with
the notice requirement of the Workers'
Compensation Act.'

"880 So. 2d at 1154-55.
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"In this case, the trial court found that
Singleton had told his supervisor Stillings in a
telephone conversation that he had 'injured his back
while emptying the trash can.'  The trial court
found that, because Stillings knew that Singleton's
work duties included emptying a 55-gallon trash can,
Singleton's statement to Stillings provided proper
notice of Singleton's injury.  However, Singleton's
statement, like Jones's statement in Premdor, did
not indicate that the alleged injury was work
related.  Given the trial court's specific
determination of the content of Singleton's
statement, that statement did not provide notice of
a connection between Singleton's back injury and his
employment.  Although Stillings knew that
Singleton's work duties included emptying a trash
can, there was nothing in Singleton's statement that
he had 'injured his back while emptying the trash
can' identifying the 'trash can' referred to in the
statement as the one at Kiva Dunes."

D&E Investments, __ So. 2d at __. 

Although notice may be deemed sufficient if the employer

has such knowledge as would put a reasonable man on inquiry

that the injury is work related, the employer, nevertheless,

must have some knowledge connecting the injury to work-related

activities.  Ex parte Brown & Root, Inc., 726 So. 2d 601, 602

(Ala. 1998); Ex parte Slimp, 660 So. 2d 994 (Ala. 1995).

Singleton is correct in that findings of fact in a workers'

compensation case based on ore tenus evidence are presumed

correct on appeal and that the trial court is in the best

position to determine the credibility of the evidence.
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Tallassee Super Foods v. Hepburn, 819 So. 2d 63 (Ala. Civ.

App. 2001).  However, in this case there is no evidence

indicating that Singleton's supervisor had actual knowledge

connecting Singleton's injury to work-related activities.

As shown above, Singleton was an employee at Kiva Dunes

for less than 13 months when he was injured. Before this

employment, he had owned and operated 5 convenience stores and

had 27 employees. He was injured on the evening of November 8,

2003, a Saturday night, and at that time he gave no notice to

his employer. He worked the next day, a Sunday, and still gave

no notice of his injury to his employer. He telephoned the

following day on Monday from his home, on a day that was not

a workday for him, and stated that he had hurt his back

emptying the trash can. Although his supervisor knew that one

of his duties at work was to empty a trash can, it is also

reasonable to assume that he had a trash can or cans at his

house, as do most people. It is also reasonable to assume that

he occasionally emptied his trash cans at his house, as do

most people. The trial court found that all Singleton told his

employer, other than that he would not be able to be at work

on his next scheduled workday four days later, was that he had
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hurt his back emptying the trash can. Though Singleton was a

former employer himself, he neither mentioned nor requested

compensation benefits, which would certainly have put Kiva

Dunes on notice that the injury was work related. He used his

health-insurance coverage to cover his medical expenses, even

paying his own co-payment, rather than requesting that Kiva

Dunes workers' compensation carrier pay these charges. A

request to Kiva Dunes to pay his medical expenses would

certainly have put Kiva Dunes on notice. During the numerous

conversations he had with his supervisor while off work from

his injury, Singleton never mentioned the trash can again,

never referred to having been injured while at work, and never

inquired about any workers' compensation benefits of any kind

or character. Other than the "trash can" conversation of

November 10, 2003, no other communication, oral or written,

ever alluded to or mentioned any work-related nature of his

injury to his employer for the next four and one-half months,

until the day after Singleton completed a COBRA application

when his counsel telephoned Kiva Dunes.

The employee has the burden of proving that the employer

had notice or knowledge of the alleged work-related injury.
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Wal-Mart Stores, Inc. v. Elliott, 650 So. 2d 906, 908 (Ala.

Civ. App. 1994). In this proceeding, especially given the

trial court's finding on the disputed evidence as to what

Singleton stated to his employer on the only occasion, among

numerous opportunities, that he gave a reason for his back

pain, the employer was not given sufficient knowledge to

connect the injury to any work-related activities.   

See, J., concurs.
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